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PREFACE 

TO  THE  PRESENT  EDITION. 


X  HE  merits  and  increasing  utility  of  this  admirable  work  have 
not  as  yet  been  sufficiently  known,  or  justly  appreciated*  It  has 
been  generally  supposed  that  it  is  only  adapted  for  the  study  of 
sovereigns  and  statesmen,  and  in  that  "View  certainly  the  author's 
excellent  preface  points  out  its  pre-eminent  importance.  But  it  is 
of  infinitely  more  extended  utility.  It  contains  a  practical  collec- 
tion of  ethics,  principles,  and  rules  of  conduct, to  be  observed  "and 
pursued,  a«  well  by  private  individuate  as  by  siates,  and  these  of 
the  utmost  practical  importance  to  the  wdU-being,  happiness,  and 
ultimate  and  permanent  advantage  and  benefit  of  all  mankind";  and 
therefore  ought  to  be  studied  by  every  gentleman  of  liberal  edu- 
ctttion,  and  by  youth,  in  whom  the  best  moral  principles  should  be 
inculcated*  The  work  should  be  familiar  in  the  Uitiver^ilm  and 
in  every  class  above  the  inferior  ranks  of  society.  And,  as  regards 
lawyers,  it  contains  the  clearest  rules  of  construing  private  con- 
tracts,  and  respecting  the  Admiralty  and  Insurance  Law.  The 
positions  of  the  author,  moreover,  have  been  so  sensibly  and 
clearly  supported  and  explained*  and  so  happily  illustrated  by 
hmtorical  and  other  interesting  examples,  that  the  perusal  cannot 
fail  to  entertain  an  well  as  instruct.  The  present  Kditor,  there* 
fore,  affirms,  without  the  hazard  of  contradiction,  that  every  one 
who  has  attentively  read  this  work,  will  admit  that  he  has  acquired 
a  knowledge  of  superior  sentiments,  and  more  important  informa- 
tion, than  he  ever  derived  from  any  other  work. 

Many  years  have  elapsed  since  the  original  work  was  published, 
long  before  the  invaluable  decisions  of  Sir  William  Scott,  Sir  C. 
Kobinson,  and  Sir  J$hn  Michel,  and  other  eminent  Judges  in  the 
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Courts  of  Admiralty,  and  Prize  and  other  Courts  ;  and  the  last 
edition,  upon  which  any  care  was  bestowed,  was  published  in  A.l>* 
17f)7;  since  which  time,  and  especially  during  the  last  general 
war,  many  most  important  rules  respecting  the  Law  of  Nations 
were  established.  The  object  of  the  present  Editor  has,  there- 
fore, been  to  collect  and  conden.se,  in  numerous  motes,  the  modern 
rules  and  decisions,  and  to  fortify  the  positions  in  the  text  by  re- 
ferences to  other  authors  of  eminence,  and  by  which  he  hopes  that 
this  edition  will  be  found  of  more  practical  utility,  without  inter- 
fering with  the  text  or  materially  increasing  its  bisse, 

The  Editor  had  proposed  to  form  an  Iu(h\v,  so  UH  to  render 
the  work  xitoro*  readily  accessible;  but,  in  that  desire,  he*  has 
been  overruled  by  the  publishers,  who  think  that  the  exceedingly 
full  analytical  table  of  contents  following  the  preface,  and  naming 
the?  pages  where  eiidh  position  is  to  be  found,  is  suflieumt,  without 
increasing  the  bulk  of  the  work,  ami  consequently  tint  expense. 
The  Editor  hopes  that  the  student  who  may  examine  his  nu- 
merous notes  will  not  thinh  that  he  has  wanted  time. 


J.  CIIITTY, 

n,  f'/w/wiiy 


ADVERTISEMENT 

TO  EDITION  OF  A.D.  1797, 


IN  undertaking  this  new  edition  of  Monsieur  De  Vattel's  trea- 
tise, it  was  not  my  intention  to  give  what  might  strictly  be  called  a 
new  translation.  To  add  the  author's  valuable  notes  from  the 
posthumous  edition,  printed  at  Neufchatel  in  177$, — to  correct 
sonic  errors  I  had  observed  in  the  former  version, — and  occa- 
sionally to  amend  the  language,  where  dbubtful  or  obscure*-- were 
the  utmost  limits  of  my  original  plan.  As  I  proceeded,  however, 
my  alterations  became  more  numerous;  but  whether  they  will  be 
acknowledged  as  amendments,  it  must  rest  with  the  reader  to  de- 
termine. Even  if  his  decision  should  he  more  favourable  than  I 
have  any  reason  to  expect,  I  lay  no  claim  to  praise  for  my  humble 
efforts,  but  shall  esteem  myself  very  fortunate  if  1  escape  the  se- 
verity of  censure  for  presenting  the  work  to  the  public  in  a  state 
still  so  fiir  short  of  perfection.  Conscious  of  its  defects,  I  declare, 
with  great  sincerity,--* 

,  .  .  Vrniam  pro  lauda  putt), — liiudatu?  abtmde, 
Non  fnstiditus  si  libi,  lector,  cro. 

THE  EDITOR. 

/Minimi,  Mayl,  1797. 


PREFACE. 


JL  H IS  Law  of  Nations,  though  so  noble  and  important  a  subject, 
1ms  not,  hitherto,  been  treated  of  with  all  the  care  it  deserves.  The 
greater  part  of  mankind  have,  therefore,  only  a  vague,  a  very  in- 
complete, and  often  even  a  false  notion  of  it  The  generality  of 
writors^and  even  celebrated  authors,  almost  exclusively  confine  the 
name  of  the  Law  of  Nations  to  certain  maxims  and  customs  which 
have  been  adopted  by  different  nations,  and  which  the  mutual 
consent  of  the  parties  has  alone  rendered  obligatory  on  them.  This 
ia  confining  within  jery  narrow  bounds  a  law  ao  extensive  in  its  own 
nature,  and  in  which  the  whole  human  race  are  so  intimately  con- 
cerned ;  it  JR,  at  the  same  time,  a  de^raditfion  of  that  law,  in  conse* 
qucncc  of  a  misconception  of  its  real  origin. 

^  There  certainly  exist  H  a  natural  law  of  nations,  since  the  obliga- 
tions of  the  law  of  nature  are  no  less  binding  on  states,  on  men 
united  in  political  society,  than  on  individuals,  "But,  to  acquire  an 
exact  knowledge*  of  that  law,  it  in  not  sufficient  to  know  what  the  law 
of  nature  prescribes  to  the  individuals  of  the  human  race*  The 
application  of  a  rule  to  various  subjects,  can  no  otherwise  be  made 
than  in  a  manner  agreeable  to  the  nature  of  each  subject  Hence,  it 
follows,  that  the  natural  law  of  nations  is  a  particular  science,  consisting 
in  a  just  and  rational  application  of  the  Jaw  of  nature  to  the  affairs  and 
conduct  of  nations  or  sovereigns.  All  those  treatise's,  therefore*  in 
which  the  law  of  nations  is  blended  and  confounded  with  the  ordi- 
nary law  of  nature,  are  incapable  of  convoying  a  distincst  idea,  or  a 
substantial  knowledge  of  the  sacred  law  of  nation**. 

The  Romans  often  confounded  the  law  of  nations  with  the  law  of 
nature,  giving  the  name  of  "the  law  of  nations1"  (Jut  Gentium)  to 
the  law  of  nature,  as  being  generally  acknowledged  and  adopted  by 
aH  civilized  nations*.  The  definitions  given  by  the  emperor  Jut** 
tinian,  of  the  law  of  nature,  the  law  of  nations,  and  the  civil  law,  ar© 
well  known,  "The  law  of  nature/'  says  he,  "is  that  which  nature 
teaches  t<>  all  anioialsf!"  thus  he  defines  the  natural  law  in  its  most 
extennive  APIIM*,  not  that  natural  law  which  is  peculiar  to  man,  and 
which  is  derived  as  well  from  his  rational  as  from  his  animal  nature. 
**  The  civil  law/*  that  emperor  adds,  "  is  that  which  each  nation  has 
established  for  horself,  arm  which  peculiarly  belongs  to  each  state  or 
civil  fioctefy,  And  that  law,  which  natural  reason*  hat  established 

*  Nequevero  hoc  aolum  nature,  id  «<t,       t  Jus  naturafe  estf  quod  natura  onmia 
jure  gentium,  &c.    Cicero.de  Olftc.  lib.    animalia  docuit,    Jnstit  lib*  I  tie*  &• 
m.  c,  £* 


among  all  mankind,  and  which  is  equally  observed  In  ail  people,  i> 
called  the  law  of  nations,  as  being  a  law  whirl*  cill  nations  follow  f." 
In  the  juietwdine  paragraph,  tho  ompeiw  seems  to  approach  nearer 
to  tho  sense  we  at  present  give  to  that  term.  **  Tin*  law  of  nations,1' 
says  he,  **  is  common  to  the  whole  human  I'uco.  The  (»xi»enrioB  and 
necessities  of  mankind  have*  induced  ail  nations  to  lay  down  and 
adopt  certain  rules  of  right*  For  warn  lmu»  nrken,  and  produced 
capthity  and  servitude,  which  arc  contrary  to  the  law  of  nature; 
Miner*,  by  the  law  of  nature,  all  men  were  originally  horn  free  j/1 
Bui,  from  what  he  adds,  —  that  almost  all  kinds  oFeontractM,  those  of 
buying  ami  selling,  of  hire,  partnership,  trust,  and  an  infinite  nuinfier 
of  others,  owe  their  origin  to  that  law  of  nations,—  if  plainly  appears 
to  have  been  Justinian's  idea,  that,  according  to  the  situations  and 
circumstances  i^  which  men  were  pluml,  right  reason  has  dictated 
to  them  certain  maxims  of  equity,  so  founded  on  the  nature  of  things, 
that  they  have  been  universally  acknowledged  and  adopted*  Still 
this  is  nothing  more  than  the  law  of  nature,  which  is  equally  appli- 
cable to  all  mankind* 

The  Rinnans,  however,  acknowledged  a  law  whose  obligations  arc* 
reciprocally  binding  on  nations:  and  to  that  law  they  referred  the 
right  of  embassies.  They  had  also  their  fwittt  law,  which  wan 
nothing  more  than  the  law  of  nations  in  its  particular  relation  to 
public  treaties,  and  especially  to  war.  The  /*'*?/#&*#  were  the  inter- 
preters, the  guardians,  and,  in  a  manner,  the  priest*  of  the  public 
fiiiflij. 

The  moderns  are  generally  agreed  in  restricting  the  appellation 
of  "the  law  of  nations*1  to  that  system  of  right  and  justice  which 
ought  io  prevail  between  nation*  or  sovereign  states.  They  differ 
only  in  (lit*  ideas  they  entertain  of  the  origin  whence  that  system 
arose,  and  of  the  foundations  upon  which  it  rests.  The  celebrated 
Grothitf  nruterKtitiidh  it  to  be  u  system  cKtablisht'd  by  the  common 
cwiwnt  of  nations**  and  his  thiiH%iistingiiisheH  it  from  fhc  law  oi" 
nature*;  "When  several  persons,  at  different  times*  and  m  various 
place.*,  maintain  the  same  thing  as  certain,  iuch  coinciilence  of  wti- 
timent  must  bo  attributed  to  some  general  causa.  Now,  in  the  qnen* 
tioiw  before  us,  that  cause  must  necessarily  be  one  or  the  other 
of  thtMK>  two—  either  a  jimt  eoiiMt»imen«e  drawn  from  natural  priii* 
cinleM,  or  a  uiiive^al  eonnerit  '1  he  former  discovers  to  \m  the  law 
or  nature,  and  the  latter  the  law  of  nations  £." 


»t*rvitult*s,  qua*  mifif  natural!  jiiri 

id    ipmtM  j>rt>}»ritini  c:iviiut»H  ri»%    Jur<-  t;nini  nuturali  oinut-s  If 

e»t,  vocaturquo  jus  civtlc,  qunsi  JUH  pro-  ub  initiu  lilwn  tias^lntutur.     Id,  |  ^, 
prium  ijpiiu*  civitnii»:  ijumi  wro  nam-        J  PecMkfi  C|«wi  field  pub!K'»'  niti-r  jwt* 

niliftrntto  interomww  hoinitiisH  ennmituity  puim  pni'craiit  :  mm  per  ii«m  fu-lmt  tit 

it!  aptui  omnes  pirwqua  cuitu<huif,vocu-  JUHIMUI  t'fMicijxTt'tur  bvtluiu  {<-t  ujdr  »!*•- 

lurtju«!jti!H  gentium,  qua«i  quu  jttft*  orttrit*H  nit  tun),  t-t  ul  i'^ilvn'  Mm  pacts  rmiMUftit'* 

genit-s  yturtitir*  Instil.  lib*  u  lit.  iL  1  1.  relui\     i'*x  hm  mitu-futm,  ;(uu-i|tmm  i-u*»- 

f  Jus  tiitem  gentium  omnt  ttumnno  <*ipf»rf*tMr»  rjiii  wn  refitttcn'nt  :  i%t  pwr  IHH 

^fiH'ri  vommune  wt  s  n£»m  unu  axigt'iite  ('tmni  mine  Jit  fwiiiH,    X'urrt*  tft*  Liitg* 

H  hum  tin  is  la'Ct'ftsiijttibus^gnnKJshisrnium'  L;tt,  Hi),  iv, 

juru  iiuatlniii  »ibi  conMtitttfruiU*    Bella       $  l>r  «/«r^  fir//*  *  *  /V«  j«,  tmti^fati«it  by 
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PREFACE.  IX 

That  great  man,  as  appears  from  many  passages  in  Ins  excellent 
work,  had  a  glimpse  of  the  truth:  but  as  he  liatl  (lie  task  of  extract- 
ing from  the  rude  ore,  as  it  were,  and  reducing  it  into  regular  shape 
and  form,  a  new  and  important  subject,  which  had  been  much  neg- 
lected before  his  time,  it  is  not  surprising,  that,  having  his  mind 
burthoned  with  an  immense  variety  of  objects,  and  with  a  number- 
less train  of  quotations,  which  formed  a  part  of  his  plan,  he  could 
not  always  acquire  those  distinct  ideas  so  neee>s;u*y  in  the  sciences. 
Persuaded  that  nations,  or  sovereign  powers,  are  subject  to  the  au- 
thority of  the  law  of  nature,  the  observance  of  which  he  so  frequently 
recommends  to  them,  that  learned  man,  in  fact,  acknowledged  a 
natural  law  of  nations,  which  lie  somewhere  calls  tine  internal  law  of 
nations;  and,  perhaps,  it  will  appear  that  the  only  difference  be- 
tween him  and  us  lien  in  the  terms.  But  we  have  already  observed, 
that,  in  order  to  form  this  natural  law  of  nations,  it  is  not  sufficient 
Birnply  to  apj>ly  to  nations  \\hat  the  law  of  nature  decides  with 
inspect  to  individuals.  And,  besides,  Grotius,  by  his  \ery  distinc- 
tion, and  by  exclusively  appropriating  the  name  of"  the  law  of  na- 
tions "  to  those  maxims  which  have  been  established  by  the  common 
consent  of  mankind,  Neoms  to  intimate,  that  sovereigns,  in  their  trans** 
actions  with  each  other,  cannot  insist  on  the  observance  of  any  but 
those  last-mentioned  maxims,  reserving*  the  internal  law  for  the 
direction  of  their  own  consciences.  If,  netting  out  with  the  idea 
that  political  societies  or  nations  live,  with  respect  to  each  other,  in 
a  reciprocal  independence,  in  the  state  of  nature,  and  that,  m 
political  bodies,  they  arc  subject  to  the  natural  law,  Grotius  had, 
moreover,  considered  that  the  law  must  ho  applied  to  thewe  new  sub* 
jects  in  a  manner  suitable  to  their  nature*  that  judicious  author 
would  easily  have  discovered  that  the  natural  law  of  nations  is  a  par- 
ticular science i  that  it  produces  between  nations  even  an  external 
obligation  wholly  independent  of  their  will;  and  that  the  common 
consent  of  mankind  is  only  the  foundation  and  source  of  a  particular 
kind  of  law  called  the  Arbitrary  Law  of  Nations. 

Hobbeft,  in  whoso  work  tv«  discover  the  hand  of  a  master,,  not- 
withstanding  his  paradoxes  and  detestable  maxims, — Ilohbes  was, 
I  believe,  the  iirnt  who  j^avc  u  dintinet,  though  imperfect  idea,  of  the 
law  of  nations,  He  divides  the  law  of  nature  into  that  of  mm,  and 
that  of  stttte*:  and  the  latter  it*,  according  to  him,  what  we  usually 
call  the  law  of  nations-  **  The  maxims/*  headds^  "of  each  of  these 
laws  are  precisely  the  same:  but  as  states,  one©  established,  assume 
personal  proper* ies,  that  which  is  termed  the  natural  law,  when  we 
speak  of  the  duties  of  individual^  is  called  the  law  of  nations  whan 
applied  to  whole  nations  or  states****  This  author  has  well  ob- 

*  Rursus  (lex)  naturath  dividi  potcst  proprieties  hominum    personals,    lex 

in  naturafow  hominum,  qua*  sola  obti**  quam,  toquentes  de  hominum  singulo- 

nuitdici  Lex  Nature,  et  naturatein ;  «•  rum  oflBcio,  wtwwtm  dlciinu^  applieata 

vitatumt  quae  diet  potest  Leg  Qentitan,  totis  civitatibus,  nationibus,  sive  genti- 

vulgo  uutem  Jm  Gentium  appellatur.  bus>  vocatur  Jus  Gentium,  *  De  Give, 

Pracepta   utriu^que   tadit m   aunt ;  sad  c.  KIT.  §  4* 
i|nm   civitnti-s  semd  in«iitut»  imluunt 


served,  that  the  law  of  nations  is»  the  law  of  nature  applied  to  &tal 
or  nations.  But  we  shall  &t>e,  in  the  course  of  thin  work,  that  he  w 
mistaken  in  the  idea  that  the  law  of  nature  doen  not  suffer  any  neces- 
sary change  in  thai  application,  an  idea,  from  which  ho  concluded 
that  the  maxims  of  the  law  of  nature,  and  those  of  tho  law  of  nation*, 
an*  precisely  the  same. 

I'uftcndoff  dcclarcx  that  he  nnmsenedh  subscribe*  to  thin  opinion 
espoused  bj  Ilohhci*.  He  has  not,  therefore,  separately  treated  of 
the  law  (if  nation  <4,  hut  lias  everywhere  blended  it  with  the  law  of 
nature,  properly  so  called, 

liirhe)  rne,  who  performed  the  ofliceof  translator  and  commentator 
to  (irntius  and  rnnendorf,  has  approached  much  nearer  to  the  true 
Idea  uf  the  I.iw  of  nations.  Tliuituh  the  work  is  In  ev4»ry  IwwIjV 
Itands,  t  shall  here,  for  the  reader's  convenience,  transcribe  one  of 
tljui  learned  tratiHlator*H  noles  on  (irotius's  l«awof\V.ir  and  Peace  t- 
11  I  acknowledge/1  my*  he,  *'that  then*  are  lawn  common  to  all 
tiAtinttfi-— thinuH  which  all  naiimm  ought  to  pradwe  towards  each 


ther:  and  if  people  cthoow  tiMNtll  them*  the  law  of  nation*,  they  may 
do  MO  with  great  propriety  But,  netting  aside!  the  (*i»nAtderatioii 
that  the  rniihcitl  of  mankind  i^  iwit  the  IHIMH  of  the^ohli^ation  hy 
which  we  an*  hound  to  observe  thoae  laws,  and  that  it  cannot  c?ven 
po^ihly  take  pLice  in  thiK'instance— the  principles  ami  the  rttlen  of 
siicli  a  law  are,  m  fact*  the  name  «H  tlicutf'  of  the  law  of  natura,  pro* 
perly  Hocwlle«h  the  only  dittereuce  conwHtjiiK  in  the  mode  of  their 
application,  whidi  may  he  mmiewhat  varied,  OH  account  of  the 
difference  that  KonicthncM  happenn  in  the  tnattner  in  which  iiatbim 
Mcffle  tlit»ir  affairs  with  eadi  other/1 

It  did  not  i»seupe  the  nutii-e  of  the  author  we  have  jimt  quoted, 
that  the  nth*  and  decision.*  of  the  law  of  nature  cannot  IK*  purely  and 
fttmply  applied  to  so\cn»ij»n  state*,  and  that  they  must  nccowuirily 
undergo  noine  fiMtdilicutioiis  in  order  to  iieeonnnodattr  them  to  the 
nature  of  this  new  milyectM  to  which  the)  are  np|»tied.  Hut  \t  d«ie*» 
not  appear  that  he  dtseovured  tlto  full  extent  oi  tliLs  idea,  nince  he 
mmm  not  to  approve  of  the  tnodo  of  treating  the  law  of  nation* 
separately  from  the  law  of  nature  n«  relatingf  to  individuala.  He 
only  commend*  Hndieiih'*  method^  ntyhtKi  **  It  was  right  in  that 
niitnor  to  point  out  J,  «Rer  each  article  of  tho  law  of  naturev  tho  ap* 
plication  which  may  be  made  of  it  to  nation*  in  their  mutual  rela- 
tion* to  eueli  oilier,  so  far,  nt  least,  an  hi*  plan  permitted  or  required 
that  he  *honld  do  thin  j/1  Here  Ifcirheyrne  mado  on**  step,  at  leaat, 
in  the  right  truck:  hut  it  required  more  profound  reflection  mid 
more  extensive  UCWH,  in  ord<?r  to  conceive  the  idea  of  a  «>  ntem  of 
natural  law  of  nati«»iiM»  which  ahould  claim  tho  obedienctt  uf 


law  of  Nuturtt  am!  Nu-  Hire  and  Nationv,  book  11,  chap.  3,  §  '43. 

,  baok  tif  clrnp*  tit,  §  93.  I  hav*;  not  bwn  sbio  t«*  iirwiirii  fin- 

f  Jluok  t,  chitp.  i,  |  H»  noli*  3.  <hms'»  wmkv  from  wfnrit  !  iiiip^ri  thai 

J  irt  hi*  Klvrofntn  Pinion,  Pratt.  ltar»wy»nr  ctfrivrc!  thin  irl*»tt  f*f  tha 
§  Ntjte  2  on  Puffrncfarf ' 
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sovereigns,  to  perceive  the  utility  of  such  a  work,  and  especially 
e  the  first  to  execute  it. 

'his  glory  was  reserved  for  the  Baron  de  Wolf.  That  great 
osopher  saw  that  the  law  of  nature  could  not,  with  such  modifi- 
es as  the  nature  of  the  subjects  required,  and  with  sufficient 
:iBion,  clearness,  and  solidity,  be  applied  to  incorporated  nations, 
fates,  without  Jhe  assistance  of  those  general  principles  and  lead- 
ideas  by  which  the  application  is  to  be  directed;  that  it  is  by 
•e  principles  alone  we  are  enabled  evidently  to  demonstrate  that 
decisions  of  the  law  of  nature,  respecting  individuals,  must,  pur- 
it  to  the  intentions  of  that  very  law,  be  changed  and  modified  in 
r  application  to  states  and  political  societies,  and  thus  to  form  a 
tral  and  necessary  law  of  nations  *:  whence  he  concluded,  that 
as  proper  to  form  a  distinct  system  of  the  law  qf  nations,  a  task 
ih  ho  has  happily  executed,  lint  it  is  just  that  we  should  hear 
t  Wolf  himself  says  in  his  Preface. 

Nations  f,"  says  ho,  "  do  not,  in  their  mutual  relations  to  each 
r,  acknowledge  any  other  law  than  that  which  Nature  herself  has 
Wished.  Perhaps,  therefore,  it  may  appear  superfluous  to  give 
eutiHO  on  the  law  of  nations,  as  distinct  from  the  law  of  nature* 

those  who  entertain  this  idea  have  not  sufficiently  studied  the 
ecf.  Nations,  it  is  true,  can  only  be  considered  us  so  many  in* 
dual  persons  living  together  in  the  state  of  nature;  and,  for  that 
on,  wo  must  apply  to  them  all  the  duties  and  rights  which  nature 
icrilws  and  attributes  to  men  in  general,  as  being  naturally  born 
,  and  bound  to  each  other  by  no  tics  but  those  of  nature  alone, 
•  law  which  arises  from  this  application,  und  the  obligations  re- 
ing  from  it,  procwd  from  that  immutable  law  founded  on  the 
ire  of  man ;  and  thus  the  law  of  nations  certainly  belongs  to  the 

of  nature:  it  is,  therefore,  on  account  of  its  origin,  called  the 
tral)  and,  by  reason  of  its  obligatory  force,  the  wmrjwor?/  law  of 
oils.  That  law  i«  common  to  all  nations;  and  if  any  one  of  them 
3  not  respect  it  in  her  actions,  she  violates  the  common  rights  of 

he  others. 

But  nations  or  sovereign  states  being  moral  persons,  and  thf> 

ects  of  the  obligations  and  rights  resulting,  in  virtue  of  the  law 


If  it  were  not  more  advisable,  for  nature  of  man,  so  the  natural  law  of  im- 
sukfi  of  brevity,  of  avoiding  rupuli-  lions  i»  the  natural  law  of  {toliticu!  00- 
,  und  taking  advantage  of  the  ideas  ek'tiw,  and  founded  on  the  nature  of 
dy  former!  and  established  in  the  those  societies.  But  as  the  result  of  el- 
ls of  tm*n»— if,  for  all  tht-se  reasons,  ther  mode  is  ultimately  the  same,  I  have, 
ire  nut  mor«  convfnicnt  to  prosup-  in  preference,  adopted  the  more  com  pen- 
,  in  tins  instance,  u  knowledge  of  diou.s  out* .  A*  the  law  of  nature  has  al* 
ordinary  law  of  nuturt*,  ami  on  that  ready  buen  treated  of  in  an  ample  and 
rid  to  undertake*  the  task  of  applying  satiHfiiciorv  manner,  the  shortOHt  way  is 
sovereign  state*,-— »t  would,  instead  simply  to  make  a  rational  application  of 
writing  of  such  application,  be  more  it  to  nations. 

rate  to  say,  that,  aa  the  law  of  via-       f  A  nation  hern  means  a  sovereign 

properly  so  culled,  is  thrs  natur.il  state,  an  independent  political  society, 
nf  individuals  and  founded  on  the 
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of  nature,  from  the  act  of  association  which  has  formed  the  political 
body,  the  nature  and  essence  of  these  moral  persons  necessarily 
differ,  in  many  respects,  from  the  nature  and  essence  of  the  physical 
individuals,  or  men,  of  whom  they  are  composed.  When,  therefore, 
we  would  apply  to  nations  the  duties  whicu  the  law  of  nature  pre- 
scribes to  individual  man,  and  the  rights  it  confers  on  him  in  order 
to  enable  him  to  fulfil  his  duties,  since  those  rigtys  and  those  duties 
can  be  no  other  than  what  are  consistent  with  the  nature  of  their 
subjects,  they  must,  in  their  application,  necessarily  undergo  a  change 
suitable  to  the  new  subjects  to  which  they  are  applied.  Thus,  we 
see  that  the  law  of  nations  does  not,  in  every  particular,  remain  the 
same  as  the  law  of  nature,  regulating  the  actions  of  individuals. 
Why  may  it  not,  therefore,  be  separately  treated  of,  as  a  law  pecu- 
liar to  nations?*' 

Being  myself  convinced  of  the  utility  of  such  a  work,  I  impa- 
tiently waited  for  Monsieur  Wolf's  production,  and,  as  soon  as 
it  appeared,  formed  the  design  of  facilitating,  for  the  advantage  of  a 
greater  number  of  readers,  the  knowledge  of  the  luminous  ideas 
which  it  contains.    The  treatise  of  the  philosopher  of  Hall  on  the 
law  of  nations  is  dependent  on  all  those  of  the  same  author  on 
philosophy  and  the  law  of  nature.    In  order  to  read  and  understand 
it,  it  is  necessary  to  have^  previously  studied  sixteen  or  seventeen 
quarto  volumes  which  preceoe  it.    Besides,  it  is  written  in  the  man- 
ner and  even  in  the  formal  method  of  geometrical  works.  These  cir- 
cumstances present  obstacles  which  render  it  nearly  useless  to  those 
very  persons  in  whom  the  knowledge  and  taste  of  the  true  principles 
of  the  law  of  nations  are  most  important  and  most  desirable.    At 
first,  I  thought  that  I  should  have  had  nothing  farther  to  do  than  to 
detach  this  treatise  from  the  entire  system,  by  rendering  it  indepen- 
dent of  every  thing  Monsieur  Wolf  had  said  before,  and  to  give  it  a 
new  form,  more  agreeable,  and  better  calculated  to  insure  it  a  recep- 
tion in  the  uolite  world.    ™"-  "   '    '       T      J  "       ' 

but  I  soon  found,  that  if 
readers  among  that  class       f  .  _______  ______  r 

and  of  rendering  my  efforts  beneficial  to  mankind,  it  was  necessary 
that  I  should  form  a  very  different  work  from  that  which  lay  before 
me,  and  undertake  to  furnish  an  original  production.  The  method 
followed  by  Monsieur  Wolf  has  had  the  effect  of  rendering  his  work 
dry,  and,  in  many  respects,  incomplete.  The  different  subjects  are 
scattered  through  it  in  a  manner  that  is  extremely  fatiguing  to  the 
attention:  and,  as  the  author  had,  in  his  "Law  of  Nature,"  treated 
of  universal  public  law,  he  frequently  contents  himself  with  a  bare 
reference  to  his  former  production,  when,  in  handling  the  law  of 
nations,  he  speaks  of  the  duties  of  a  nation  towards  herself. 

From  Monsieur  Wolf's  treatise,  therefore,  I  have  only  borrowed 
whatever  appeared  most  worthy  of  attention,  especially  the  defini- 
tions and  general  principles  ;  but  I  have  been  careful  in  selecting 
what  I  drew  from  that  source,  and  have  accommodated  to  my  own 
plan  the  materials  with  which  he  furnished  me.  Those  who  have 
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read  Monsieur  Wolf's  treatises  on  the  law  of  nature  and  the  law  of 
nations,  will  see  what  advantage  I  have  made  of  them.  Had  I 
everywhere  pointed  out  what  I  have  borrowed,  my  pages  would  be 
crowded  with  quotations  equally  useless  and  disagreeable  to  the 
reader.  It  is  better  to  acknowledge  here,  once  for  all,  the  obliga- 
tions I  am  under  to  that  great  master.  Although  my  work  be  very 
different  from  his  {as  will  appear  to  those  who  are  willing  to  take  the 
trouble  of  making  the  comparison),  I  confess  that  I  should  never 
have  had  the  courage  to  launch  into  so  extensive  a  field-,  if  the  cele- 
brated philosopher  of  Hall  had  not  preceded  my  steps,  and  held 
forth  a  torch  to  guide  me  on  my  way. 

Sometimes,  however,  I  have  ventured  to  deviate  from  the  path 
which  he  had  pointed  out,  and  have  adopted  sentiments  opposite  to 
his.  I  will  here  quote  a  few  instances.  Monsieur  \5folf,  influenced, 
perhaps,  by  the  example  of  numerous  other  writers,  has  devoted 
several  sections*  to  the  express  purpose  of  treating  ^of  the  nature  of 
patrimonial  kingdoms,  without  rejecting  or  rectifying  that  idea  so 
degrading  to  human  kind.  I  do  not  even  admit  of  such  a  denomina- 
tion, which  I  think  equally  shocking,  improper,  and  dangerous,  both 
in  its  effects,  and  in  the  impressions  it  may  give  to  sovereigns:  and 
in  this,  I  flatter  myself  I  shall  obtain  the^sufrrage  of  every  man  who 
possesses  the  smallest  spark  of  reason  and  sentiment,  in  short,  of 
every  true  citizen. 

Monsieur  Wolf  determines  (Jus  Gent.  §  878)  that  it  is  naturally 
lawful  to  make  use  of  poisoned  weapons  in  war.  I  am  shocked  at 
such  a  decision,  and  sorry  to  find  it  in  the  work  of  so  great  a  man. 
Happily  for  the  human  race,  it  is  not  difficult  to  prove  the  contrary, 
even  from  Monsieur  Wolf 's  own  principles.  What  I  have  said  on 
this  subject  may  be  seen  in  Book  III,  §  156. 

In  the  very  ouset  of  my  work,  it  will  be  found  that  I  differ  entirely 
from  Monsieur  Wolf  in  the  manner  of  establishing  the  foundations 
of  that  species  of  law  of  nations  which  we  call  voluntary.  Mon- 
sieur Wolf  deduces  it  from  the  idea  of  a  great  republic  (civitatis 
maxima)  instituted  by  nature  herself,  and  of  which  all  the  nations 
of  the  world  are  members.  ^  According  to  him,  the  voluntaryism  of 
nations  is,  as  it  were,  the  civil  law  of  that  great  republic.  !i)is  idea 
does  not  satisfy  me;  nor  do  I  think  the  fiction  of  such  a  republic 
either  admissible  in  itself,  or  capable  of  affording  sufficiently  solid 
grounds  on  which  to  build  the  rules  of  the  universal  law  of  nations, 
which  shall  necessarily  claim  the  obedient  acquiescence  of  sovereign 
states.  I  acknowledge  no  other  natural  society  between  nations  than 
that  which  nature  has  established  between  mankind  in  general.  It  is 
essential  to  every  civil  society  (civitati)  that  each  member  have 
resigned  a  part  of  his  right  to  the  body  of  the  society,  and  that  there 
exist  in  it  an  authority  capable  of  commanding  all  the  members,  of 
living  them  laws,  and  of  compelling  those  who  should  refuse  to 
bey.  Nothing  of  this  kind  can  be  conceived  or  supposed  to  subsist 


gvn 
obey, 


*  In  the  Vlllth  part  of  his  Law  of  Nature,  and  m  his  Law  of  Nations. 
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between  nations.  Each  sovereign  state  claims,  and  actually  pos- 
sesses an  absolute  independence  on  all  the  others.  They  are  all, 
according  to  Monsieur  Wolf  himself,  to  be  considered  as  so  many 
individuals  who  live  together  in  the  state  of  nature,  and  who  acknow- 
ledge no  other  laws  but  those  of  nature,  or  of  her  Great  Author, 
Now,  although  nature  has  indeed  established  a  general  society  be- 
tween mankind,  by  creating  them  subject  to  such  wants  as  render  the 
assistance  of  their  fellow-creatures  indispensably  necessary  to  enable 
them  to  live  in  a  manner  suitable  to  men,  yet  she  has  not  imposed  on 
them  any  particular  obligation  to  unite  in  civil  society,  properly  so 
called:  and  if  they  all  obeyed  the  injunctions  of  that  good  parent, 
their  subjection  to  the  restraints  of  civil  society  would  be  unneces- 
sary. It  is  true,  that,  as  there  does  not  exist  in  mankind  a  disposition 
voluntarily  to  observe  towards  each  other  the  rules  of  the  law  of 
nature,  they  have  had  recourse  to  a  political  association,  as  the  only 
adequate  remedy  against  the  depravity  of  the  majority — the  only 
means  of  securing  the  condition  of  the  good,  and  repressing  the 
wicked:  and  the  law  of  nature  itself  approves  of  this  establishment. 
But  it  is  easy  to  perceive  that  the  civic  association  is  very  far  from 
being  equally  necessary  between  nations,  as  it  was  between  indi- 
viduals. We  cannot,  therefore,  say,  that  nature  equally  recommends 
it,  much  less  that  she  has  prescribed  it.  Individuals  are  so  consti- 
tuted, and  are  capable  of  doing  so  little  by  themselves,  that  they  can 
scarcely  subsist  without  the  aid  and  the  laws  of  civil  society.  But, 
as  soon  as  a  considerable  number  of  them  have  united  under  the  same 
government,  they  become  able  to  supply  most  of  their  wants;  and 
the  assistance  of  other  political  societies  is  not  so  necessary  to  them 
as^that  of  individuals  is  to  an  individual.  These  societies  have  still, 
it  is  true,  powerful  motives  for  carrying  on  a  communication  and  com- 
merce with^each  other;  and  it  is  even  their  duty  to  do  it;  since  no 
man  can,  without  good  reasons,  refuse  assistance  to  another  man, 
But  the  law  of  nature  may  suffice  to  regulate  this  commerce,  and  this 
correspondence.  States  conduct  themselves  in  a  different  manner 
from  individuals.  It  is  not  usually  the  caprice  or  blind  impetuosity 
of  a  single  person  that  forms  the  resolutions  and  determines  the  mea- 
sures of  the  public :  they  are  carried  on  with  more  deliberation  and 
circumspection :  and,  on  difficult  or  important  occasions,  arrange- 
ments are  made  and  regulations  established  by  means  of  treaties.  To 
this  we  may  add,  that  independence  is  even  necessary  to  each  state 
in  order  to  enable  her  properly  to  discharge  the  duties  she  owes  to 
herself  and  to  her  citizens,  and  to  govern  herself  in  the  manner  best 
suited  to  her  circumstances.  It  is,  therefore,  sufficient  (as  I  have 
already  said)  that  nations  should  conform  to  what  is  required  of 
them  by  the  natural  and  general  society  established  between  all 
manKind. 


cannot 


But,  says  Monsieur  Wolf,  a  ngid  adherence  to  the  law  of  nature 
,nnot  always  prevail  ui  that  commerce  and  society  of  nations  •  it 
,v    T  T°  v  rd''fi<*tions,  which  can  only  be  deduced 
this  idea  of  a  kind  of  great  republic  of  nations,  whose  laws, 

m  " 
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dictated  by  sound  reason,  and  founded  on  necessity,  shall  regulate 
the  alterations  to  be  made  in  the  natural  and  necessary  law  of  na- 
tions, as  the  civil  laws  of  a  particular  state  determine  what  modifica- 
tions shall  take  place  in  the  natural  law  of  individuals.  I  do  not 
perceive  the  necessity  of  this  consequence;  and  I  flatter  myself  that 
I  shall,  in  the  course  of  this  work,  be  able  to  prove,  that  all  the  mo- 
difications, all  the  restrictions,— in  a  word,  all  the  alterations  which 
the  rigour  of  the  natural  law  must  be  made  to  undergo  in  the  affairs 
of  nations,  and  from  which  the  voluntary  law  of  nations  is  formed,— 
to  prove,  I  say,  that  all  these  alterations  are  deducible  from  the  na- 
tural liberty  of  nations,  from  the  attention  due  to  their  common 
safety,  from  the  nature  of  their  mutual  correspondence,  their  recipro- 
cal duties,  and  the  distinctions  of  their  various  rights,  internal  and 
external,  perfect  and  imperfect, — by  a  mode  of  reasoning  nearly 
similar  to  that  which  Monsieur  Wolf  has  pursued,  with  respect  to 
individuals,  in  his  treatise  on  the  law  of  nature. 

In  that  treatise  it  is  made  to  appear  that  the  rules  which,  in  con- 
sequence of  the  natural  liberty  of  mankind,  must  be  admitted  in 
questions  of  external  right,  do  not  cancel  the  obligation  which  the 
internal  right  imposes  on  the  conscience  of  each  individual.  It  is 
easy  to  apply  this  doctrine  to  nations,  anij,  by  carefully  drawing  the 
line  of  distinction  between  the  internal  and  the  external  right— be- 
tween the  necessary  and  the  voluntary  law  of  nations — to  teach  them 
not  to  indulge  themselves  in  the  commission  of  every  act  which  they 
may  do  with  impunity,  unless  it  be  approved  by  the  immutable  laws 
of  justice,  and  tne  voice  of  conscience. 

Since  nations,  in  their  transactions  with  each  other,  are  equally 
bound  to  admit  those  exceptions  to,  and  those  modifications  of,  the  ri- 
gour of  the  necessary  law,  whether  they  be  deduced  from  theidea  of 
a  great  republic,  of  which  all  nations  are  supposed  to  be  the  members, 
or  derived  from  the  sources  whence  I  propose  to  draw  them, — there 
can  be  no  reason  why  the  system  which  thence  results  should  not  be 
called  the  Voluntary  Law  of  nations,  in  contradistinction  to  the  ne- 
cessary, internal,  and  consciential  law.  Names  are  of  very  little  con- 
sequence :  but  it  is  of  considerable  importance  carefully  to  distinguish 
these  two  kinds  of  law,  in  order  that  we  may  never  confound  what  is 
just  and  good  in  itself,  with  what  is  only  tolerated  through  necessity. 

The  necessary  and  the  voluntary  law  of  nations  are  therefore  both 
established  by  nature,  but  each  in  a  different  manner;  the  former  as 
a  sacred  law  which  nations  and  sovereigns  are  bound  to  respect  and 
follow  in  all  their  actions ;  the  latter,  as  a  rule  which  the  general 
welfare  and  safety  oblige  them  to  admit  in  their  transactions  with 
each  other.  The  necessary  law  immediately  proceeds  from  nature ; 
and  that  common  mother  of  mankind  recommends  the  observance 
of  the  voluntary  law  of  nations,  in  consideration  of  the  state  in  which 
nations  stand  with  respect  to  each  other,  and  for  the  advantage  of 
their  affairs.  This  double  law,  founded  on  certain  and  invariable 
principles,  is  susceptible  of  demonstration,  and  will  constitute  the 
principal  subject  of  this  work. 
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There  is  another  kind  of  law  of  nations,  which  authors  call  arbi- 
trary because  it  proceeds  from  the  will  or  consent  of  nations. 
States,  as  well  as  individuals,  may  acquire  rights  and  contract  obli- 
gations, by  express  engagements,  by  compacts  and  treaties:  hence 
results  a  conventional  law  of  nations,  peculiar  to  the  contracting 


nations,  or  the  law  of  nations  founded  on  custom.  It  is  evident  that 
this  law  cannot  impose  any  obligation  except  on  those  particular 
nations  who  have,  by  long  use,  given  their  sanction  to  its  maxims : 
it  is  a  peculiar  law,  and  limited  in  its  operation,  as  the  conventional 
law :  both  the  one  and  the  other  derive  all  their  obligatory  force 
from  that  ma^jm  of  the  natural  law  which  makes  it  the  duty  of 
nations  to  fulfil  their  engagements,  whether  express  or  tacit.  The 
same  maxim  ought  to  regulate  the  conduct  of  states  with  regard  to 
the  treaties  they  conclude,  and  the  customs  they  adopt.  I  must  con- 
tent  myself  with  simply  laying  down  the  general  rules  and  principles 
which  the  law  of  nature  furnishes  for  the  direction  of  sovereigns 
in  this  respect.  A  particular  detail  of  the  various  treaties  and  cus- 
toms of  different  states  belongs  to  history,  and  not  to  a  systematic 
treatise  on  the  law  of  nations. 

Such  a  treatise  ought,  as  we  have  already  observed,  principally  to 
consist  in  a  judicious  and  rational  application  of  the  principles  of  the 
law  of  nature  to  the  affairs  and  conduct  of  nations  and  sovereigns. 
The  study  of  the  law  of  nations  supposes  therefore  a  previous  know- 
ledge of  the  ordinary  law  of  nature :  and,  in  fact,  I  proceed  on  the 
supposition  that  my  readers  are  already,  to  a  certain  degree  at  least, 
possessed  of  that  knowledge.  Nevertheless,  as  it  is  not  agreeable  to 
readers  in  general  to  be  obliged  to  recur  to  other  authorities  for 
proofs  of  what  an  author  advances,  I  have  taken  care  to  establish,  in 
a  few  words,  the  most  important  of  those  principles  of  the  law  of  na- 
ture which  I  intended  to  apply  to  nations.  But  I  have  not  always 
thought  it  necessary  to  trace  them  to  their  primary  foundations  for 
the  purpose  of  demonstration,  but  have  sometimes  contented  myself 
with  supporting  them  by  common  truths  which  are  acknowledged  by 
every  candid  reader,  without  carrying  the  analysis  any  farther.  It  is 
sufficient  for  me  to  persuade,  and  for  this  purpose  to  advance  nothing 
as  a  principle  that  will  not  readily  be  admitted  by  every  sensible 
man. 

The  law  of  nations  is  the  law  of  sovereigns.  It  is  principally  for 
them,  and  for  their  ministers,  that  it  ought  to  be  written.  All  man- 
kind are  indeed  interested  in  it;  and,  in  a  free  country,  the  study  of 
its  maxims  is  a  proper  employment  for  every  citizen :  but  ft  would  be 
of  little  consequence  to  impart  the  knowledge  of  it  only  to  private 
individuals,  who  are  not  called  to  the  councils  of  nations,  and  who 
have  no  influence  in  directing  the  public  measures.  If  the  con- 
ductors of  states,  if  all  those  who  are  employed  in  public  affairs, 
condescended  to  apply  seriously  to  the  study  of  a  science  which 
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ought  to  be  their  law,  and,  as  it  were,  the  compass  by  which  to 
steer  their  course,  what  happy  effects  might  we  not  expect  from  a 
good  treatise  on  the  law  of  nations!  We  every  day  feel  the  advan- 
tages of  a  good  body  of  laws  in  civil  society :— the  law  of  nations  is, 
in  point  of  importance,  as  much  superior  to  the  civil  laxv,  as  the  pro- 
ceedings of  nations  and  sovereigns  are  more  momentous  in  tneir 
con  sequences  than /hose  of  private  persons. 

But  fatal  experience  too  plainly  proves  how  little  regard  those 
who  are  at  the  nead  of  affairs  pay  to  the  dictates  of  justice,  in  con- 
junctures where  they  hope  to  find  their  advantage.  Satisfied  with 
bestowing  their  attention  on  a  system  of  politics  which  is  often  false 
since  often  unjust,  the  generality  of  them  think  they  have  done 
enough  when  they  have  thoroughly  studied  that.  Nevertheless,  we 
may  truly  apply  to  states  a  maxim  which  has  long  beeq,acknowledged 
as  true  with  respect  to  individuals, — that  the  best  and  safest  policy 
is  that  which  is  founded  on  virtue.  Cicero,  as  great  a  master  in  the 
art  of  government  as  in  eloquence  and  philosophy,  does  not  content 
himself  with  rejecting  the  vulgar  maxim,  that "  a  state  cannot  be 
happily  governed  without  committing  injustice ;"  he  even  proceeds 
so  far  as  to  lay  down  the  very  reverse  of  the  proposition  as  an  inva- 
riable truth,  and  maintains,  that,  "  withoy t  a  strict  attention  to  the 
most  rigid  justice,  public  affairs  cannot  be  advantageously  adminis- 
tered*." 

Providence  occasionally  bestows  on  the  world  kings  and  ministers 
whose  minds  are  impressed  with  this  great  truth.  Let  us  not  re- 
nounce the  pleasing  nope  that  the  number  of  those  wise  conductors 
of  nations  will  one  day  be  multiplied ;  and  in  the  interim  let  us,  each 
in  his  own  sphere,  exert  our  best  efforts  to  accelerate  the  happy 
period. 

It  is  principally  with  a  view  of  rendering  my  work  palatable  to 
those  by  whom  it  is  of  the  most  importance  that  it  should  be  read 
and  relished,  that  I  have  sometimes  joined  examples  to  the  maxims 
I  advance:  and  in  that  idea  I  have  been  confirmed  by  the  approba- 
tion of  one  of  those  ministers  who  are  the  enlightened  friends  of  the 
human  race,  and  who  alone  ought  to  be  admitted  into  the  councils 
of  kings.  But  I  have  been  sparing  in  the  use  of  such  embellish- 
ments. Without  ever  aiming;  at  a  vain  parade  of  erudition,  I  only 
sought  to  afford  an  occasional  relaxation  to  the  reader's  mind,  or  to 
render  the  doctrine  more  impressive  by  an  example,  and  sometimes 
to  shew  that  the  practice  of  nations  is  conformable  to  the  principles 
laid  down :  and,  whenever  I  found  a  convenient  opportunity,  I  have, 
above  all  things,  endeavoured  to  inspire  a  love  of  virtue,  Jb^  shew- 
ing, from  some  striking  passage  of  history,  how  amiable  it  is,  how 
worthy  of  our  homage  in  some  truly  great  men,  and  even  productive 

*Nihil  estquod  adhuc  de  republic^,  sed  hoc  verissimum,  sine  surama  justitiA, 

putem  dictum,  et  quo  possim  longius  rempublicam  regi  non  posse.    Cicero, 

progredi,  nisi  sit  confirmatum,  non  modo  Fragment  ex  lib  de  Republic^, 
falsum  esse  istud,  sine  injuiia  non  posse; 
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of  solid  advantage.  I  have  quoted  the  chief  part  of  my  examples  from 
modern  history,  as  well  because  these  are  more  interesting,  as  to 
avoid  a  repetition  of  those  which  have  been  already  accumulated  by 
Grotius,  Puflendorf,  and  their  commentators. 

As  to  the  rest,  I  have,  both  in  these  examples  and  in  my  reason- 
ings, studiously  endeavoured  to  avoid  giving  offence;  it  being  my 
intention  religiously  to  observe  the  respect  due  to  nations  and  sove- 
reign powers :  but  I  have  made  it  a  still  more  sacred  rule  to  respect 
the  truth,  and  the  interests  of  the  human  race.  If,  among  the  base 
flatterers  of  despotic  power,  my  principles  meet  with  opponents,  I 
shall  have  on  my  side  the  virtuous  man,  the  friend  of  the  laws,  the 
man  of  probity,  and  the  true  citizen. 

I  should  prefer  the  alternative  of  total  silence,  were  I  not  at  liberty 
in  my  writingstfo  obey  thfc  dictates  of  my  conscience.  But  my  pen 
lies  under  no  restraint,  and  I  am  incapable  of  prostituting  it  to  flat- 
tery. 1  was  born  in  a  country  of  which  liberty  is  the  soul,  the  trea- 
sure, and  the  fundamental  law;  and  mv  birth  qualifies  me  to  be  the 
friend  of  all  nations.  These  favourable  circumstances  have  encou- 
raged me  in  the  attempt  to  render  myself  useful  to  mankind  by  this 
work.  I  felt  conscious  of  my  deficiency  in  knowledge  and  abilities : 
I  saw  that  I  was  undertaking  an  arduous  task :  but  I  shall  rest  satis- 
fied if  that  class  of  readers  whose  opinions  are  entitled  to  respect, 
discover  in  my  labours  the  traces  of  the  honest  man  and  the  good 
citizen. 
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PRELIMINARIES. 


IDEA  AND  GENERAL  PRINCIPLES  OF  THE  LAW  OF  NATIONS. 

jVATIONS  or  states  are  bodies  politic,  societies  of  men  §1.  what  is 
united  together  for  the  purpose  of  promoting  their  mutual  meant  by  a 
safety  and  advantage  by  the  joint  efforts  ofitheir  combined  na^onor 

,          ,1  state. 

strength. 

Such  a  society  has  her  affairs  and  her  interests  ;   she  §  2.   It  is  a 
deliberates  and  takes  resolutions  in  common;  thus  becoming  moral  Pei> 
a  moral  person,  who  possesses  an  understanding  and  a  will  8on' 
peculiar  to  herself,  and  is  susceptible  of  obligations  and 
rights. 

To  establish  on  a  solid  foundation  the  obligations  and 
rights  of  nations  9  is  the  design  of  this  work, 

which  teaches  the  rights  tions. 


(1)  The  Law  of  Nations  modifies  adoptiDg  conduct  influenced  by  a  General 

the  intercourse  of  independent  com-  sincere  desire  to  increase  the  general  ^ew  Jf  the 

mouwealths  in  peace,  and  prescribes  -welfare   of  all  mankind.   (Post,  §J?wofn*" 

limits  to  their  hostilities  in  war.    It  1  3,  14;  Mackintosh,  Dis.  3,  4  ;  Mon-  ?°™'ita?  to 

prescribes,  that  in  peace  nations  should  tesq.  de  1'  Esprit  des  Lois,  liv.  1,  c.  3  ;  be  agcer^ 

do  each  other  as  much  good,  and  in  and  see  1  Bla.  Com.  34  to  44  ;  4  t          " 

time  of  war  as  little  harm  as  may  be  Bla.  Com.  66,  67).  In  cases  of  doubt 

possible,  without  injuring  their  own  arising  upon  what  is  the  Law  of  Na- 

proper  real  interests.     The  laws  of  tions,  it  is  now  an  admitted  rule  a- 

nations,  in  short,  establish  that  prin-  mongstall  European  nations,  that  pur 

ciple   and  rule  of  conduct  which  common  religion,  Christianity,  point. 

should  prevent  the  strongest  nation  ing  out  the  principles  of  natural  jw 

from  abusing  its  power,  and  induce  tue,  should  be  equally  appealed  to 

it  to  act  justly  and  generously  to-  and  observed  by  all  as  an  unfailing 

wards  other  states,  qpon  the  broad  rule  of  construction.  (2  Ward's  Law 

principle,  that  true  happiness,  whe-  of  Nations,  pp.  11,  339,  340.    The 

ther  of  a  single  individual  or  of  difficulty  is,  that  there  is  no  general 

several,  can  only  result  from  each  modern  international  code  framed  by 

N.B.  The  notes  numbered  as  1,  2,  3,  4,  &c*  and  in  general  concluding  with  C., 

are  by  the  present  Editor*  33 


IDEA  AND  GENERAL  PRINCIPLES 

In  this  treatise  it  will  appear,  in  what  manner  States,  as 
gucj^  OVgfa  to  regulate  all  tneir  actions.  We  shall  examine 


the  consent  of  the  European  powers, 
so  desirable  to  be  fixed,  especially  at 
this  period,  when  harmony  happily 
appears  to  subset,  and  most  of  the 
nations  of  Europe  have,  by  recent 
experience,  become  practically  con- 
vinced of  the  advantages  that  would 
result  from  the  establishment  of  fixed 
ge.ierx?  rules,so  as  to  reconcile  the  fre- 
queri  discordancy  of  the  decisions  of 
thezr  various  prize  tribunals  and  upon 
other  contests.  The  statesmen  of  the 
higher  powers  of  Europe  would  im- 
mortalize themselves  by  introducing 
such  a  code,  and  no  period  of  history 
for  the  purpose  has  been  so  favour- 
able and  opportune.  (See  Alcheson's 
Report  of  the  case  of  Havelock  v. 
Rockuood,  Preface  i.). 

The  law  of  nations  is  adopted  in 
Great  Britain  in  its  full  and  most 
liberal  extent  by  the  common  law, 
and  i&  held  to  be  part  of  the  law  of 
the  land ;  and  all  statutes  relating  to 
foreign  affairs  should  be  framed  with 
reference  to  that  rule.  (4  Bla.  Com. 
67).    But  still  there  is  no  general 
code;  and  to  the  regret  that  none  has 
been  introduced,  may  be  also  added, 
tLe  want  of  an  international  court  or 
tribunal,  to  decide  upon  and  enforce 
the  law  of  cations  when  disputed; 
and  consequently,   although  when 
states  are  temperately  inclined  to  as- 
certain and  be  governed  by  the  law 
of  nations,  then  will  be  little  doubt 
upon  the  decision,  or  of  the  adoption 
of  measures  the  most  just;  yet,  if  a 
state  will  not  listen  to  the  immutable 
principles  of  rccxon,  upon  the  basis  of 
which  the  imperftct  Saw  of  nations 
is  founded,  then  the  only  remedy  is 
to  appeal  to  arms;  and  hence  fre- 
quent!} the  just  cause  of  war,  which, 
if  there  uere  a  fixed  code,  with  a 
proper  tribunal  to  construe  it,  would 
The  nro.     m  Seneral  °«  prevented. 

p  The  sources  from  whence  are  to  be 


of ibm  ^,mwc^ 

tion  upon     **"*  Law  °J  Natio»*  generally  and 
the  Law  of  PernMnmfy  binding  upon  all  indepen* 
Natwns.      ^ state*  ?  arc  acknowledged  to  be 
of  three  descriptions:  first,  tfa  lon§ 
and  ordinary  MUCTICE  of  nations, 
which  affords  evidence  of  a  general 
custom,  tacitly  agreed  to  be  observed 


until  expressly  abrogated.  Secondly 9 
the  RECITALS  of  what  is  acknowledged 
to  have  been  the  law  or  practice  of 
nations,  and  which  recitals  will  fre- 
quently be  found  in  modem  treaties. 
Thirdti/,\kQ  Wainxos  of  eminent  au- 
thors, who  have  long,  as  it  were  by  a 
concurrence  of  testimony  and  opinion, 
declared  what  is  the  existing  inter- 
national jurisprudence. 

Thus  Lord  Mansfield,  in  Triquet 
v.Batt,  (3  Burr.  3Jep.  1481),  stated 
as  the  declaration  of  Lord   Tallot, 
that  the  law  of  nations  is  to  be  col- 
lected from  the  practice  of  different 
nations,  (and  see  per  Sir  William 
Scott  in  Flad  v.  Oyen,  1  Rob.  Rep. 
115,  yog*,  Ixm.  n.   (7),)  and  the 
authority  of  writers,  such  as  Grotius, 
Barbeyrac,  Bmkershoek,  Wiquefort, 
&c.,  there  being  no  English  writer  of 
eminence   upon   the  subject;   and 
English  elementary  writers  of  high 
authority   have  also  acknowledged 
that  such  foreign  authors  are  autho- 
rities to  ascertain  the  law  of  nations, 
(Comyn's  Digest,  tit. «  Ambassador," 
B.;  Vmer's  Ab,  «  Merchant,"  A.  1  ; 
and  3  Bla.  Com.  273).    To  these  are 
to  be  added,  Puffendorf,  Wolf,  Sel- 
den,  Valm,  Clerac,  Pothier,  Barla- 
maque,  Emerigon,  Roccus,  Casegis, 
Loecemus,  Santerna,  Malme,  Molloy, 
and  above  all,  the  present  work  of 
rattels  to  which  may  be  added  some 
modern  works  of  great  ability,  but 
not  yet  acknowledged  to  be  such  high 
general  authority  as  the  former,  712. 
ward's  and  Marten's  Law  of  Nations, 
and  the  recent  valuable  French  pub- 
lication, Cours  de  Droit  Public  In- 
terne et  Externe,  par  le  Commandeur 
Silvestre  Pmheiro  Ferreira,  Mimstre 
D'Etat  au  Pans,  A.  D.  1830,  which 
embraces  die  French  modern  view 
of  the  law  of  nations  upon  most  of 
the  subjects  discussed  m  Vattel  and 
some  others. 

It  was  from  the  more  ancient  of 
these  several  authors,  and  other  simi- 
lar resources,  that  Lord  MansEeld 
named  the  celebrated  letter  of  the 
Duke  of  Newcastle  to  the  King  of 
Prussia's  Secretary,  which  is  consi- 
dered a  standard  of  authority  upon 
the  law  of  nations;  as  far  as  respects 
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the  Obligations  of  a  people,  as  well  towards  themselves  as 
towards  other  nations;  and  by  that  means  we  shall  discover 


the  then  disputed  right  to  search  for 
and  seize  enemies'  property  on  board 
neutral  ships  in  certain  cases  in  time 
of  war;  (see  Holiday's  We  of  Lord 
Mansfield,  vol.  2,  p.  424,  &c.,  and 
Collectanea  Juridica,  I  vol.  129; 
see  also  Vweasli  v.  Becker,  3  Maule 
&  Selwyn,  284,  in  which  Lord  Ellen- 
borough  quotes  several  of  the  above 
authors,  to  ascertain  the  law  of  nations 
upon  the  privilege  of  consuls). 

Upon  some  parts  of  the  law  of 
nations,  especially  that  relating  to 
maritime  affairs,  there  are  ancient 
codes,  which  either  originated  in  au- 
thority, or  were  afterwards  acknow- 
to  have  become  such;  but 
those  codes  in  the  present  state 
of  commercial  intercourse  are  imper- 
fect Of  those  are  the  Rhadian  Laws, 
being  one  of  the  earliest  systems  of 
marine  law,  but  which  was  super- 
seded by  the  collection  intitled  Con- 
solato  del  Mare,  Grotius,  Book  3, 
ch.  1,  s.  5,  n.6.  Next  m  order  are 
the  Laws  of  Oleron,  promulgated 
about  the  thirteenth  century.  Ano- 
ther system  of  international  law  was 
framed  by  the  deputies  of  the  Han- 
seatic  League  in  1597,  and  which 
was  confirmed  with  additions  in 
1614,  and  has  obtained  much  consi- 
deration in  the  maritime  jurispru- 
dence of  nations.  (See  remarks  on 
that  code,  2  Ward's  Law  of  Nations, 
276  to  290).  But  the  most  complete 
and  comprehensive  system  of  the 
marine  law  of  nations  is  the  cele- 
brated Ordinance  of  Marine  of  Louis 
XIV.,  published  in  1681,  and  which, 
coupled  with  the  commentary  of 
Valin,  Lord  Mansfield  always  treated 
as  of  the  highest  authority.  (See 
1  Marshall  on  Insurance,  Prelim. 
Dis.  18). 

In  modern  times,  in  order  to  pre- 
vent any  dispute  upon  the  existence 
or  application  of  the  general  law  of 
nations,  either  pending  peace,  or  at 
or  after  the  subsequently  breaking 
out  of  war  between  two  or  more  inde- 
pendent states,  it  has  become  the 
practice  to  enter  into  express  treaties, 
carefully  providing  for  every  contin- 
gency, and  especially  modifying  and 


softening  the  injurious  consequences 
of  sudden  war  upon  the  commercial 
and  other  intercourse  between  the 
two  states,  and  sometimes  even  wholly 
changing  the  character  of  war  or  of 
alienage,  and  even  enabling  a  foreign 
alien  enemy  during  war  to  retain 
his  interest  in  land  in  the  opponent 
country.  (See  an  illustrating  instance 
in  Sulton  v.  Button,  1  Russ.  &  My. 
Rep.  663.)  In  these  cases,  the  treaty 
between  the  two  contracting  states 
either  alters,  or  expressly  declares  the 
law  of  nations,  and  binds  each.  But 
still  questions  upon  the  general  law 
of  nations  will  frequently  arise,  and 
it  will  then  become  necessary  to  recur 
to  the  other  evidence  of  what  is  the 
law  of  nations,  viz.  the  previous  or- 
dinary and  general  or  particular 
practice,  or  the  opinion  of  the  authors 
before  alluded  to. 

In  the  latter  pait  of  the  lost,  and 
in  the  present  century,  a  great  acces- 
sion of  learning,  information,  and 
authority  upon  the  law  of  nations  has 
been  afforded  by  the  valuable  deci- 
sions of  Sir  W.  Scott  (afterwards 
Lord  Stowell),  and  of  Sir  J,  Nieholl 
in  the  Court  of  Admiralty  and  Prize 
Court,  and  by  several  decisions  in 
our  Courts  of  Law  and  Equity.  The 
known  learning  and  scrupulous  jus- 
tice evinced  in  those  decisions,  have 
commanded  the  respect,  the  admira- 
tion and  adoption,  of  all  the  Euro- 
pean states,  and  of  that  modem, 
enlightened,  and  energetic  nation, 
America.  To  these  may  be  added, 
Chalmer's  Collection  of  Opinions, 
which  contain  great  learning  upon 
many  subjects  of  the  public  affairs 
of  nations.  These  have  been  fully 
published  since  Vattel  wrote;  and  the 
editor  has  attempted  to  improve  this 
edition*  by  occasionally  reicrrmsr  in 
the  notes  to  the  reports  and  work 
alluded  to.  The  editor  has  also  in 
his  Treatise  on  Commercial  Law,  and 
in  a  Summary  of  the  Law  of  Nations, 
endeavoured  to  take  a  modern  and 
more  extended  view  of  some  of  those 
branches  of  the  law  of  nations,  prin- 
cipally as  it  affects  foreign  commerce, 
and  of  the  decisions  and  works 
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the  Rights  which  result  from  those  obligations.  For,  the 
right  being  nothing  more  than  the  power  of  dohg  wh.st  is 
morally  possible,  that  is  to  say,  whatsis jproper  and  o>n- 


Violation 
of  Law  of 
Nations 
when  a 
ground  of 


No  per- 
manent M 
general 
court. 


subsequent  to  the  publication  of 
Vattel. 

If  the  perfect  general  rigfits  or  law 
of  nations  be  violated,  then  it  appears 
to  be  conceded,  that  such  violation 
may  be  the  actual  and  avowed  ground 
of  a  just  war;  and  it  is  even  laid 
down  that  it  is  the  duty  of  every 
nation  to  chastise  the  nation  guilty 
of  the  aggression.  (Vattel,  post, 
Book  I.  chap.  xxm.  $  283,  p.  126; 
Book  II.  chap.  u.  $  24,  p.  144; 
§65,66,  67,  p.  160,161. 

Unhappily,  especially  in  modern 
times,  we  have  found  that  the  law  of 
nations  has  sometimes  been  set  »at 
naught  by  over-powerful  states,  ad- 
hering (to  use  the  words  of  an  English 
monarch)  rather  to  Cannon  Law  than 
stopping  to  in  quirt  whellur  the  law 
of  nature  and  of  justice  had  not 
become,  and  been  declared  m  that 
instance,  part  of  the  law  of  nations. 
It  may  therefore  be  asked,  of  what 
utility  is  the  law  of  nations,  since  it 
is  of  such  imperfect  and  inefficient 
obligation ?  The  answer  is,  that  all 
nations,  although  for  a  time  astounded 
and  surprised  by  the  unexpected 
aggression  of  an  oppressive  and  am- 
bitious conqueror,  will  yet  ultimately 
feel,  and  endeavour  to  give  effect  to, 
tbe  true  law  of  nations,  least,  by  suf- 
fering its  continued  violations,  they 
may  individually  be  sacrificed;  and 
consequently,  as  in  the  instance  al- 
luded to,  they  will  ultimately  coalesce 
and  associate  in  one  common  cause, 
to  humiliate  and  overcome  the  proud 
invader  of  all  just  rights  and  prin- 
ciples. It  is  therefore  of  the  highest 
importance  to  collect  all  theprinciples 
and  rules,  which,  in  cases  of  doubt, 
must  ever  be  consulted,  at  least  by 
statesmen,  in  endeavouring  to  settle 
differences  between  differing  states; 
and  no  authority  stands  higher  in 
this  respect  than  Vattel. 

There  is  no  permanent  and  general 
international  court,  and  it  will  be 
found,  that  in  general  the  sovereign, 
or  government  of  each  state,  who  has 
the  power  of  declaring  war  and 
peace,  has  also,  as  an  incident,  the 


sole  power  of  deciding  upon  questions 
of  booty,  capture,  prize,  ana  hostile 
seizure,  t Cough  sometimes  that  power 
is  delegated,  as  in  Great  Britain,  as 
respects  maritime  seizures,  by  com- 
mission to  the  judge  of  the  Admiralty 
Court,  with  an  appeal  from  his  deci- 
sion to  the  Privy  Council.  In  these 
cases  no  other  municipal  court  hns 
cognizance  in  case  of  any  hostile 
seizure.  Elphinston  v.  J-Scdreec/nmtt, 
Knapp's  Rep.  316  to  361 ;  and  nM 
v.  Reardon,  2  Itu^s.  Itep.  60B,  and 
further,  post,  p.  392.  So  there  is  no 
general  international  court  in  which 
a  treaty  can  be  directly  enforced, 
although,  collaterally,  its  meaning 
may  be  discussed  in  a  municipal 
court;  therefore,  no  bill  to  on  to  ire  u 
treaty  can  be  sustained  in  equity. 
Nabob  of  Carnatic  v,  East  India 
Company,  2  Ves.jun.  56;  and  Hill  v. 
Reardon,  2  Sim.fe  Stu.  437;  2  HUM. 
Rep.  608. 

Sometimes,  however,  especially  in 
modern  times,  treaties,  confirmed  by 
temporary  statutes  in  each  country, 
appoint  a  temporary  international 
court,  with  limited  powers  to  decide 
upon  certain  claims,  and  to  be  satis- 
fied out  of  an  appointed  public  fund. 
Thus,  in  the  treaty  of  peace  between 
Great  Britain  and  France,  and  by 
the  59  G.  3,  c.  31,  certain  commis- 
sioners were  appointed  to  carry  into 
effect  the  conventions  tor  liquidating 
the  claims  of  British  subjects  on  the 
French  government,  with  an  appeal 
to  the  Privy  Council-  In  these  cases 
the  appointed  jurisdiction  is  exclu- 
sive, and  no  other  municipal  court 
has  any  power  as  regards  the  adjust- 
ment  of  the  claims  between  the  two 
subjects  of  each  country ;— though,  as 
between  private  individuals,  if  any 
claimant  stand  in  the  situation  of  an 
agent  or  trustee,  then,  in  a  court  of 
equity,  he  may  be  compelled  to  act 
as  a  trustee  of  the  sum  awarded  to 
him.  Hill  v.  lieardon,  Jac.  Itcp. 
84;  2  ttuss.  Rep.  008  to  G33,  over, 
ruling  the  Vice-Chancellor's  decision 
in  2  Sttn.  &  Stu.  437.— C.  • 
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_  ____  ^  „  >— it  is  evident  that  right  is  derived  from 
duty,  or  passive  obligation, — the  obligation  we  lie  under  to 
act  in  such  or  such  manner.  It  is  therefore  necessary  that  r 
a  Nation  should  acquire  a  knowledge  of  the  obligations 
incumbent  on  her,  in  order  that  she  may  not  only  avoid  all 
vjpktkuM^fher^v  ty*  but  also  be  able  djgtingt]^  toascertain 
her  righte*  or  what  she  may  lawfully  require  froSTTJther 
nations. 

Nations  being  composed  of  men  naturally  free  and  inde*  §  4.  in 
pendent,  and  who,  before  the  establishment  of  civil  socie-  ***  ^ 
ties,  lived  together  in  the  state  of  nature,— Nations,  or  ^twTare' 
sovereign  states,  are  to  be  considered  as  so  many  free  per-  be  consi- 
sons  living  together  in  the  state  of  nature.  dered- 

It  is  a  settled  point  with  writers  on  the  natural  law,  that 
all  men  inherit  from  nature  a  perfect  liberty  and  indepen- 
dence, of  which  they  cannot  be  deprived  without  their  own 
consent.  In  a  State,  the  individual  citizens  do  not  enjoy 
them  fully  and  absolutely,  because  they  have  made  a,  partial 
surrender  of  them  to  the  sovereign.  But  the  body  of  the 
nation,  the  State,  remains  absolutely  free  avd  independent 
with  respect  to  all  other  men,  and  all  other  Nations,  as  long 
as  it  has  not  voluntarily  submitted  to  them. 

As  men  are  subject  to  the  laws  of  nature,— and  as  their  §5.  To 
union  in  civil  society  cannot  have  exempted  them  from  the  wl?t1I~~~ 
obligation  to  observe  those  laws,  since  by  that  union  they  "ubje" 
do  not  cease  to  be  men, — the  entire  nation,  whose  common 
will  is  but  the  result  of  the  united  wills  of  the  citizens, 
remains  subject  to  the  laws  of  nature,  and  is  bound  to 
respect  them  in  all  her  proceedings.    And  since  right 
arises  from  obligation,  as  we  have  just  observed  ($  3),  the 
nation  possesses  also  the  same  rights  which  nature  has  con- 
ferred upon  men  in  order  to  enable  them  to  perform  their 
duties. 

We  must  therefore  apply  to  nations  the  rules  of  the  law  §  6.  in 
of  nature,  in  order  to  discover  what  their  obligations  are,  what  *e 
and  what  their  rights :  consequently,  the  law  of  Nations  is  t?Jns°origl- 
originally  no  other  than  the  law  of  Nature  applied  to  naliy  con- 
Nations.    But  as  the  application  of  a  rule  cannot  be  just  "*'**• 
and  reasonable  unless  it  be  made  in  a  manner  suitable  to 
the  subject,  we  are  not  to  imagine  that  the  law  of  nations  is 
precisely  and  in  every  case  the  same  as  the  law  of  nature, 
with  the  difference  only  of  the  subjects  to  which  it  is  ap- 
plied, so  as  to  allow  of  our  substituting  nations  for  indi- 
viduals.    A  state  or  civil  society  is  a  subject  very  different 
from  an  individual  of  the  human  race ;  from  which  circum- 
stance, pursuant  to  the  law  of  nature  itself,  there  result,  in 
many  cases,  very  different  obligations  and  rights ;  since  the 
same  general  rule,  applied  to  two  subjects,  cannot  produce 
exactly  the  same  decisions,  when  the  subjects  are  different; 
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and  a  particular  rule  which  is  perfectly  just  with  respect  to 
one  subject,  is  not  applicable  to  another  subject  of  a  quite 
different  nature.  There  are  many  cases,  therefore,  in  which 
the  law  of  Nature  does  not  decide  between  state  and  state 
in  the  same  manner  as  it  would  between  man  and  man.  We 
must  therefore  know  how  to  accommodate  the  application 
of  it  to  different  subjects ;  and  it  is  the  art  of  thus  applying 
it  with  a  precision  founded  on  right  reason,  that  renders  the 
law  of  Nations  a  distinct  science  (@). 


(2}  M.  de  Vattel  then  proceeds  to 
state  the  different  heads  of  inter- 
national law,  which  has  been  vari- 
ously subdivided  by  other  writers. 
The  clearest  division  is  under  two 
principal  heads— J?urxt9  the  natural 
law  of  nations  j  and  secondly,  thepo- 
sitive.  The  former  is  tbat  of  God 
and  our  conscience,  and  consequently 
immutable)  and  ought  to  be  the  basis 
of  the  positive  Id  ws  of  nations.  The 
positive  is  threefoW ;  Ftaf ,  the  uni- 
versal voluntary  law  or  uniform  prac- 
tice of  nations  in  general ;  secondly, 
the  cuxtomary  law ;  and  thirdly,  the 
conventional  law  or  treaties.  (See 
1  Chitty'a  Commercial  Law.  25  to 
470-C. 

The  following  note  of  a  former 
editor  is  deservedly  retained. 

The  study  of  the  science  of  the 
law  of  nations  presupposes  an  ac- 
quaintance with  the  ordinary  law  of 
nature,  of  which  human  individuals 
are  the  objects.  Nevertheless,  for 
the  sake  of  those  who  have  not  syste- 
matically studied  that  law,  it  will  not 
be  amiss  to  give  in  this  place  a  ge- 
neral idea  of  it,  The  natural  law  is 
die  science  of  the  lam  of  nature,  of 
those  laws  which  nature  imposes  on 
mankind,  or  to  which  they  are  sub- 
ject by  the  very  circumstance  of  their 
being  men;  a  science,  whose  first 
principle  w  this  axiom  of  incontes- 
table truth—"  Hie  great  end  of  every 
being  endowed  with  intellect  and 
sentiment,  is  happiness."  It  is  by 
the  desire  alone  of  that  happiness, 
that  we  can  bind  a  creature  pos- 
sessed of  the  faculty  of  thought,  and 
form  the  ties  of  that  obligation  which 
shall  make  him  submit  to  any  rule. 
Now,  by  studying  the  nature  of  things, 
and  that  of  man  in  particular,  we 
may  thence  deduce  the  rules  which 
man  must  follow  in  order  to  attain 


his  great  end,— to  obtain  the  most 
perfect  happiness  of  which  he  is  sus- 
ceptible. We  call  those  rules  the 
natural  laws,  or  the  laws  of  nature. 
They  are  certain,  they  are  sacred, 
and  obligatory  on  every  man  pos- 
sessed of  reason,  independently  of 
every  other  consideration  than  that 
of  his  nature,  and  even  though  we 
should  suppose  him  totally  ignorant 
of  the  existence  of  a  God.  But  the 
sublime  consideration  of  an  ctcrnuJ, 
necessary,  infinite  Being,  the  author 
of  the  universe,  adds  tlio  most  lively 
energy  to  the  law  of  nature,  and  car- 
ries it  to  the  highest  degree  of  per- 
fection. That  necessary  Being  ne- 
cessarily unites  in  himself  all  perfec- 
tion :  he  is  therefore  superlatively 
good,  and  displays  his  goodness  by 
forming  creatures  susceptible  of  hap- 
piness. It  is  then  his  wish  that  his 
creatures  should  be  as  happy  as  is 
consistent  with  their  nature:  conse- 
quently, it  is  his  will  that  they  should, 
in  their  whole  conduct,  follow  the 
rules  which  that  same  nature  lays 
down  for  them,  as  the  most  certain 
road  to  happiness.  Thus  the  will  of 
the  Creator  perfectly  coincides  with 
the  simple  indications  of  nature; 
and  those  two  sources  producing  the 
same  law,  unite  in  forming  the  same 
obligation.  The  whole  reverts  to  the 


pmess.  It  was  to  conduct  him  to 
that  great  end  that  the  laws  of  nature 
were  ordained :  it  is  from  the  desire 
of  happiness  that  his  oblivion  to 
observe  those  laws  arises.  There  is, 
therefore,  no  man,— whatever  may 
be  his  ideas  respecting  the  origin  of 
the  universe,— even  if  he  had  the 
misfortune  to  be  an  atheist— who  is 


Thy  are  necessary  to  the  general 
happiness  of  mankind;  and  whoever 
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We  call  that  the  Necessary  law  of  Nations  which  con-  PRELIMI- 
sists  in  the  application  of  the  law  of  nature  to  Nations.    It    yAR1ES- 
is  Necessary  because  nations  are  absolutely  bound  to  ob-  §  7.  Define 
serve  it.    This  law  contains  the  precepts  prescribed  by  the  Jj°™^?e 
law  of  nature  to  States,  on  whom  that  law  is  not  less  obliga-  jaw  Of  na. 
tory  than  on  individuals,  since  states  are  composed  of  men,  tions. 
their  resolutions  ar£  taken  by  men,  and  the  law  of  nature  is 
binding  on  all  men,  under  whatever  relation  they  act.  This 
is  the  law  which  Grolius,  and  those  who  follow  him,  call 
the  Internal  law  of  Nations,  on  account  of  its  being  obliga- 
tory on  nations  in  point  of  conscience  (3).    Several  writers 
term  it  the  Natural  law  of  Nations. 

Since  therefore  the  necessary  law  of  nations  consists  in  §  &  it  » 
the  application  of  the  law  of  nature  to  states,— which  law  is  irainutj*ic. 
immutable,  as  being  founded  on  the  nature  of  things,  and 
particularly  on  the  nature  of  man, — it  follows,  that  the  Neces- 
sary law  of  nations  is  immutable. 

Whence,  as  this  law  is  immutable,  and  the  obligations  §  9.  Nations 
that  arise  from  it  necessary  and  indispensable,  nations  can can  ™ake 
neither  make  any  changes  in  it  by  their  ^conventions,  dis-  {££  JJT 
pense  with  it  in  their  own  conduct,  nor  reciprocally  release  dispense 
each  other  from  the  observance  of  it.  T*\^* 

This  is  the  principle  by  which  we  may  distinguish  lawful  ^8^Bfi 
conventions  or  treaties  from  those  that  are  not  lawful,  and  it 
innocent  and  rational  customs  from  those  that  are  unjust  or 
censurable. 

There  are  things,  just  in  themselves,  and  allowed  by  the 
necessary  law  of  nations,  on  which  states  may  mutually 
agree  with  each  other,  and  which  they  may  consecrate  and 
enforce  by  their  manners  and  customs.  There  are  others  [  lis  ] 
of  an  indifferent  nature,  respecting  which,  it  rests  at  the 
option  of  nations  to  make  in  their  treaties  whatever  agree- 
ments they  please,  or  to  introduce  whatever  custom  or 
practice  they  think  proper.  But  every  treaty,  every  custom, 
which  contravenes  the  injunctions  or  prohibitions  of  the 

should  reject  them,  whoever  should  vantage  of  all  its  members ;  and  the 
openly  despise  them,  would  by  such  means  of  attaining  that  end  consti- 
conduct  alone  declare  himself  an  tute  the  rules  that  each  individual  is 
enemy  to  the  human  race,  aud  deserve  bound  to  observe  in  his  whole  con- 
to  be  treated  as  such.  Now,  one  of  duct.  Such  are  the  natural  laws  of 
the  first  truths  which  the  study  of  human  society.  Having  thus  given 
man  reveals  to  us,  and  which  is  a  a  general  idea  of  them,  which  is 
necessary  consequence  of  his  nature,  sufficient  for  any  intelligent  reader, 
is,  that  in  a  state  of  lonely  separation  and  is  developed  at  large  in  several 
from  the  rest  of  his  species,  he  can-  valuable  works,  let  us  return  to  the 
not  attain  his  great  end— happiness :  particular  object  of  this  treatise.— 
and  the  reason  is,  that  he  was  in-  Note  ed.  A.  D.  1797. 
tended  to  live  in  society  with  his  (3)  See  this  position  illustrated, 
fellow-creatures.  Nature,  herself,  Mackintosh,  Dis.  7 ;  1  Chitty's  Corn- 
therefore,  has  established  that  society,  mercial  Law,  28,  and  n.  (4),  post, 
whose  great  end  is  the  common  ad-  lx.— C. 
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Necessary  law  of  nations,  is  unlawful.  It  will  appear,  how- 
.  ever,  in  the  sequel,  that  it  is  only  by  the  Internal  law,  by 
the  law  of  Conscience,  such  conventions  or  treaties  are 
always  condemned  as  unlawful,  and  that,  for  reasons  which 
shall  be  given  in  their  proper  place,  they  are  nevertheless 
often  valid  by  the  external  law.  Nations  being  free  and 
independent,  though  the  conduct  of  one  of  them  be  illegal 
and  condemnable  by  the  laws  of  conscience,  the  others  are 
bound  to  acquiesce  in  it,  when  it  does  not  infringe  upon 
their  perfect  rights.  The  liberty  of  that  nation  would  not 
remain  entire,  if  the  others  were  to  arrogate  to  themselves 
the  right  of  inspecting  and  regulating  her  actions ;  an 
assumption  on  their  part,  that  would  be  contrary  to  the  law 
of  nature,  which  declares  every  nation  free  and  independent 
of  all  the  others. 

§  10.  So-       Man  is  so  formed  by  nature,  that  he  cannot  supply  all 
j?ety  e*t8b"  his  own  wants,  but  necessarily  stands  in  need  of  the  inter- 
nature  y     course  and  assistance  of  his  fellow-creatures,  whether  for  his 
between  ail  immediate  preservation,  or  for  the  sake  of  perfecting  his 
mankind.    nature,  and  enjoying  such  a  life  as  is  suitable  to  a  rational 
being.     This  is  sufficiently  proved  by  experience.    We 
have  instances  of  persons,  who,  having  grown  up  to  man- 
hood among  the  bears  of  the  forest,  enjoyed  not  the  use  of 
speech  or  of  reason,  but  were,  like  the  brute  beasts,  pos- 
sessed only  of  sensitive  facilities.    We  see  moreover  that 
nature  has  refused  to  bestow  on  men  the  same  strength  and 
natural  weapons  of  defence  with  which  she  has  furnished 
other^animals— having,  in  lieu  of  those  advantages,  endowed 
mankind  with  the  faculties  of  speech  and  reason,  or  at  least 
a  capability  of  acquiring  them  by  an  intercourse  with  their 
fellow-creatures.     Speech  enables  them  to  communicate 
with  each  other,  to  give  each  other  mutual  assistance,  to 
perfect  their  reason  and  knowledge ;  and  having  thus  become 
intelligent,  they  find  a  thousand  methods  of  preserving 
themselves,  and  supplying  their^  wants.    Each  individual, 
Moreover,  is  intimately  Conscious  that  he  can  neither  live 
happily  nor  improve  his  nature  without  the  intercourse  and 
r    ix    ]  assistance  of  others.    Since,  therefore,  nature  has  thus 
J  formed  mankind,  it  is  a  convincing  proof  of  her  intention 
that  they  should  communicate  with,  and  mutually  aid  and 
assist  each  other. 

Hence  is  deduced  the  establishment  of  natural  society 
among  men.  The  general  law  of  that  society  is,  that  each 
tndmdwl  should  do  for  the  others  every  thing  which  their 
necessities  require,  and  which  he  can  perform  without  neg- 
lecting the  duty  that  he  owes  to  himself  (ty ;  a  law  which  all 
men  must  observe  in  order  to  live  in  a  manner  consonant 

(4)  Ante,  Ivii.  n.  (2),  posflx.  n.  (4). 
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to  their  nature,  and  conformable  to  the  views  of  their  com- 
mon  creator, — a  law  which  our  own  safety,  our  happiness, 
our  dearest  interests,  ought  to  render  sacred  to  every  one 
of  us*  Such  is  the  general  obligation  that  binds  us  to  the 
observance  of  our  duties:  let  us  fulfil  them  with  care, 
if  we  would  wisely  endeavour  to  promote  our  own  advan- 
tage (5). 

It  is  easy  to  conceive  what  exalted  felicity  the  world 
would  enjoy,  were  all  men  willing  to  observe  the  rule  that 
we  have  just  laid  down.  On  the  contrary,  if  each  man 
wholly  and  immediately  directs  all  his  thoughts  to  his  own 
interest9  if  he  does  nothing  for  the  sake  of  other  men,  the 
whole  human  race  together  will  be  immersed  in  the  deepest 
wretchedness.  Let  us  therefore  endeavour  to  promote  the 
general  happiness  of  mankind :  all  mankind,  in  return,  will 
endeavour  to  promote  ours,  and  thus  we  shall  establish  our 
felicity  on  the  most  solid  foundations. 

The  universal  society  of  the  human  race  being  an  institu-  §  u.  And 
tion  of  nature  herself,  that  is  to  say,  a  necessary  consequence  betwa 
of  the  nature  of  man, — all  men,  in  whatever  stations  they  nations' 
are  placed,  are  bound  to  cultivate  it,  and  to  discharge  its 
duties.    They  cannot  liberate  themselves  from  the  obliga- 
tion by  any  convention,  by  any  private  association.    When, 


(5)  See  the  same  position,  post,  § 
13,  and  post,  chap.  ii.  §  2  and  88. 
The  natural,  or  primary  law,  is  that 
of  God  and  our  conscience,  the  law 
which  injoins  us  to  do  good  to  our 
neighbour,  whether  in  literal  strict- 
ness he  may  have  a  perfect  right  to 
demand  such  treatment  from  us  or 
not.  This  is  a  law  that  ought  to  be 
as  strong  in  obligation  as  the  most 
distinct  and  positive  rule,  though  it 
may  not  always  be  capable  of  the 
same  precise  definition,  nor  conse- 
quently may  allow  the  same  remedies 
to  enforce  its  observance.  As  an 
individual  is  bound  by  the  law  of 
nature  to  deal  honourably  aqd  truly 
with  other  individuals,  whether  the 
precise  acts  required  of  him  be  or  be 
not  such  as  their  own  municipal 
law  will  enforce ;  just  so  a  state,  in  its 
relations  with  other  states,  is  bound 
to  conduct  herself  in  the  spirit  of 
justice,  benevolence,  and  good  faith, 
even  though  there  be  no  positive 
rules  of  international  law,  by  the 
letter  of  which  she  may  be  actually 
tied  down.  The  same  rules  of  mo- 
rality which  hold  together  men  in 
families,  and  which  form  families 


into  a  commonwealth,  also  link  to- 
gether several  commonwealths  as 
members  of  the  great  society  of  man- 
kind. Commonwealths,  as  well  as 
private  men,  are  liable  to  injury,  and 
capable  of  benefit  from  each  other; 
it  is  therefore  their  duty  to  reverence, 
to  practise,  and  to  enforce,  those 
rules  of  justice  which  control  and 
restrain  injury,  which  regulate  and 
augment  benefit,  which  preserve  civi- 
lized states  in  a  tolerable  condition  of 
security  from  wrong,  and  which,  if 
they  could  be  generally  obeyed, 
would  establish,  and  permanently 
maintain,  the  well  being  of  the  uni- 
versal commonwealth  of  the  human 
race.  (See  Observations  in  1  Chitty's 
Commercial  Law,  28;  Mackintosh, 
Disc.  7;  Peake's  Rep.  116;  2  Hen. 
Bla.  259;  and  see  ante,  $  7;  and  see 
extract  from  Mr.  Pitt's  celebrated 
speech  on  concluding  the  commercial 
treaty  between  Great  Britain  and 
France  in  A.  D.  1786,  and  in  which 
he  powerfully  refuted  the  doctrine  of 
national  and  hereditary  antipathy 
between  England  and  Trance,  post, 
book  ii,  chap.  h.  §  21,  p.  144,— C. 
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therefore,  they  unite  in  civil  society  for  the  purpose  of 
r..  forming  a  separate  state  or  nation,  they  may  indeed  enter 
into  particular  engagements-  towards  those  with  whom  they 
associate  themselves  ;  but  they  remain  still  bound  to  the 
performance  of  their  duties  towards  the  rest  of  mankind.  All 
the  difference  consists  in  this,  that  having  agreed  to  act  in 
common,  and  having  resigned  their  rights  and  submitted 
their  will  to  the  body  of  the  society,  in  every  thing  that 
concerns  their  common  welfare,  it  thenceforward  belongs  to 
that  body,  that  state,  and  its  rulers,  to  fulfil  the  duties  of 
[  1x5  ]  humanity  towards  strangers,  in  every  thing  that  no  longer 
depends  on  the  liberty  of  individuals;  and  it  is  the  state 
more  particularly  that  is  to  perform  those  duties  towards 
other  states.  We  have  already  seen,  (§  5),  that  men 
united  in  society  remain  subject  to  the  obligations  imposed 
upon  them  by  human  nature.  That  society,  considered  as 
a  moral  person,  since  possessed  of  an  understanding,  voli- 
tion, ana  strength  peculiar  to  itself,  is  therefore  obliged  to 
live  on  the  same  terms  with  other  societies  or  states,  as  in- 
dividual manwasfobliged9  before  those  establishments,  to  live 
with  other  men,  that  is  to  say,  according  to  the  laws  of  the 
natural  society  established  among  the  human  race,  with  the 
difference  only  of  such  exceptions  as  may  arise  from  the 
different  nature  of  the  subjects. 

§  12.  The       Since  the  object  of  the  natural  society  established  be- 

object  of     tween  all  mankind  is  —  that  they  should  lend  each  other  mutual 

etjfof  na-   awktaMCi  in  order  to  attain  perfection  themselves,  and  to 

tiona.         render  their  condition  as  perfect  as  possible,  —  and  since  na- 

tions, considered  as  so  many  free  persons  living  together 

in  a  state  of  nature,  are  bound  to  cultivate  human  society 

with  each  other,—  the  object  of  the  great  society  established 

by  nature  between  all  nations  is  also  the  interchange  of 

mutual  assistance  for  their  own  improvement  and  that  of 

their  condition* 

§  is.  First      The  first  general  law  that  we  discover  in  the  very  object 
Crtn^to  of  &e  society  ?f  nations,  is  that  ecph 
benefitother  6o^nd_Jp  contribute 

nations, 


_ 

judice  itself.  .  ^"^  the  duties  that  ^  •geuowe^^raelveB  being  unques- 

'  tionabyb^aramount  tothose  we  owTTS^gtB&s^—  a  laation 

owes  herselTTn  tne  first  instance,  and  in  preference  to  all 

other  nations,  to  do  every  thing  she  can  to  promote  her  own 

*  Xenophon  points  out  the  true  friendship,  why  should  we  in  any 

reason  of  this  first  of  all  duties,  and  emergency  think  of  sparing  him  ?" 

establishes  its  necessity,  in  the  follow-  Note  edit.  A.D.  1797.    See  modern 

ing  words.    «  If  we  see  a  man  who  authorities  in  support  of  thatposition, 

is  uniformly  eager  to  pursue  his  own  ante,  Iv.  n.  (1),  Ix.  n.  (5)  ;  Book 

private  advantage,  without  regard  to  ii.  chap.  ii.  §  21,  p.  1  44,  pas**-  C. 
the  rules  of  honour  or  the  duties  of  * 


OF    THE   LAW   OF   NATIONS.  Ixi 

happiness  and  perfection.  (I  say,  every  thing  she  can,  not  PRELIMI- 
only  in  a  physical  but  in  a  moral  sense,  —  that  is,  every  thing  NARIBS* 
that  she  can  do  lawfully,  and  consistently  with  justice  and  §  14.  Es- 
honour).  When,  therefore,  she  cann.ot  contribute  to  the  Pla5*tionb 
welfare  of  another  nation  without  doing  an  essential  injury  aeration." 
to  herself,  her  obligation  ceases  on  that  particular  occasion,  r  jxy  "  i 
and  she  is  considered  as  lying  under  a  disability  to  perform  L  J 

the  office  in  question  (6). 

Nations  being  free  and  independent  of  each  other,  in  the  §  is.  The 
same  manner  as  men  are  naturally  free  and  independent,  the  *£^\*^ 
second  general  law  of  their  society  \$.  that  each  nation  should  ia  [£e  libcr- 
^e£^^  which  she  ty  and  in- 

The  naturafsocieFy  of  nations*  (Sin- 


not  T  suBSSfTunless  the  natural  rights  of  each  be  duly  re- 
spected. No  nation  is  willing  to  renounce  her  liberty  ;  she 
will  rather  break  off  all  commerce  with  those  states  that 
should  attempt  to  infringe  upon  it. 

As  a  consequence  of  that  liberty  and  independence,  it§  16.  Effect 
exclusively  belongs  to  each  nation  to  form  her  own  judg-of  lliatK" 
ment  of  what  her  conscience  prescribes  to^  her,—  of  what  she  erty' 
can  or  cannot  do,  —  of  what  it  is  proper  or  improper  for  her 
to  do  :  and  of  course  it  rests  solely  with  her  to  examine  and 
determine  wheiher  she  can  perform  any  office  for  another 
nation  without  neglecting  the  duty  which  she  owes  to  herself. 
In  all  cases,  therefore,  in,  which  a  nation  has  the  right  of 
judging  what  her  duty  requires^  no  other  nation  can  compel 
her  to  act  in  such  or  such  particular  manner:  for  any  attempt 
at  such  compulsion  would  be  an  infringement  on  die  liberty 
of  nations.  We  have  no  right  to  use  constraint  against  a 
free  person  except  in  those  cases  where  such  person  is 
bound  to  perform  some  particular  thing  for  us,  and  for  some 
particular  reason  which  does  not  depend  on  his  judgment,  — 
in  those  cases,  in  short,  where  we  have  a  perfect  right 
against  him. 

In  order  perfectly  to  understand  this,  it  is  necessary  to  §  17.  Dfo- 
observe,  that  the  obligation,  and  the  right  which  corresponds  ^nctio^e" 
to  or  is  derived  from  it,  are  distinguished  into  external  and  ^f^d  ^ 
internal.    The  obligation  is  internal,  as  S^indsihe  con-  temai,  per- 
Science,  and  is  deduced  from  the  rules  Ta^rnirTlluiy  :  it  is  **$£?  S? 
exfernTti,  as  it  is  considered  relatively  to  other  men,  and  pro-  ^OM  La 
duces  some  right  between  them.    The  internal  obligation  is  rights. 
always  the  same  in  its  nature,  though  it  varies  in  degree  ; 
but  the  external  obligation  is  divided  into  perfect  and  imper- 
fect ;  and  the  right  that  results  from  it  is  also  perfect  or  im- 

(6)  Puffendorf,  B.  iii.  c*  3,  3.  6,    to  any  other  goods,  except  such  as 
p.  29,  writes  clearly  and  decidedly    are  absolutely  necessary  for  the  sup- 
on  this  important  subject;  he  ob-  ,  port  of  their  life  to  whom  they  are 
serves  "The  law  of  humanity  does    thus  conveyed."—  -C. 
not  seem  tooblige  us  to  grant  passage 
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-  perfect.    Tlie^^figs^yg^  is  that  which  is  accompanied  by 
right  of  coaggaSS^^ 


- 
[  Ixiii  ]  fertfr^rjghtof  comgu^nl^  The  perfect  o 

that  which  give^to~ffie  opposite  party  the  right 
sion;  the  imperfect  gives  him  only  a  righ^/o  <tf£. 

It  is  now  easy  to  conceive  why  the  right  is  always  imper- 
fect, when  the  correspondent  obligation  depends  on  the 
judgment  of  the  party  in  whose  breast  it  exists  ;  for  if,  in 
such  a  case,  we  had  a  right  to  compel  him,  he  would  no 
longer  enjoy  the  freedom  of  determination  respecting  the 
conduct  he  is  to  pursue  in  order  to  obey  the  dictates  of  his 
own  conscience.  Our  obligation  is  always  imperfect  with 
respect  to  other  people,  while  we  possess  the  liberty  of 
judging  how  we  are  to  act:  and  we  retain  that  liberty  on 
all  occasions  where  we  ought  to  be  free. 

§18.  Equa-     Since  men  are  naturally  equal,  and  a  perfect  equality 
f  Na" 


prevails  in  their  rights  and  obligations,  as  equally  proceed- 
ing from  nature  —  Nations  composed  of  men,  and  considered 
as  so  many  free  pejsons  living  together  in  the  state  of  na- 
ture, are  naturally  equal,  and  inherit  from  nature  the  same 
obligations  and  rights.  Power  or  weakness  does  not  in  this 
respect  produce  any  difference.  A  dwarf  is  as  much  a 
man  as  a  giant  ;  a  small  republic  is  no  less  a  sovereign  state 
than  the  most  powerful  kingdom. 

§  19.  Effect     By  a  necessary  conseqeence  of  that  equality,  whatever  is 
Mrtfa.      kwful  for  one  nation*  is  equally  lawful  for  any  other  ;  and 
whatever  is  unjustifiable  in  the  one,  is  equally  so  in  the 
other. 

§  20.  Each  A  nation  then  is  mistress  of  her  own  actions  so  long  as 
riMM  of  tbey  do  not  affect  tbe  proper  and  perfect  rights  of  any  other 
her  own  ac-  nation—  so  long  as  she  is  only  internally  bound,  and  docs  not 
turns  when  lie  under  any  externalmA  perfect  obligation.  If  she  makes 

fffect  A"  an  ffl  use  of  h?p  liberty»  she  is  grity  <*  a  breach  of  duty  ; 
perfect  tot  other  nations  are  bound  to  acquiesce  in  her  conduct, 
rights  of  since  they  have  no  right  to  dictate  to  her. 
§1li?Foun-  Since  natione  are/r*<?,  independent,  and  equal—  and  since 
datio'n  of  each  possesses  the  right  of  judging,  according  to  the  dic- 
the  voiun-  tates  of  her  conscience,  what  conduct  she  is  to  pursue  in 

£3£T      order  to  fulfil  her  duties5  the  effect  of  the  *hole  is>  to 
produce,  at  least  externally  and  in  the  eyes  of  mankind, 

a^perfect  equality  of  rights  between  nations,  in  the  admi- 

nistration of  their  affairs  and  the  pursuit  of  their  pretensions, 

without  regard  to  the  intrinsic  justice  of  their  conduct,  of 

which  others  have  no  right  to  form  a  definitive  judgment  ; 

so  that  whatever  may  be  done  by  any  one  nation,  may  be 

[  bdv  ]  done  by  any  other  ;  and  they  ought,  in  human  society,  to  be 

considered  as  possessing  equal  rights, 

Each  nation  in  fact  maintains  that  she  has  justice  on  her 
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side  in  every  dispute  that  happens  to  arise  ;  and  it  does  not  PRELIMI 
belong  to  either  of  the  parties  interested,  or  to  other  na-   ..NABIE9 
tions,  to  pronounce  a  judgment  on  the  contested  question. 
The  party  who  is  in  the  wrong  is  guilty  of  a  crime  against 
her  own  conscience;  but  as  there  exists  a  possibility  that  she 
may  perhaps  havg  justice  on  her  side,  we  caanot  accuse  her 
of  violating  the  laws  of  society. 

It  is  therefore  necessary,  on  many  occasions,  that  nations 
should  suffer  certain  things  to  be  done,  though  in  their  own 
nature  unjust  and  condemnable;  because  they  cannot  op- 
pose them  by  open  force,  without  violating  the  liberty  of 
some  particular  state,  and  destroying  the  foundations  of 
their  natural  society.  And  since  they  are  bound  to  culti- 
vate that  society,,  it  is  of  course  presumed  that  all  nations 
have  consented  to  the  principle  we  have  just  established. 
The  rules  that  are  deduced  from  it,  constitute  what  Mon- 
sieur Wolf  calls  "  the  voluntary  law  of  nations;99  and  there 
is  no  reason  why  we  should  not  use  the  same  term,  although 
we  thought  it  necessary  to  deviate  from  that  great  man  in 
our  manner  of  establishing  the  foundation  of  that  law  (7). 


(7)  The  natural  primary  or  inter- 
nal law  of  nations  which  is  thus 
binding  in  conscience,  and  immu- 
table, it  must  be  admitted,  is  mere 
theory,  until  it  has  been  assented  to 
by  a  state  as  binding  on  her:  but,  be- 
sides that  law  of  conscience,  which, 
until  so  assented  to,  is  imperfect,  there 
is  what  is  termed  the  positive  or  se- 
condary law  of  nations,  and  which  is 
threefold;  first,  the  universal  volun- 
tary law,  or  those  rules  which  are 
considered  to  have  become  law,  by 
the  uniform  practice  of  nations  in 
general,  and  by  the  manifest  utility 
of  the  rules  themselves;  —  secondly, 
the  customary  law,  or  that  which,  from 
motives  of  convenience,  has  by  tacit 
but  implied  agreement  prevailed,  not 
generally  indeed  among  all  nations, 
nor  with  so  paramount  utility  as  to 
become  a  portion  of  universal  volun- 
tary law,  but  enough  to  have  acquired 
a  prescriptive  obligation  amongst  cer- 
tain states,  so  situated  as  to  be  mu- 
tually benefited  by  it,  as  the  cus- 
tomary law  prevailing  amongst  dif- 
ferent nations  in  the  Whale  Fishery, 
and  illustrated  by  the  decision  in 
Fenningsv*  Lord  Grenvttle,  1  Taunt. 
Rep.  341,  248,  upon  the  division  of 
the  profits  arising  from  a  whale  when 
killed  by  the  crews  of  several  boats; 
and  thirdly,  the  conventiontA  law,  or 


that  which  isqgreed between  particular 
states  by  express  treaties,  a  law  bind- 
ing only  upon  the  parties  amongst 
whom  such  treaties  are  in  force.  See 
1  Chuty's  Commercial  Law,  28,  29, 
and  szepost,  $  27,  p.  66. 

In  the  case  of  the  ship,  Flad  Oycn, 
1  Rob.  Rep.  115,  Sir  William  Scott 
observed  "  A  great  part  of  the  law 
of  nations  stands  on  the  usage  and 
practice  of  nations,  and  on  no  other 
foundations  it  is  introduced,  indeed, 
by  general  principles,  but  it  travels 
with  those  general  principles  only  to 
a  certain  extent;  and  if  it  stops  there, 
you  are  not  at  liberty  to  go  farther 
and  to  say,  that  mere  general  specu- 
lations would  bear  you  out  in  a  fur- 
ther progress;  thus,  for  instance,  on 
mere  general  principles,  it  is  lawful 
to  destroy  your  enemy,  and  mere 
general  principles  make  no  great  dif- 
ference as  to  the  manner  by  which 
this  is  to  be  effected ;  but  the  conven- 
tional law  of  mankind,  which  is  evi- 
denced in  their  practice,  does  make 
a  distinction,  and  allows  some  and 
prohibits  other  modes  of  destruction; 
and  a  belligerent  is  bound  to  confine 
himself  to  those  modes  which  the 
common  practice  of  mankind  has  em- 
ployed, and  to  relinquish  ''those 
which  the  same  practice  has  not 
brought  within  the  ordinary  exercise 
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PRBLIMI-      The  laws  of  natural  society  are  of  such  importance  to  the 
NARIBS.    safety  of  all  states,  that,  if  the  custom  once  prevailed  of 
§  22.  Right  trampling  them  under  foot,  no  nation  could  flatter  herself 
of  nations    ^j^  the  hope  of  preserving  her  national  existence,  and  en- 
Sfow6  Joying  domestic  tranquillity,  however  attentive  to  pursue 
of  the  law  every  measure  dictated  by  the  most  consummate  prudence, 
of  nations.  justice,  and  moderation  *.    Now   all  men  and  all  states 
have  a  perfect  right  to  those  things  that  are  necessary  for 
their  preservation,  since  that  right  corresponds  to  an  in- 
Right  of  de-  dispensable  obligation.    All  nations  have  therefore  a  right 
claring  war.  to  resort  to  forcible  means  for  the  purpose  of  repressing 
any  one  particular  nation  who  openly  violates  the  laws  of 
the  society  which  Nature  has  established  between  them, 
or  who  directly  attacks  the  welfare  and  safety  of  that 
society. 

§  23.  Mea-      But  care  must  be  taken  not  to  extend  that  right  to  the 
sure  of  that  prejudice  of  the  liberty  of  nations.    They  are  all  free  and 
nghfc         independent,  but  bound  to  observe  the  laws  of  that  society 
which  Nature  has  established  between  them ;  and  so  far 
[  Ixv  ]  bound,  that,  wh$&  any  of  them  violates  those  laws,  the 
others  have  a  right  to  repress  her.    The  conduct  of  each 
nation,  therefore,  is  no  farther  subject  to  the  control  of  the 
others,  than  as  the  interests  of  natural  society  are  con- 
cerned.   The  general  and  common  right  of  nations  over 
the  conduct  of  any  sovereign  state  is  only  commensurate  to 
the  object  of  that  society  which  exists  between  them. 

§  24.  Con-       Tha^waTnlwas™™**  into  wfr^jn^JQji9_may  enter, 
produceaTigwTand  of  law  of  nations,  called ^otwentlanaL 

a  treaty  binds  none 


buffihelSontractiqg  parties, 

is  ndt^-niniversar'But  'a'^artteiflErTaw.. 

vbetfa^{re£H3&^l;hVLaw  of  Nations,  is 
to  lay  down  those  general  rules  which  nations  are  bound  to 
observe  with  respect  to  their  treaties.    A  minute  detail  of 
the  various  agreements  made  between  particular  nations ; 
and  of  the  rights  and  obligations  thence  resulting,  is  matter 
of  fact,  and  belongs  to  the  province  of  history. 
§25.Cus-       Certain  maxims  and  customs,  consecrated  by  long  use, 
tomary  law  an(j  observed  by  nations  in  their  mutual  intercourse  with 
nations.  ^^  other  as  a  tjnd  of  iaW5  form  the  Customary  Law  of  Na- 
tions, or  the  Custom  of  Nations  (8).    This  law  is  founded 

of  war,  however  sanctioned  by  its  condemnation  in  a  neutral  country 

principles  and  purposes  :"*  o  it  has  would  be  illegal  and  void.  Ibid.—C. 

ever  been  the  practice  of  nations  to  *  Etemm  si  hsec  pertubare  omnia 

bring  vessels  captured  by  them  into  et  permiscere  vplmuus,  totam  vitam 

their  own  ports,  and  to   condemn  penculosam,  msidiosam,  infestamque 

them  as  prize  in  their  own  Admiralty  xeddemus.    Cicero  in  Verr.  ii.  15. 

Courts;  and  therefore  a  sentence  of  (8)  From  the  authorities  cited  m 
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on  a  tacit  consent,  or,  if  you  please,  on  a  tacit  convention 
of  the  nations  that  observe  it  towards  each  other.  Whence 
it  appears  that  it  is  not  obligatory  except  on  those  nations 
who  have  adopted  it,  ajifl  jha,tJtJsuaoJL  jini  veggalr«ny  more 
than  the.  Conventional  law.  The  same  remark,  therefore, 
is*  Vqually  applicabjpTcrthis  customary  law>  viz.  that  a  mi- 
nute detail  of  its  particulars  does  not  belong  to  a  systematic 
treatise  on  the  law  of  nations,  but  that  we  must  content 
ourselves  with  giving  a  general  theory  of  it  ;  that  is  to 
say,  the  rules  which  are  to  be  observed  in  it,  as  well  with 
a  view  to  its  effects,  as  to  its  substance  :  and  with  respect 
to  the  latter,  those  rules  will  serve  to  distinguish  law- 
fill  and  innocent  customs  from  those  that  are  unjust  and 
unlawful. 

n  or  usage  isjrenerally  established,  either  §  26«  Gcne- 

^  J6" 

tweenTtEose^  AAertejjl  confinentj  as  of  Europe,  forjsxam-  t 
,  or  betweeqjd^^ 

^Q<;her  ^if  uiai  custom  is  in  its"6wn""nature  in- 


law, 


wt-igacQ<;er  ^     uia    custom    s    n  its"wn"nature   n- 
diffgtentTand  much  more*  if  it  be^useitriranfl  reasonable,  it  [ 
becomes"~tjbli^^ 


kvi  ] 


towards  eaclfother,  as  long  as  they  have 


not  expressly  declafed-th^irjresolution  of  not  observing  it 
in  future^r-  But  if  that  custom  contains  any  thing  unjust 
or  unlawful,  it  is  not  obligatory ;  on  the  contrary,  every  na- 
tion is  bound  to  relinquish  it,  since  nothing  can  oblige  or 
authorize  her  to  violate  the  law  of  nature. 

liese  JAj^gJkjnds  oflg^ofnations,  the  Voluntary^  the  §  27. 
/aSanfflg^^  the  **"  to 

]]jQ^^  nattons" 


rom  the  will  of  nations,  there 
are  only  these  three  kinds  of  ^^itive  Law  of  Nation** 

We  shall  be  careful  to  distinguish  fliStn  from  the  Natural 
or  Necessary  law  of  nations,  without,  however,  treating  of 
them  separately.  But  after  having,  under  each  individual 
head  of  our  subject,  established  what  the  necessary  law  pre- 


Een&t  T.  Pipon,  Knapp's  Rep.  67, 
it  seems,  that  most  nations  agree,  that 
twenty-years'  uninterrupted  usage  (for 
twenty  years  is  evidence  as  well  of 
public  and  general  cmtom  or  prac- 
tices as  of  private  rights,)  is  sufficient 
to  sustain  the  same.-—C. 

(9)  As  to  this  position,  see  further, 
Marten's  L.  N.  356,  and  Fennings  v. 


Lord  Grenvllk.l  Taunton's  Rep.248. 
There  must  be  areasonable  notification, 
in  point  of  time,  of  the  intention  not 
to  be  bound  by  the  customary  law. 
Ibid,  and  1  Chitty's  Criminal  Law, 
29,  35,  92.-^C. 

(10)  See  Division  of  Laws  of  Na- 
tions, tnte,  Ivii.  n.  (2).-— C. 


Ixvi  IDEA  AND   GENERAL   PRINCIPLES,  &C. 

PRELIMI-  scribes,  we  shall  immediately  add  how  and  why  the  decisions 
.WAEI3BS:..  of  that  law  must  be  modified  by  the  Voluntary  law ;  or 
(which  amomnts  to  the  same  thing  in  other  terms)  we  shall 
explain  how,  in  consequence  of  the  liberty  of  nations,  and 
pursuant  to  the  rules  of  their  natural  society,  the  external 
law  which  they  are  to  observe  towards  eg,ch  other,  differs  in 
certain  instances  from  the  maxims  of  the  Inter nal\aw  >  which 
nevertheless  remains  always  obligatory  in  point  of  conscience. 
As  to  the  rights  introduced  by  Treaties  or  by  Custom,  there 
is  no  room  to  apprehend  that  any  one  will  confound  them 
with  the  Natural  law  of  nations.  They  form  that  species 
of  law  of  nations  which  authors  have  distinguished  by  the 
name  of  Arbitrary. 

§  28.  Gen-  To  furnish  the  reader  beforehand  with  a  general  direction 
erai  maxim  respecting  the  distinction  between  the  Necessary  and  the 
theuse of  ^^tary  *aw>  kt  u&  here  observe,  that,  as  ^ 

the  neces-  l^gJBjtlwayB  obligatory  on  the  conscience,  a  nation  ought 
•JT  and  never  to lose  stght"oTit Tin  deIiBeraang-*8!Tthe  line  of  con- 

"  duct  s^e  is  to  Pursue  in  or?e.r  to  fulfil  her  dut7J  feut  when 
there  is  questioji  of  examining  what  she  may  demand  of 
other  states,  she  must  consult  the  Voluntary  law,  whose 
maxims  are  devoted  to  the  safety  and  advantage  of  the 
universal  society  of  mankind. 


BOOK  I. 

OF  NATIONS  CONSIDERED  IN  THEMSELVES. 


CHAP.  I. 

OP   NATIONS   OR   SOVEREIGN   STATES  (10). 

A.  NATION  or  a  state  is,  as  has  been  said  at  the  begin-  §  i.  of  the 
ning  of  this  work,  a  body  politic,  or  a  gQfliety-of  mcB^mited state  and  of 

tOgq&fiaJhjl4£^^  sovereignty 

and  advantage  by  their  c^bipeff^reogiEE7  ""-"-- — — -  v  ;" 
"TFrouTthe  very  design  that  induces  a  number  of  men  to 
form  a  society  which  has  its  common  interests,  and  which  is 
to  act  in  concert,  it  is  necessary  that  there  should  be  esta- 
blished a  Public  Authority,  to  order  and  direct  what  is  to  be 
done  by  each  in  relation  to  the  end  of  the  association.  This 
political  authority  is  the  Sovereignty;  and  he  or  they  who 
are  invested  with  it  are  the  Sovereign  (10). 

It  is  evident,  that,  by  the  very  act  of  the  civil  or  political  §  2.  The 
association,  each"  citizen  subjects  himself  to  the  authority  of  |Juthborlty  of 
the  entire  body,  in  every  thing  that  relates  to  the  common  piiiticowr 
welfare.    The  authority  of  all  over  each  member,  therefore,  &e  mem- 
essentially  belongs  to  the  body  politic,  or  state;  but  the  ex-  bers- 
ercise  of  that  authority  may  be  placed  in  different  hands, 
according  as  the  society  may  have  ordained,  [     2     ] 

If  the  body  of  the  nation  keep  in  its  own  hands  the  em-  §  &  Of  the 
pire,  or  the  right  to  command,  it  is  a  Popular  government,  a 
Democracy;  if  it  intrust  it  to  a  certain  number  of  citizens, 
to  a  senate,  it  establishes  an  Aristocratic  republic;  finally, 
if  it  confide  the  government  to  a  single  person,  the  state 
becomes  a  Monarchy  (II), 

(10)  The  student  desirous  of  en-  ments;  and  see  Corns  De  DroitPub- 

largitTg  his  knowledge  upon  this  sub-  lie  Interne  et  Externe,  Paris,  A.D. 

ject,  should  read  Locke  on  Govern-  1830. — C. 

ment ;  De  Lolme  on  Constitutions ;  1  (11)  See  the  advantages  and  disad- 

Bla.Com.47;  Sedgwicfc's  Commen-  vantages  of  each  of  those  forms  of 

taries  thereon ;  and  Chitty  Junior's  government  shortly  considered.    1 

Prerogatives  of  the  Crown  a*  regards  B!a.  Com.  40, 50,— C. 
Sovereignty  and  different  Govern- 
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OF  NATIONS,  OR 

These  three  kinds  of  government  may  be  variously  com- 
bined and  modified.  We  shall  not  here  enter  into  the  par- 
ticulars ;  this  subject  belonging  to  the  public  universal  law* : 
for  the  object  of  the  present  work,  it  is  sufficient  to  estab- 
lish the  general  principles  necessary  for  the  decision  of 
those  disputes  that  may  arise  betweennations. 

$  4.  What      Every  nation  that  governs  itself,  under  what  form  soever, 

rden°stetes.  w^t^out  dependence  on  any  foreign  power,  is  a  Sovereign 
State.  Its  rights  are  naturally  the  same  as  those  of  any  other 
state.  Such  are  the  moral  persons  who  live  together  in  a 
natural  society,  subject  to  the  law  of  nations.  To  give  a 
nation  a  right  to  make  an  immediate  figure  in  this  grand 
society,  it  is  sufficient  that  it  be  really  sovereign  and  inde- 
pendent, that  is,  that  it  govern  itself  by  its  own  authority 
and  laws. 

§  5.  Of         We  ought,  therefore,  to  account  as  sovereign  states  those 
bich  have  united  themselves  to  another  more  powerful,  by 
an  unequal  alliance,  in  which,  as  Aristotle  says,  to  the  more 
powerful  is  given  more  honour,  and  to  the  weaker,  more 
assistance. 

The  conditions  of  those  unequal  alliances  may  be  infinitely 
varied.  But  whatever  they  are,  provided  the  inferior  ally 
reserve  to  itself  the  sovereignty,  or  the  right  of  governing 
its  own  body,  it  ought  to  be  considered  as  an  independent 
state,  that  keeps  up  an  intercourse  with  others  under  the 
authority  of  the  law  of  nations. 

§  G.  Or  by  ^  Consequently  a  weak  state,  which,  in  order  to  provide  for 
its  safety,  places  itself  under  the  protection  of  a  more  pow- 


treaties  of 
protection. 


*  Nor  sball  we  examine  which  of 
those  different  kinds  of  government 
is  the  best.  It  will  be  sufficient  to 
say  in  general,  that  the  monarchical 
form  appears  preferable  to  every 
other,  provided  the  power  of  the  so- 
vereign  be  limited,  and  not  absolute, 
-^qui  [princ,ipatu&]  turn  demum  re- 
gius  eat,  si  intra  modestiae  et  medio- 
cntatis  fines  se  contineat,  excessu 
potestatis,  quam  imprudentes  in  dies 
augeresatagunt,minuitur,  penitusque 
corrumpitur.  Nos  stulti,  majoris  po- 
tentise  specie  decepti,  dilabimur  m 
contrarium,  non  satis  considerantes 
earn  demum  tutam  esse  potentiam 
qua  viribus  xnodum  imponit.  The 
maxim  has  both  truth  and  wisdom  on 
its  side.  The  author  here  quotes  the 

who,  returning  to  his  house  amidst  the 
acclamations  of  the  people,  afler  the 
establishment  of  the  Ephori— «  You 


will  leave  to  your  children  (said  his 
wife)  an  authority  diminished  through 
fault."     «  True,"  replied  the 
-  « I  shall  leave  them  a  smaller 
a  of  it;  but  it  will  rest  upon  a 

basis."    The  Lacedaemonians, 

during  a  certain  period,  had  two 
chiefe  to  whom  they  very  improperly 
gave  the  title  of  kings.  They  were 
magistrates,  who  possessed  a  very  li- 
mited power,  and  whom  it  was  not 
unusual  to  cite  before  the  tribunal  of 
justice,— to  arrest,— to  condemn  to 


w*rt»uj.  UOTGUCU  mis  wiin  less  impro- 
priety in  continuing  to  bestow  on  her 
chief  the  title  of  king,  although  she 
has  circumscribed  his  power  within 
very  narrow  bounds.  He  shares  not 
his  authority  with  a  colleague,— he  is 
hereditary,— and  the  state  has,  from 
time  immemorial,  borne  the  title  of  a 
kingdom,— Edit  A.D.  1797, 


SOVEREIGN   STATES.  3 

erful  one,  and  engages,  in  return,  to  perform  several  offices    HOOK  i, 
equivalent  to  that  protection,  without  however  divesting    *""'•'' 
itself  of  the  right  of  government  and  sovereignty, — that 
state,  I  say,  does  not,  on  this  account,  cease  to  rank  among 
the  sovereigns  who  acknowledge  no  other  law  than  that  of 
nations  (12).  * 

There  occurs  no  greater  difficulty  with  respect  to  trlbu-  §  7.  or  m. 
tary  states ;  for  though  the  payment  of  tribute  to  a  foreign  butary 
power  does  in  some  degree  dimmish  the  dignity  of  those  states* 
states,  from  its  being  a  confession  of  their  weakness, — yet 
it  suffers  their  sovereignty  to  subsist  entire.    The  custom 
of  paying  tribute  was  formerly  very  common, — the  weaker 
by  that  means  purchasing  of  their  more  powerful  neighbour 
an  exemption  from  oppression,  or  at  that  price  securing  his 
protection,  without  ceasing  to  be  sovereigns. 

The  Germanic  nations  introduced  another  custom — that  §  s.  of  feu- 
of  requiring  homage  from  a  state  either  vanquished,  or  too  ^^^ 
weak  to  make  resistance.    Sometimes  even,  a  prince  has 8tates" 
given  sovereignties  in  fee,  and  sovereigns  have  voluntarily 
rendered  themselves  feudatories  to  others.    • 

When  the  homage  leaves  independency  and  sovereign 
authority  in  the  administration  of  the  state,  and  only  means 
certain  duties  to  the  lord  of  the  fee,  or  even  a  mere  hono- 
rary acknowledgment,  it  does  not  prevent  the  state  or  the 
feudatory  prince  being  strictly  sovereign.  The  king  of 
Naples  pays  homage  for  his  kingdom  to  the  pope,  and  is 
nevertheless  reckoned  among  the  principal  sovereigns  of 
Europe* 

Two  sovereign  states  may  also  be  subject  to  the  same  §9.  or  two 
prince,  without  any  dependence  on  each  other,  and  each  states  sub- 
may  retain  all  its  rights  as  a  free  and  sovereign  state.    The  ^  *°  ^ecc 
king  of  Prussia  is  sovereign  prince  of  Neufchatel  in  Swit- 
zerland, without  that  principality  being  in  any  manner 
united  to  his  other  dominions ;  so  that  the  people  of  Neuf- 
chatel, in  virtue  of  their  franchises,  may  serve  a  foreign 
power  at  war  with  the  king  of  Prussia,  provided  that  the 
war  be  not  on  account  of  that  principality. 

Finally,  several  sovereign  and  independent  states  may  §  10.  Of 
unite   themselves   together  by  a  perpetual  confederacy,  j|^*2 
without  ceasing  to  be,  each  individually,  a  perfect  state,  ["public. 
They  will  together  constitute  a  federal  republic:  their 

(12)  This  and  other  rules  respect-  of  his  own  government,  before  its  se- 

ing  smaller  states  sometimes  form  the  parate  independence  has  been  recog- 

subject  of  consideration  even  in  the  nisedby  his  own  government   Jones 

Municipal  Courts.    In  case  of  a  re-  v.  Garcia  del  Rio,  1  Turn.  &  Euss. 

volted  colony,  or  part  of  a  parent  or  297;  Thompson  v.  Powles,  2  Sim. 

principal  state,  no  subject  of  another  Hep.  202;  Fr«arr*v.Cfew«?f,3  Car. 

state  can  legally  make  a  contractwith  &P.  223;  11  B.Moore,  308;  3  Bing. 

it  or  assist  the  same  without  leave  432;  andjxw*-— €. 

OS 


4  GENERAL    PRINCIPLES   OF 

BOOK  i.  joint  deliberations  will  not  impair  the  sovereignty  of  each 
-CHAPrI_'.  member,  though  they  may,  in  certain  respects,  put  some 
restraint  on  the  exercise  of  it,  in  virtue  of  voluntary  engage- 
ments. A  person  does  not  cease  to  be  free  and  indepen- 
dent, when  he  is  obliged  to  fulfil  engagements  which  he  has 
voluntarily  contracted.  r 

Such  were  formerly  the  cities  of  Greece ;  such  are  at 
present  the  Seven  United  Provinces  of  the  Netherlands  (1*3), 
and  such  the  members  of  the  Helvetic  body. 

§  n.  of  a       But  a  people  that  has  passed  under  the  dominion  of 

state  that     another  is  no  longer  a  state,  and  can  no  longer  avail  itself 

SndeTthe    directly  of  the  law  of  nations.     Such  were  the  nations  and 

dominion  of  kingdoms  which  the   Romans  rendered   subject  to  their 

another.      empire ;  the  generality  even  of  those  whom  they  honoured 

with  the  name  of  friends  and  allies  no  longer  formed  real 

[     4     ]  states.    Within  themselves,  they  were  governed  by  their 

own  laws  and  magistrates ;  but  without,  they  were  in  every 

thing  obliged  to  follow  the  orders  of  Rome ;  they  dared  not 

of  themselves  either  to  make  war  or  contract  alliances ;  and 

could  not  treat  with  nations. 

§  12.  The  The  law  of  nations  is  the  law  of  sovereigns ;  free  and 
objects  of  independent  states  are  moral  persons,  whose  rights  and 
tustieaLse.  okijgatjons  we  are  fa  establish  in  this  treatise. 


CHAP.  II. 


CHA?.  n.  GENERAL   PRINCIPLES   OF    THE   DUTIES    OF   A   NATION 

TOWARDS   ITSELF. 

§  13.  A  na-  IF  the  rights  of  a  nation  spring  from  its  obligations,  it  is 
tion  ought  principally  from  those  that  relate  to  itself.  It  will  further 
greeabiy^o  aPPear*  *afc  *ts  duties  towards  others  depend  very  much 
its  nature  on  its  duties  towards  itself,  as  the  former  are  to  be  regu- 
lated  and  measured  by  the  latter.  As  we  are  then  to  treat 
of  the  obligations  and  rights  of  nations,— an  attention  to 
order  requires  that  we  should  begin  by  establishing  what 
each  nation  owes  to  itself. 

The  general  and  fundamental  rule  of  our  duties  towards 
ourselves  is,  that  every  moral  being  ought  to  live  in  a 
manner  conformable  to  his  nature,  nature  convenienter 

(13)  Of  course,  the  words  u  at  pre-    mention  otherwise  than  thus  cursorily 
&ent"  refer  only  to  the  time  when    the  notorious  recent  changes, — C, 
Vattel  wrote,  and  it  is  unnecessary  to       (U)  See  note  in  next  page. 


THE   DUTIES    OF    A    NATION,  &C. 

mvere(l4!).  A  nation  is  a  being  determined  by  its  essential  BOOK  i. 
attributes,  that  has  its  own  nature,  and  can  act  in  conformity  CH4F-  "• 
to  it.  There  are  then  actions  of  a  nation  as  such,  wherein 
it  is  concerned  in  its  national  character,  and  which  are 
either  suitable  or  opposite  to  what  constitutes  it  a  nation; 
so  that  it  is  not  a  rgatter  of  indifference  whether  it  performs 
some  of  those  actions,  and  omits  others.  In  this  respect, 
the  Law  of  Nature  prescribes  it  certain  duties.  We  shall 
see,  in  this  first  book,  what  conduct  a  nation  ought  to 
observe,  in  order  that  it  may  not  be  wanting  to  itself.  But 
we  shall  first  sketch  out  a  general  idea  of  this  subject. 

He  who  no  longer  exists  can  have  no  duties  to  perform  :  §  14.  of 
and  a  moral  being  is  charged  with  obligations  to  himself,  th^.Preser- 
only  with  a  view  to  his  perfection  and  happiness :  for  to  perfection  of 
preserve  and  to  perfect  Ms  own  nature,  is  the  sum  of  all  his  a  nation. 
duties  to  himself. 

The  preservation  of  a  nation  consists  in  the  duration  of 
the  political  association  by  which  it  is  formed-  If  a  period 
is  put  to  this  association,  the  nation  or  state  no  longer 
subsists,  though  the  individuals  that  composed  it  still 
exist. 

The  perfection  of  a  nation  is  found  in  what  renders  it 
capable  of  obtaining  the  end  of  civil  society;  and  a  nation 
is  in  a  perfect  state,  when  nothing  necessary  is  wanting  to 
arrive  at  that  end.  We  know  that  the  perfection  of  a 
thing  consists,  generally,  in  the  perfect  agreement  of  all  its 
constituent  parts  to  tend  to  the  same  end.  A  nation  being 
a  multitude  of  men  united  together  in  civil  society — if  in 
that  multitude  all  conspire  to  attain  the  end  proposed  in 
forming  a  civil  society,  the  nation  is  perfect;  and  it  is  more 
or  less  so,  according  as  it  approaches  more  or  less  to  that  [  5  ] 
perfect  agreement.  In  the  same  manner  its  external  state 
will  be  more  or  less  perfect,  according  as  it  concurs  with 
the  interior  perfection  of  the  nation. 

The  end  or  object  of  civil  society  is  to  procure  for  the  §  15.  What 
citizens  whatever  they  stand  in  need  of  for  the  necessities,  "?  the  end  of 
the  conveniences,  the  accommodation  of  life,  and,  in  general,  clvl  society* 
whatever  constitutes  happiness, — with  the  peaceful  posses- 

(14)  If  to  particularize  maybe  al~  established,  it  becomes  the  duty  of 

lowed,  we  may  instance  Great  Brit-  such  a  state,  and  of  those  exercising- 

am.    Comparatively,  with  regard  to  the  powers  of  government,  to  culti- 

dimensions,  it  would  be  but  an  msig-  vate  and  improve  these  natural  ad- 

nificant  state ;  but,  with  regard  to  its  vantages ;  and  in  that  view  the  antient 

insular  situation  and  excellent  ports,  exclusive  navigation  system,  consti- 

and  its  proximity  to  Europe,  and  tuting  England  the  carrier  of  Europe 

above  all  the  singularly  manly,  brave,  and  the  world,  were  highly  laudable ; 

and  adventurous  character  of  its  na«  and  it  is  to  be  hoped  that  a  return  of 

tives,  it  has  been  capable  of  acquiring  the  system,  injudiciously  abandoned, 

and  has  acquired  powers  far  beyond  will  ere  long  take  place* — C, 
its  diminutive  extent.    Thesa  being 


GENERAL  PRINCIPLES  OF 


BOOK  i.    gion  Of  property,  a  method  of  obtaining  justice  with  security, 

CHAP     II  n       j«         *»  ™  v      v      «•  •  11  1        •     1 

and,  finally,  a  mutual  defence  against  all  external  violence. 
It  is  now  easy  to  form  a  just  idea  of  the  perfection  of  a 
state  or  nation:— -every  thing  in  it  must  conspire  to  promote 
the  ends  we  have  pointed  out. 

§  16.  A  na-     In  the  act  of  association,  by  virtue  of  which  a  multitude 

tionisunder  of  men  form  together  a  state  or  nation,  each  individual  has 

tionVpre-  entered  into  engagements  with  all,  to  promote  the  general 

serve  itself,  welfare;  and  all  have  entered  into  engagements  with  each 

individual,  to  facilitate  for  him  the  means  of  supplying  his 

necessities,  and  to  protect  and  defend  him.    It  is  manifest 

that  these  reciprocal  engagements  can  no  otherwise  be 

fulfilled  than  by  maintaining  the  political  association.    The 

entire  nation  is  then  obliged  to  maintain  that  association; 

and  as  their  preservation  depends  on  its  continuance,  it 

thence  follows  that  every  nation  is  obliged  to  perform  the 

duty  of  self-preservation. 

This  obligation,  so  natural  to  each  individual  of  God's 
creation,  is  not  derived  to  nations  immediately  from  nature, 
but  from  the  agreement  by  which  civil  society  is  formed:  it 
is  therefore  not  absolute,  but  conditional,— that  is  to  say,  it 
supposes  a  human  act,  to  wit,  the  social  compact.  And  as 
compacts^  may  be  dissolved  by  common  consent  of  the 
parties— if  the  individuals  that  compose  a  nation  should 
unanimously  agree  to  break  the  link  that  binds  them,  it 
would  be  lawful  for  them  to  do  so,  and  thus  to  destroy  the 
state  or  nation;  but  they  would  doubtless  incur  a  degree  of 
guilt,  if  they  took  this  step  without  just  and  weighty  reasons; 
for  civil  societies  are  approved  by  the  Law  of  Nature,  which 
recommends  them  to  mankind,  as  the  true  means  of  sup- 
plying all  their  wants,  and  of  effectually  advancing  towards 
their  own  perfection.  Moreover,  civil  society  is  so  useful, 
my  so  necessary  to  all  citizens,  that  it  may  well  be  con- 
sidered as  morally  impossible  for  them  to  consent  unani- 
mously to  break  it  without  necessity.  But  what  citizens 
may  or  ought  to  do-r-what  the  majority  of  them  may  resolve 
in  certain  cases  of  necessity  or  of  pressing  exigency— are 
questions  that  will  be  treated  of  elsewhere:  they  cannot  be 
solidly  determined  without  some  principles  which  we  have 
not  yet  established.  For  the  present,  it  is  sufficient  to 
have  proved,  that,  in  general,  as  long  as  the  political  society 
subsists,  the  whole  nation  is  obliged  to  endeavour  to  main- 
tain it. 

§17.  And  If  a  nation  is  obliged  to  preserve  itself,  it  is  no  less  obliged 
itsS^SIrs.  v**™?/  *f>  preserve  all  its  members.  The  nation  owes  this 
to  itself,  since  the  loss  even  of  one  of  its  members  weakens 
it,  and  is  injurious  to  its  preservation.  It  owes  this  also  to 
the  members  in  particular,  in  consequence  of  the  very  act 
of  association;  for  those  who  compose  a  nation  are  united 
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for  their  defence  and  common  advantage;  and  none  can 
justly  be  deprived  of  this  union,  and  of  the  advantages  he  CHAP* "' 
expects  to  derive  from  it,  while  he  on  his  side  fulfils  the 
conditions  (15). 

The  body  of  a  nation  cannot  then  abandon  a  province,  a 
town,  or  even  a  single  individual  who  is  a  part  of  it,  unless 
compelled  to  it  by  necessity,  or  indispensably  obliged  to  it 
by  the  strongest  reasons  founded  on  the  public  safety  (16). 


Since  then  a  nation  is  obliged  to  preserve  itself,  it  has  a  §  is.  Ana- 
right  to  every  thing  necessary  for  its  preservation.    For  the  ^  laM  a 
Law  of  Nature  gives  us  a  right  to  every  thing,  without  "JL^^ng 
which  we  cannot  fulfil  our  obligation;  otherwise  it  would  necessary 
oblige  us  to  do  impossibilities,  or  rather  would  contradict &r  itspre- 
itself  in  prescribing  us  a  duty,  and  at  the  same  time  de- BervatIOIU 
barring  us  of  the  only  means  of  fulfilling  it.    It  will  doubt- 
less be  here  understood,  that  those  means  ought  not  to  be 
unjust  in  themselves,  or  such  as  are  absolutely  forbidden  by 
the  Law  of  Nature.    As  it  is  impossible  that  it  should  ever 
permit  the  use  of  such  means,-— if  on  a  particular  occasion 
no  other  present  themselves  for  fulfilling  a  general  obliga- 
tion, the  obligation  must,  in  that  particular  instance,  be 
looked  on  as  impossible.,  and  consequently  void. 

By  an  evident  consequence  from  what  has  been  said,  a  §  19.  it 
nation  ought  carefully  to  avoid,  as  much  as  possible,  what-  JJJJJ^— 
ever  might  cause  its  destruction,  or  that  of  the  state,  which  ^ing  that 
is  the  same  thing.  might  occa- 

A  nation  or  state  has  a  right  to  every  thing  that  can  help  JjjJJJ?" 
to  ward  off  imminent  danger,  and  keep  at  a  distance  what-  §  £o.  of 
ever  is  capable  of  causing  its  ruin;  and  that  from  the  very  its  right  to 
same  reasons  that  establish  its  right  to  the  things  necessary  JJJJ^?1 
to  its  preservation  (17).  ^  f         m       promote 

The  second  general  duty  of  a  nation  towards  itself  is  to  this  end. 
labour  at  its  own  perfection  and  that  of  its  state.  It  is  this  |^'ouAt 
double  perfection  that  renders  a  nation  capable  of  attaining  t"per!ct 
the  end  of  civil  society:  it  would  be  absurd  to  unite  in  itself  and 
society,  and  yet  not  endeavour  to  promote  the  end  of  that  *• 8tate- 
union. 

Here  the  entire  body  of  a  nation,  and  each  individual 

(15)  This  principle  is  in  every  Co.  Lit.  129.  a.;  and  see  an  interest- 
respect  recognised  and  acted  upon  ing  application  of  that  rule  in  Mac. 
by  our  municipal  law.  It  is  in  re-  dona&fs  case,  Forster's  Crown  Law, 
spect  of,  and  as  a  due  return  for,  the  59.— C. 

protection  every  natural  born  subject       (16)  In  tracing  the  consequences  of 

is  entitled  to,  and  actually  does,  this  rule,  we  shall  hereafter  perceive 

bylaw,  receive  from  the  instant  of  how  important  is  the  rule  itself. — C. 
his  birth,  that  all  the  obligations  of       (17)  Saltts  popvli  wprema  est  lex. 

allegiance   attach   upon  him,    and  Upon  this  principle  it  has  been  esta- 

from  which  he  cannot  by  any  act  of  blished,  that,  for  national  defence 
his  own  emancipate  himself.  This  is  in  war,  it  is  legal  to  pull  down  or  in- 

the  principle  upon  which  is  founded  jure  the  property  of  any  private  indi- 
the  rule  "  Nemo  pote&t  esuete  pa»  vidual.  See  Governors,  fyc.  v.  Mere- 
triam,"  Calvm's  case,  7  Coke,  25;  Att,  4  Term  Rep.  796-7.— C, 


6  GENERAL  PRINCIPLES   OF 

BOOK  i.  citizen,  are  bound  by  a  double  obligation,  the  one  junmedi- 
CHAF.  n.  afja]y  proceeding  from  nature,  and  the  other  resulting  from 
their  reciprocal  engagements.  Nature  lays  an  obligation 
upon  each  man  to  labour  after  his  own  perfection ;  and  in  so 
doing,  he  labours  after  that  of  civil  society,  which  could  not 
fail  to  be  very  flourishing,  were  it  composed  of  none  but 
good  citizens.  But  the  individual  finding  in  a  well-regulated 
society  the  most  powerful  succours  to  enable  him  to  fulfil 
the  task  which  Nature  imposes  upon  him  in  relation  to  him- 
self, for  becoming  better,  and  consequently  more  happy — 
he  is  doubtless  obliged  to  contribute  all  in  his  power  to 
render  that  society  more  perfect. 

All  the  citizens  who  form  a  political  society  reciprocally 
[     7     ]  engage  to  advance  the  common  welfare,  and  as  far  as  pos- 
sible to  promote  the  advantage  of  each  member.     Since 
then  the  perfection  of  the  society  is  what  enables  it  to 
secure  equally  the  happiness  of  the  body  and  that  of  the 
members,  the  grand  object  of  the  engagements  and  duties 
of  a  citizen  is  to  aim  at  this  perfection.    This  is  more  parti- 
cularly the  duty  of  the  body  collective  in  all  their  common 
deliberations,  and  in  every  thing  they  do  as  a  body  (18). 
§  22.  And      A  nation  therefore  ought  to  prevent,  and  carefully  to 
^Ttwmi.  av°idj  whatever  may  hinder  its  perfection  and  that  of  the 
™nr    M  state,  or  retard  the  progress  either  of  the  one  or  the 
other  (19). 

Th        ^e  ma^  *ken  ,conc^u^e* as  we  k&ve  done  above  in  regard 
rights  it  de-t?  *^e  preservation  of  a  state  (§  18),  that  a  nation  has  a 
rives  from    right  to  every  thing  without  which  it  cannot  attain  the  per- 
these  obii-  fection  of  the  members  and  of  the  state,  or  prevent  and 
80  OM"      repel  whatever  is  contrary  to  this  double  perfection. 
§  24.  EX-       On  this  subject,  the  English  furnish  us  an  example  highly 
Bmp          worthy  of  attention.    That  illustrious  nation  distinguishes 
itself  in  a  glorious  manner  by  its  application  to  every  thing 
that  can  render  the  state  more  flourishing.    An  admirable 
constitution  there  places  every  citizen  in  a  situation  that 
enables  him  to  contribute  to  this  great  end,  and  every  where 
diffuses  that  spirit  of  genuine  patriotism  which  zealously 
exerts  itself  for  the  public  welfare.    We  there  see  private 
citizens  form  considerable  enterprises,  in  order  to  promote 
the  glory  and  welfare  of  the  nation.    And  while  a  bad 
prince  would  find  his  hands  tied  up,  a  wise  and  moderate 


(18)  In  a  highly  intelligent  and  cul-  isting  regulations;  and  this  indeed 
tivated  society  like  England,  this  even  to  excess  as  regards  long  speech- 
pnnciple  is  exemplified  in  an  extraor-  es,  sometimes    even  counteracting 
dmarydegree;forinmelegislativeas-  their  own  laudable  endeavours.~-C. 
sembly,  members  of  parliament,  with-       (19)  See  Bookl.  chap,  xxiii.  §  283, 
out  any  private  interest  excepting  the  as  to  the  duty  of  all  nations  to  pie- 
approbation  of  their  countrymen,  al-  vent  the  violation  of  the  law  of  na- 
most  destroy  themselves  by  exertion  tions.*-C. 
in  discussing  the  improvement  of  ex- 
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king  finds  the  most  powerful  aids  to  give  success  to  bis  BOOKI. 
glorious  designs.  The  nobles  and  the  representatives  of  «?H**'"', 
the  people  form  a  link  of  confidence  between  the  monarch 
and  the  nation,  and,  concurring  with  him  in  every  thing 
that  tends  to  promote  the  public  welfare,  partly  ease  him  of 
the  burden  of  government,  give  stability  to  his  power,  and 
procure  him  an  obedience  the  more  perfect,  as  it  is  volun- 
tary. Every  good  citizen  sees  that  the  strength  of  the  state 
is  really  the  advantage  of  all,  and  not  that  of  a  single 
person  (20).  Happy  constitution!  which  they  did  not  sud- 
denly obtain:  it  has  cost  rivers  of  blood;  but  they  have  not 
purchased  it  too  dear.  May  luxury,  that  pest  so  fatal  to 
the  manly  and  patriotic  virtues,  that  minister  of  corruption 
so  dangerous  to  liberty,  never  overthrow  a  monument  that 
does  so  much  honour  to  human  nature — a  monument  capa- 
ble of  teaching  kings  how  glorious  it  is  to  rule  over  a  free 
people! 

There  is  another  nation  illustrious  by  its  bravery  and  its 
victories.  Its  numerous  and  valiant  nobility,  its  extensive 
and  fertile  dominions,  might  render  it  respectable  through- 
out all  Europe,  and  in  a  short  time  it  might  be  in  a  most 
flourishing  situation,  but  its  constitution  opposes  this; 
and  such  is  its  attachment  to  that  constitution,  that  there  is 
no  room  to  expect  a  proper  remedy  will  ever  be  applied. 
In  vain  might  a  magnanimous  king,  raised  by  his  virtues 
above  the  pursuits  of  ambition  and  injustice,  form  the  [  8  ] 
most  salutary  designs  for  promoting  the  happiness  of  his 
people; — in  vain  might  those  designs  be  approved  by  the 
more  sensible  part,  by  the  majority  of  the  nation; — a  single 
deputy,  obstinate,  or  corrupted  by  a  foreign  power,  might 
put  a  stop  to  all,  and  disconcert  the  wisest  and  most 
necessary  measures*  From  an  excessive  jealousy  of  its 
liberty,  that  nation  has  taken  such  precautions  as  must 
necessarily  place  it  out  of  the  power  of  the  king  to  make 
any  attempts  on  the  liberties  of  the  public.  But  is  it  not 
evident  that  those  precautions  exceed  the  end  proposed, — 
that  they  tie  the  hands  of  the  most  just  and  wise  prince,  and 
deprive  him  of  the  means  of  securing  the  public  freedom 
against  the  enterprises  of  foreign  powers,  and  of  rendering 
the  nation  rich  and  happy!  Is  it  not  evident  that  the 
nation  has  deprived  itself  of  the  power  of  acting,  and  that 
its  councils  are  exposed  to  the  caprice  or  treachery  of  a 
single  member? 

(20)Thisismdeedaflatteringcom-  ployment  of  capital  &  building  na- 

pliment  ftomVattel,  a  foreigner :  but  tional  bridges,  canals,  rail-roads,  &c. 

certainly  it  is  just :  for  although,  as  a  not  yielding  even  2/.  per  cent.,  it  must 

commercial  nation,  it  might  be  sup-  be  admitted  that  great  public  spirit  for 

posed  that  each  individual  principally  national  good  very  generally  prevails, 

labours  for  his  own  individual  gam;  ~~C. 
yet  when  we  refer  to  the  spirited  em* 
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BOOK  i.        We  shall  conclude  this  chapter,  with,  observing,  that 
c"A*-  "•  a  nation  ought  to  Jknow  itself  (21).    Without  this  knowledge 
§  25.  A  na-  ft  cannot  make  any  successful  endeavours  after  its  own  per- 
toknowu-  fection.    It  ought  to  have  a  just  idea  of  its  state,  to  enable 
self (21). "  it  to  take  the  most  proper  measures;  it  ought  to  know  the 
progress  it  has  already  made,  and  what  further  advances  it 
has  still  to  make, — what  advantages  it  possesses,  and  what 
defects  it  labours  under,  in  order  to  preserve  the  former, 
and  correct  the  latter.    Without  this  knowledge  a  nation 
will  act  at  random,  and  often  take  the  most  improper  mea- 
sures.   It  will  think  it  acts  with  great  wisdom  in  imitating 
the  conduct  of  nations  that  are  reputed  wise  and  skilful, — 
not  perceiving  that  such  or  such  regulation,  such  or  such 
practice,  though  salutary  to  one  state,  is  often  pernicious  to 
another.    Every  thing  ought  to  be  conducted  according  to 
its  nature.    Nations  cannot  be  well  governed  without  such 
regulations  as  are  suitable  to  their  respective  characters ; 
and  in  order  to  this,  their  characters  ought  to  be  known. 


CHAP.  III. 

CHATrm-  OF  THE  CONSTITUTION  OF  A  STATE,  AND  THE  DUTIES 
RIGHTS  OF  THE  NATION   IN  THIS  RESPECT. 

WE  were  unable  to  avoid,  in  the  first  chapter,  anticipating 
something  of  the  subject  of  this. 

§  26.  of        We  have  seen  already  that  every  political  society  must 
public  au-    necessarily  establish  a  public  authority  to  regulate  their 
thorfty.      common  affairs,—- to  prescribe  to  each  individual  the  con- 
duct he  ought  to  observe  with  a  view  to  the  public  welfare, 
and  to  possess  the  means  of  procuring  obedience.     This 
authority  essentially  belongs  to  the  body  of  the  society; 
but  it  may  be  exercised  in  a  variety  of  ways ;  and  every 
society  has  a  right  to  choose  that  mode  which  suits  it  best. 
§  27.  What     The  fundamental  regulation  that  determines  the  manner 
'tod  °°rf  *n  which  d*6  P^lic  authority  is  to  be  executed,  is  what 
state.         forms  the  constitution  of  the  state.    In  this  is  seen  the  form 
in  which  the  nation  acts  in  quality  of  a  body  politic,— how 
[     9    ]  and  by  whom  the  people  are  to  be  governed,— and  what  are 
the  rights  and  duties  of  the  governors.    This  constitution 

(21)  This  is  one  of  the  soundest  and  roents  of  true  wisdom.  Every  mo- 
most  important  principles  that  can  be  ral  and  wise  man  should  enlarge  on 
advanced,  whether  it  refers  to  indivi-  this  principle,  and  amongst  others  stu- 
duals  or  to  nations,  and  is  essential  dy  that  excellent,  but  loo  little  known, 
even  to  the  attainment  of  the  rudi-  work,  J£ason  on  Self  Knowledge. 
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is  in  fact  nothing  more  than  the  establishment  of  the  order    BOOK  i. 
in  which  a  nation  proposes  to  labour  in  common  for  obtain-  CHAP* I1T- 
ing  those  advantages  with  a  view  to  which  the  political 
society  was  established. 

The  perfection  of  a  state,  and  its  aptitude  to  attain  the  §  28.  The 
ends  of  society,  mutf  then  depend  on  its  constitution:  con-  nati?n 
sequently  the  most  important  concern  of  a  nation  that  forms  chuse  the 
a  political  society,  and  its  first  and  most  essential  duty  best  consti- 
towards  itself,  is  to  chuse  the  best  constitution  possible,  and tution' 
that  most  suitable  to  its  circumstances.    When  it  makes 
this  choice,  it  lays  the  foundation  of  its  own  preservation, 
safety,  perfection,  and  happiness:— it  cannot  take  too  much 
care  in  placing  these  on  a  solid  basis. 

The  laws  are  regulations  established  by  public  authority,  §  29.  Of 
to  be  observed  in  society.    All  these  ought  to  relate  to  the  gjjjjj^ 
welfare  of  the  state  and  of  the  citizens.    The  laws  made  tei,  and  civil 
directly  with  a  view  to  the  public  welfare  are  political  laws;  laws. 
and  in  this  class,  those  that  concern  the  body  itself  and  the 
being  of  the  society,  the  form  of  government,  the  manher  in 
which  the  public  authority  is  to  be  exertejL, — those,  in  a 
word,  which  together  form  the  constitution  of  the  state,  are 
^^fundamental  laws, 

The  civil  laws  are  those  that  regulate  the  rights  and  con- 
duct of  the  citizens  among  themselves. 

Every  nation  that  would  not  be  wanting  to  itself,  ought 
to  apply  its  utmost  care  in  establishing  these  laws,  and 
principally  its  fundamental  laws,— in  establishing  them,  I 
say,  with  wisdom,  in  a  manner  suitable  to  the  genius  of  the 
people,  and  to  all  the  circumstances  in  which  they  may  be 
placed:  they  ought  to  determine  them  and  make  them 
known  with  plainness  and  precision,  to  the  end  that  they 
may  possess  stability,  that  they  may  not  be  eluded,  and, 
that  they  may  create,  if  possible,  no  dissension — that,  on 
the  one  hand,  he  or  they  to  whom  the  exercise  of  the  sove- 
reign power  is  committed,  and  the  citizens,  on  the  other, 
may  equally  know  their  duty  and  their  rights.  It  is  not  here 
necessary  to  consider  in  detail,  what  that  constitution  and 
those  laws  ought  to  be:  that  discussion  belongs  to  public 
law  and  politics.  Besides,  the  laws  and  constitutions  of 
different  states  Amst  necessarily  vary  according  to  the  dis- 
position* of  the  people,  and  other  circumstances.  In  the 
Law  of  Nations  we  must  adhere  to  generals.  We  here 
consider  the  duty  of  a  nation  towards  itself,  principally  to 
determine  the  conduct  that  it  ought  to  observe  in  that  great 
society  which  nature  has  established  among  all  nations. 
These  duties  give  it  rights,  that  serve  as  a  rule  to  establish 
what  it  may  require  from  other  nations,  and  reciprocally 
what  others  may  require  from  it. 

The  constitution  and  laws  of  a  state  are  the  basis  of  the  §  *°*  Of  fce 
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BOOK  i.    public  tranquillity,  the  firmest  support  of  political  authority 

-CHAP* '"•  and  a  security  for  the  liberty  of  the  citizens.    But  this  con 

thePconstff   stitution  is  a  vailj  phantom,  and  the  best  laws  are  useless,  i 

tutidn Tnd   they  be  not  religiously  observed:  the  nation  ought  then  t 

obedience    watch  very  attentively,  in  order  to  render  them  equall 

r°  thienaWS"i  resPected  ty  tllose  who  govern,  and  br  the  people  destine* 

L    1U    J  to  obey.    To  attack  the  constitution  of  the  state,  and  ft 

violate  its  laws,  is  a  capital  crime  against  society;  and  i 

those  guilty  of  it  are  invested  with  authority,  they  add  t< 

this  crime  a  perfidious  abuse  of  the  power  with  which  the; 

are  intrusted.  The  nation  ought  constantly  to  repress  then 

with  its  utmost  vigour  and  vigilance,  as  the  importance  o 

the  case  requires. 

It  is  very  uncommon  to  see  the  laws  and  constitution  of  i 
state  openly  and  boldly  opposed:  it  is  against  silent  am 
gradual  attacks  that  a  nation  ought  to  be  particularly  on  iti 
guard.  Sudden  revolutions  strike  the  imaginations  of  men 
they  are  detailed  in  history ;  their  secret  springs  are  de 
veloped.  But  we  overlook  the  changes  that  insensibly 
happen  by  a  long  train  of  steps  that  are  but  slightly  marked 
It  would  be  rendering  nations  an  important  service,  to  sbev 
from  history  how  many  states  have  thus  entirely  changec 
their  nature,  and  lost  their  original  constitution.  Thi.< 
would  awaken  the  attention  of  mankind : — impressed  thence 
forward  with  this  excellent  maxim  (no  less  essential  in  poli- 
tics than  in  morals)  principiis  obsta, — they  would  no  longei 
shut  their  eyes  against  innovations,  which,  though  inconsi- 
derable in  themselves,  may  serve  as  steps  to  mount  to  highei 
and  more  pernicious  enterprises. 

§  31.  The       The  consequences  of  a  good  or  bad  constitution  being  oi 
rights  of  a    such  importance,  and  the  nation  being  strictly  obliged  tc 

fi&tlOU  Wltll  A  «itvi  •»  ™       • 

respect  to    procure,  as  far  as  possible,  the  best  and  most  convenient 
its  consti-    one,  it  has  a  right  to  every  thing  necessary  to  enable  it  to 
tution  and   fulfil  this  obligation  (|  18),  It  is  then  manifest  that  a  nation 
mlut^      has  a?  indisputable  right  to  form,  maintain,  and  perfect  its 
constitution,  to  regulate  at  pleasure  every  thing  relating  tc 
the  government,  and  that  no  person  can  have  a  just  right  tc 
hinder  it.    Government  is  established  only  for  the  sake  oi 
the  nation,  with  a  view  to  its  safety  and  happiness. 
§  32.  it      f  If  any  nation  is  dissatisfied  with  the  public  administration, 
may  reform  it  may  apply  the  necessary  remedies,  and  reform  the  govern- 
«     govern-  ment>  But  observe  that  j  say  « the  nation;»  for  J  am  yery  fer 

from  meaning  to  authorize  a  few  malcontents  or  incendiaries 
to  give  disturbance  to  their  governors  by  exciting  murmurs 
and  seditions.  None  but  the  body  of  a  nation  have  a  right 
to  check  those  at  the  helm  when  they  abuse  their  power. 
When  the  nation  is  silent  and  obeys,  the  people  are  con- 
sidered as  approving  the  conduct  of  their  superiors,  or  at 
least  finding  it  supportable ;  and  k  is  not  the  business  of  a 
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small  number  of  citizens  to  put  the  state  in  danger,  under    BOOK  *• 
the  pretence  of  reforming  it.  CHAP-  '"• 

In  virtue  of  the  same  principles,it  is  certain  that  if  the  nation  §  33.    And 
is  uneasy  under  its  constitution,  it  has  a  right  to  change  it.    may  change 

There  can  be  no  difficulty  in  the  case,  if  the  whole  nation  £tf0c°n8ti" 
be  unanimously  inclined  to  make  this  change.  But  it  is  asked, 
what  is  to  be  done  if  the  people  are  divided?  In  the  ordinary 
management  of  the  state,  the  opinion  of  the  majority  must  [11  ] 
pass  without  dispute  for  that  of  the  whole  nation;  otherwise 
it  would  be  almost  impossible  for  the  society  ever  to  take 
any  resolution.  It  appears  then,  by  parity  of  reasoning, 
that  a  nation  may  change  the  constitution  of  the  state  by  a 
majority  of  votes;  and  whenever  there  is  nothing  in  this 
change  that  can  be  considered  as  contrary  to  the  act  of  civil 
association,  or  to  the  intention  of  those  united  under  it,  the 
whole  are  bound  to  conform  to  the  resolution  of  the  majo- 
rity (22).  But  if  the  question  be,  to  quit  a  form  of  govern- 
ment, to  which  alone  it  appeared  that  the  people  were  will- 
ing to  submit  on  their  entering  into  the  bonds  of  society, — 
if  the  greater  part  of  a  free  people,  after  the  example  of  the 
Jews  in  the  time  of  Samuel,  are  weary  of  liberty,  and  re- 
solved to  submit  to  the  authority  of  a  monarch, — those  citi- 
zens who  are  more  jealous  of  that  privilege,  so  invaluable  to 
those  who  have  tasted  it,  though  obliged  to  suffer  the  majo- 
rity to  do  as  they  please,  are  under  no  obligation  at  all  to 
submit  to  the  new  government:  they  may  quit  a  society 
which  seems  to  have  dissolved  itself  in  order  to  unite  again 
under  another  form:  they  have  a  right  to  retire  elsewhere, 
to  sell  their  lands,  and  take  with  them  all  their  effects. 

Here,  again,  a  very  important  question  presents  itself.    It  §  34.  Of 
essentially  belongs  to  the  society  to  make  laws  both  in  rela-  ^^Jjjjjj 
tion  to  the  manner  in  which  it  desires  to  be  governed,  and  and  whether 
to  the  conduct  of  the  citizens:  this  is  called  the  legislative  it  cm 
power*    The  nation  may  intrust  the  exercise  of  it  to  the  < 
prince,  or  to  an  assembly;  or  to  that  assembly  and  the  prince 
jointly ;  who  have  then  a  right  to  make  new  laws  and  to  re- 
peal old  ones  (33).    It  is  asked,  whether  their  power  extends 

(22)  In  iBla.  Com.  51-2,  it  is  con-  the  king  m  council  the  power  of 
tended,  that,  unless  in  cases  where  making  temporary  orders  and  laws 
the  natural  law  or  conscience  dictates  regulating  commerce.   So  by  a  bill  of 
the  observance  of  municipal  laws,  it  3  Will.  4,  power  was  proposed  to  be 
is  optional,  in  a  moral  view,  to  ob-  given  to  eight  of  the  judges  to  make 
serve  the  positive  law,  or  to  pay  the  rules  and  orders  respecting  pleading, 
penalty  when  detected  in  the  breach ;  these  not  being  considered  unconsti- 
butthat  doctrine,  as  regards  the  moral  tutional  delegations  of  powers  of  al- 
duty  to  observe  laws,  has  been  justly  tering  the  fundamental  laws,  part  of 
refuted.    See  Sedgwick's  Commen-  the  constitution  itself;  but  even  then, 
taries,  6 1 ;  2  Bos.  &  Ful.  375 ;  5  Bar.  the  rules  or  orders  so  made  are  not  ab- 
&  Aid.  341 ;  sed  vide  13  Ves.  jun.  315,  solutely  to  become  law  until  they  have 
316.— C.                                9  been  submitted  to,  and  not  objected 

(2 3)  Thus,  during  the  last  war*  En-  against,  in  parliament  during  six 
glish  acts  of  Parliament  delegated  to  weeks.— C. 
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to  the  fundamental  laws— whether  they  may  change  the 
-  constitution  of  the  state?    The  principles  we  have  laid  down 
lead  us  to  decide  with  certainty,  that  the  authority  of  these 
legislators  does  not  extend  so  far,  and  that  they  ought  to 
consider  the  fundamental  laws  as  sacred,  if  the  nation  has 
not,  in  very  express  terms,  given  the"n  power  to  change 
them.     For  the  constitution  of  the  state  ought  to  possess 
stability:  and  since  that  was  first  established  by  the  nation, 
which  afterwards  intrusted  certain  persons  with  the  legislative 
power,  the  fundamental  laws  are  excepted  from  their  com- 
mission.   It  is  visible  that  the  society  only  intended  to  make 
provision  for  having  the  state  constantly  furnished  with  laws 
suited  to  particular  conjunctures,  and,  for  that  purpose, 
gave  the  legislature  the  power  of  abrogating  the  ancient 
civil  and  political  laws  that  were  not  fundamental,  and  of 
making  new  ones;  but  nothing  leads  us  to  think  th.it  it 
meant  to  submit  the  constitution  itself  to  their  will     In 
short,  it  is  from  the  constitution  that  those  legislators  derive 
their  power :  how  then  can  they  change  it  without  destroy- 
ing the  foundation  of  their  own  authority?     By  the  funda- 
mental laws  of  England,  the  two  houses  of  parliament,  in 
concert  with  the  king,  exercise  the  legislative  power:  but, 
if  the  two  houses  should  resolve  to  suppress  themselves,  ami 
to  invest  the  king  with  full  and  absolute  authority,  certainly 
[   12  ]  the  nation  would  not  suffer  it.    And  who  would  dare  to  as- 
sert that  they  would  not  have  a  right  to  oppose  it?     But  if 
the  parliament  entered  into  a  debate  on  making  so  consider- 
able a  change,  and  the  whole  nation  was  voluntarily  .silent 
upon  it,  this  would  be  considered  as  an  approbation  of  the 
act  of  its  representatives. 

§  35.  The       But  in  treating  here  of  the  change  of  the  constitution,  we* 
nation        tw&t  only  of  the  right;  the  question  of  expediency  belongs 
°o  attempt   *°  politics*  We  shall  therefore  only  observe  in  general,  thai 
it  without    great  changes  in  a  state  being  delicate  and  dangerous*  ope* 
fumtcau"    rat*ons>  an<*  frequent  changes  being  in  their  own  nature 
prejudicial,  a  people  ought  to  be  very  circumspect  in  thin 
point,  and  never  be  inclined  to  make  innovations  without 
the  most  pressing  reasons,  or  an  absolute  necessity*    The 
fickleness  of  the  Athenians  was  ever  inimical  to  the  happi- 
ness of  the  republic,  and  at  length  proved  fatal  to  that 
liberty  of  which  they  were  so  jealous,  without  knowing  Inw 
to  enjoy  it, 

§  36.  it  is  We  may  conclude  from  what  has  been  said  (§  *J1),  that  if 
a^di^utes^y  disputes  arise  in  a  state  respecting  the  fundamental 
relating  to  laws,  the  public  administration,  or  the  rights  of  the  cliff  brent 
the  govern-  powers  of  which  it  is  composed,  it  belongs  to  the  nation 
ment  alone  to  judge  and  determine  them  conformably  to  its  poli- 
tical constitution. 

§  37.  NO        In  short,  all  these  affairs  being  solely  a  national  concern, 
**"""*"       no  foreign  power  has  a  right  to  interfere  in  them,  nor  ought 
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to  intermeddle  with  them  otherwise  than  by  its  good  offices,    BOOK  i. 
unless  requested  to  do  it,  or  induced  by  particular  reasons.  CHAP-  »"• 
If  any  intrude  into  the  domestic  concerns  of  another  nation,  poweHms 
and  attempt  to  put  a  constraint  on  its  deliberations,  they  do  ?  f~Ui  *~ 
it  an  injury. 


CHAP.  IV. 


OF  THE  SOVEREIGN,  HIS  OBLIGATIONS,  AND  HIS  RIGHTS.          CHAI>-  'v- 

THE  reader  cannot  expect  to  find  here  a  long  deduction  §38.  of  the 
of  the  rights  of  sovereignty,  and  the  functions  of  a  prince,  sovereign. 
These  are  to  be  found  in  treatises  on  the  public  law.    In 
this  chapter  we  only  propose  to  shew,  in  consequence  of  the 
grand  principles  of  the  law  of  nations,  what  a  sovereign  is, 
and  to  give  a  general  idea  of  his  obligations  and  his  rights. 

We  have  said  that  the  sovereignty  is  that  public  autho- 
rity which  commands  in  civil  society,  and  orders  and  directs 
what  each  citizen  is  to  perform,  to  obtain  the  end  of  its  in- 
stitution. This  authority  originally  and  essentially  belonged 
to  the  body  of  the  society,  to  which  each  member  submitted, 
and  ceded  his  natural  right  of  conducting  himself  in  every 
thing  as  he  pleased,  according  to  the  dictates  of  his  own 
understanding,  and  of  doing  himself  justice.  But  the  body 
of  the  society  does  not  always  retain  in  its  own  hands  this 
sovereign  authority:  it  frequently  intrusts  it  to  a  senate,  or 
to  a  single  person.  That  senate,  or  that  person,  is  then  the 
sovereign.  ^  [  13  } 

It  is  evident  that  men  form  a  political  society,  and  submit  §  39.  it  is 
to  laws,  solely  for  their  own  advantage  and  safety.    The  Jjjjjj  ^*b" 
sovereign  authority  is  then  established  only  for  the  common  the  safety 
d  of  all  the  citizens;  and  it  would  be  absurd  to  think  and  advan- 


that  it  could  change  its  nature  on  passing  into  the  hands  of  Jgf  of  80Ca" 
a  senate  or  a  monarch.    Flattery,  therefore,  cannot,  without 
rendering  itself  equally  ridiculous  and  odious,  deny  that  the 
sovereign  is  only  established  for  the  safety  and  advantage  of 
society. 

A  good  prince,  a  wise  conductor  of  society,  ought  to  have 
his  mind  impressed  with  this  peat  truth,  that  the  sovereign 
power  is  solely  intrusted  to  him  for  the  safety  of  the  state, 
and  the  happiness  of  all  the  people;  that  he  is  not  permit- 
ted to  consider  himself  as  the  principal  object  in  the  admin- 
istration of  affairs,  to  seek  his  own  satisfaction,  or  his  private 
advantage;  but  that  he  ought  to  direct  all  his  views,  all  his 
steps,  to  the  greatest  advantage  of  the  state  and  people  who 
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BOOK  i.  llave  submitted  to  him*.  What  a  noble  sight  it  is  to  see  a 
CHA*' 1Y-  king  of  England  rendering  his  parliament  an  account  of  his 
principal  operations — assuring  that  body,  the  representatives 
of  the  nation,  that  he  has  no  other  end  in  view  than  the 
glory  of  the  state  and  the  happiness  of  his  people — and  af- 
fectionately thanking  all  who  concur  with  him  in  such  salu- 
tary views!  Certainly,  a  monarch  who  makes  use  of  this 
language,  and  by  his  conduct  proves  the  sincerity  of  his 
professions,  is,  in  the  opinion  of  the  wise,  the  only  great 
man.  But,  in  most  kingdoms,  a  criminal  flattery  has  long 
since  caused  these  maxims  to  be  forgotten.  A  crowd  of 
servile  courtiers  easily  persuade  a  proud  monarch  that  the 
nation  was  made  for  him,  and  not  he  for  the  nation.  He 
soon  considers  the  kingdom  as  a  patrimony  that  is  his  own 
property,  and  his  people  as  a  herd  of  cattle  from  which  he 
is  to  derive  his  wealth,  and  which  he  may  dispose  of  to  an- 
swer his  own  views,  and  gratify  his  passions,  Hence  those 
fatal  wars  undertaken  by  ambition,  restlessness,  hatred,  and 
pride; — hence  those  oppressive  taxes,  whose  produce  is  dis- 
sipated by  ruinpus  luxury,  or  squandered  upon  mistresses 
and  favourites;— hence,  in  fine,  are  important  posts  given 
by  favour,  while  public  merit  is  neglected,  and  every  thing 
that  does  not  immediately  interest  the  prince  is  abandoned 
to  ministers  and  subalterns.  Who  can,  in  this  unhappy  go- 
vernment, discover  an  authority  established  for  the  public 
welfare?  A  great  prince  will  be  on  his  guard  even  against 
his  virtues.  Let  us  not  say,  with  some  writers,  that  private 
virtues  are  not  the  virtues  of  kings — a  maxim  of  superficial 
[  14  ]  politicians,  or  of  those  who  are  very  inaccurate  in  their  ex- 
pressions. Goodness,  friendship,  gratitude,  are  still  virtues 
on  the  throne;  and  would  to  God  they  were  always  to  be 
found  there  1  But  a  wise  king  does  not  yield  an  undiscerning 
obedience  to  their  impulse.  He  cherishes  them,  he  culti- 
vates them  in  his  private  life;  but  in  state  affairs  he  listens 
only  to  justice  and  sound  policy.  And  why?  because  he 
knows  that  the  government  was  intrusted  to  him  only  for  the 
happiness  of  society,  and  that,  therefore,  he  ought  not  to 
consult  his  own  pleasure  in  the  use  he  makes  of  his  power. 
He  tempers  his  goodness  with  wisdom;  he  gives  to  friend* 
ship  his  domestic  and  private  favours;  he  distributes  posts 


*  The  last  words  of  Louis  VI.  to 

his  son  Louis  VII.  were-—"  Remem-  that "  a  single  hour's  attention  devoi- 

ber,  my  son,  that  royalty  is  but  a  pub-  ed  by  a  prince  to  the  care  of  his  state, 

lie  employment,  of  which  you  must  is  of  more  use  and  consequence  than 

tender  a  rigorous  account  to  him  who  all  the  homage  and  prayers  he  could 

is  the  sole  disposer  of  crowns  and  seep*  offer  up  to  God  during  his  whole  life/' 

tres."  Abbe*  Vell/s  Hist,  of  France,  The  same  sentiment  is  found  in  the 

Vol.  HE.  p.  65.  Koran.  Hist,  of  Timur-Bec,  Book  II. 

TimuHBec  declared  (as  he  often  ch.  xk. 
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and  employments  according  to  merit;  public  rewards  to  ser-    BOOK  i. 
vices  done  to  the  state.     In  a  word,  he  uses  the  public  wp*nr. 
power  only  with  a  view  to  the  public  welfare.     All  this  is 
comprehended  in  that  fine  saying  of  Lewis  XII. : — "  A  king 
of  France  does  not  revenge  the  injuries  of  a  duke  of  Or- 
leans." 

A  political  society  is  a  moral  person  (Prelim.  §  £)  inasmuch  §40.  Of  his 
as  it  has  an  understanding  and  a  will,  of  which  it  makes  use  representa- 
for  the  conduct  of  its  affairs*  and  is  capable  of  obligations  ^  c  arac- 
and  rights.  When,  therefore,  a  people  confer  the  sove- 
reignty on  any  one  person,  they  invest  him  with  their  un- 
derstanding and  will,  and  make  over  to  him  their  obligations 
and  rights,  so  far  as  relates  to  the  administration  of  the 
state,  and  to  the  exercise  of  the  public  authority.  The  so- 
vereign, or  conductor  of  the  state,  thus  becoming  the  depo- 
sitary of  the  obligations  and  rights  relative  to  government, 
in  him  is  found  the  moral  person,  who,  without  absolutely 
ceasing  to  exist  in  the  nation,  acts  thenceforwards  only  in 
him  and  by  him.  Such  is  the  origin  of  the  representative 
character  attributed  to  the  sovereign.  He  .represents  the 
nation  in  all  the  affairs  in  which  he  may  happen  to  be  en- 
gaged as  a  sovereign.  It  does  not  debase  the  dignity  of 
the  greatest  monarch  to  attribute  to  him  this  representative 
character;  on  the  contrary,  nothing  sheds  a  greater  lustre 
on  it,  since  the  monarch  thus  unites  in  his  own  person  all 
the  majesty  that  belongs  to  the  entire  body  of  the  nation. 

The  sovereign,  thus  clothed  with  the  public  authority 3  §  41.  He  !• 
with  every  thing  that  constitutes  the  moral  personality  of  ^ttofob- 
the  nation,  of  course  becomes  bound  by  the  obligations  of  nations  of" 
that  nation,  and  invested  with  its  rights.  the  nation, 

All  that  has  been  said  in  Chap.  fl.  of  the  general  duties  ^"tvseated 
of  a  nation  towards  itself  particularly  regards  the  sovereign,  rights/ 
He  is  the  depositary  of  the  empire,  and  of  the  power  of  com-  §  42.  His 
manding  whatever  conduces  to  the  public  welfare ;  he  ought,  JJ^J1* 
therefore,  as  a  tender  and  wise  father,  and  as  a  faithful  ad-  the  preser- 
ministrator,  to  watch  for  the  nation,  and  take  care  to  pre-  vatfon  and 
serve  it,  and  render  it  more  perfect;  to  better  its  state,  and  perfection  of 
to  secure  it,  as  far  as  possible,  against  every  thing  that    enaiolK 
threatens  its  safety  or  its  happiness. 

Hence  all  the  rights  -which  a  nation  derives  from  its  obli-  §  43.  Hi* 
gation  to  preserve  and  perfect  itself,  and  to  improve  its  state,  |***J» this 
(see  §§  18,  20,  and  23,  of  this  book);  all  these  rights,  I  say,  pjg    i 
reside  in  the  sovereign,  who  is  therefore  indifferently  called  L 
the  conductor  of  the  society,  superior,  prince,  &c. 

We  have  observed  above,  that  every  nation  ought  to  know  §  44.  He 
itself.    This  obligation  devolves  on  the  sovereign,  since  it  JJwSe 
is  he  who  is  to  watch  over  the  preservation  and  perfection  natlon. 
of  the  nation.    The  duty  which  the  law  of  nature  here  im- 
poses on  the  conductors  of  nations  is  of  extreme  importance, 
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BOOK  i.  and  of  considerable  extent.  They  ought  exactly  to  know 
CIIAr' 1V*  the  whole  country  subject  to  their  authority;  its  qualities, 
defects,  advantages,  and  situation  with  regard  to  the  neigh- 
bouring states;  and  they  ought  to  acquire  a  perfect  know- 
ledge of  the  manners  and  general  inclinations  of  their  peo- 
ple, their  virtues,  vices,  talents,  &c.  *A11  these  branches 
of  knowledge  are  necessary  to  enable  them  to  govern  pro- 

§  45.  The       The  prince  derives  his  authority  from  the  nation;  he  pos- 
*v,",i:ofhi,  sesses  just  so  much  of  it  as  they  have  thought  proper  to  in- 
trust him  with*.    If  the  nation  has  plainly  and  simply  in- 
vested him  with  the  sovereignty,  without  limitation  or  divi- 
Preroga-     sion,  he  is  supposed  to  be  invested  with  all  the  prerogatives, 
•elty.°f  ma  witllout  which  the  sovereign  command  or  authority  could 
not  be  exerted  in  the  manner  most  conducive  to  the  public 
welfare.  These  are  called  regal  prerogatives,  or  the  prero- 
gatives of  majesty. 

piiaeeoaeht  But  when  tte  sovere'gn  power  is  limited  and  regulated 
to  respect  by  the  fundamental  laws  of  the  state,  those  laws  shew  the 
and  support  prince  the  extent  and  bounds  of  his  power,  and  the  manner 

l!ienfcida~  in  wh5ch  he  is  to  exert  ltt  The  Princc  is  therefore  strictly 
laws.  obliged  not  only  to  respect,  but  also  to  support  them.  The 
constitution  and  the  fundamental  laws  are  the  plan  on  which 
the  nation  has  resolved  to  labour  for  the  attainment  of  hap- 
piness; the  execution  is  intrusted  to  the  prince.  Let  him 
religiously  follow  this  plan;  let  him  consider  the  fundamen- 
tal laws  as  inviolable  and  sacred  rules ;  and  remember  that 
the  moment  he  deviates  from  them,  his  commands  become 
unjust,  and  are  but  a  criminal  abuse  of  the  power  with  which 
he  is  intrusted.  He  is,  by  virtue  of  that  power,  the  guar- 
dian and  defender  of  the  laws:  and  while  it  is  his  duty  to 
restrain  each  daring  violator  of  them,  ought  he  himself  to 
trample  them  under  footf? 

*  Neque  enim  se  pnnceps  renjub-  things  (says  Grotius),  that  princes  aro 

licffi  et  smgulorum  dommura  arhitra-  often  found  to  make  no  scruple  of  \io- 

bitur,  quamvis  assentatoribus  id  in  lating  their  promises  under  the  stale 

aurera  insusurrantibus,  sed  rectorem  pretext  of  the  public  good,  the  people 

mercede  a  civibus  designata,  quam  of  Brabant,  in  order  to  obviate  that 

augere,  nisi  ipsis  volentibus,  nefas  ex-  inconvenience, established  the  custom 

istimabit.  Ibid.  c.v.— From  this  pnn-  of  never  admitting  their  prince  to  the 

ciple  it  follows  that  the  nation  is  su-  possession  of  the  government  without 

penor  to  the  sovereign.   Quod  caput  having  previously  made  with  him  a 

est,  ut  pnncipi  persuasum,  totius  rei-  covenant,  that,  whenever  he  may  han- 

puolicse  majorem  quam  ipsius  unius  pen  to  violate  the  laws  of  the  country 

auctontatem  esse:  neque  pessimis  ho-  they  shall  be  absolved  from  the  oath 

minibus  credat  diversum  affirmami-  of  obedience  they  had  sworn  to  him 

^CSSS^T1105  qua!  magna  l?tS1  anjple  reparation  *  made  for* 

permcies  est.  Ibid,  the  outrages  committed.    The  truth 

t  In  some  countries,  formal  pre-  of  this  is  confirmed  by  the  example 

mions  are  taken  against  the  abuse  of  put  generations,  who  Z-SE 


o  ?se    o    r    Senemtions,       o  fy 

of  power.— «  Reflecting  among  other    matte  effectual  use  of  arms  and  di- 
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IF  the  prince  be  invested  with  the  legislative  power,  he    BOOKI. 
may,  according  to  his  wisdom,  and  when  the  public  advan-  CHAP- 1V- 
tage  requires  it,  abolish  those  laws  that  are  not  fundamental,  § 47-  He 
and  make  new  ones.  (See  what  we  have  said  on  this  subject  S£yiaws  not 
in  the  preceding  chapter,  §  81).  fundamen- 

But  while  these  bws  exist,  the  sovereign  ought  religious-  **'• 
ly  to  maintain  and  observe  them.    They  are  the  foundation  **£;  £* 
of  the  public  tranquillity,  and  the  firmest  support  of  the  so-  maintain 
vereign  authority.    Every  thing  is  uncertain,  violent,  and  *nd  observe 
subject  to  revolutions,  in  those  unhappy  states  where  arbi- }^8®*istiDg 
trary  power  has  placed  her  throne.    It  is  therefore  the  true 
interest  of  the  prince,  as  well  as  his  duty,  to  maintain  and 
respect  the  laws;  he  ought  to  submit  to  them  himself.   We 
find  this  truth  established  in  a  piece  published  by  order  of 
Lewis  XIV.  one  of  the  most  absolute  princes  that  ever 
reigned  in  Europe.    "  Let  it  not  be  said  that  the  sovereign 
is  not  subject  to  the  laws  of  his  state,  since  the  contrary  pro- 
position is  one  of  the  truths  of  the  law  of  nations,  which  flat- 
tery has  sometimes  attacked,  and  which  good  princes  have 
always  defended,  at*  a  tutelar  divinity  of  thejr  states*." 

But  it  is  necessary  to  explain  this  submission  of  the  prince  §  49.  i» 
to  the  laws.  First,  he  ought,  as  we  have  just  seen,  to  follow  what  scnbc 
their  regulations  in  all  the  acts  of  his  administration.    In  S^ 
the  second  place,  he  is  himself  subject,  in  his  private  affairs,  lawn, 
to  all  the  laws  that  relate  to  property*    I  say,  "  in  his  pri- 
vate affairs;"  for  when  he  acts  a*  a  sovereign  prince,  ana  in 
the  name  of  the  state,  he  is  subject  only  to  the  fundamental 
laws,  and  the  law  of  nations.    In  the  third  place,  the  prince 
is  subject  to  certain  regulations  of  general  polity,  considered 
by  the  state  as  inviolable,  unless  he  b$  exoepted  in  express 
terms  by  the  law,  or  tacitly  by  a  necessary  consequence  of 
his  dignity.    I  here  speak  of  the  laws  that  relate  to  the  si- 
tuation of  individuals,  and  particularly  of  those  that  regulate 
the  validity  of  marriages.    These  laws  are  established  to  as- 
certain the  state  of  families:  now  the  royal  family  is  that  of 
all  others  the  most  important  to  be  certainly  known.    But, 
fourthly,  we  shall  observe  in  general,  with  respect  to  this 
question,  that,  if  the  prince  is  invested  with  a  full,  absolute, 
and  unlimited  sovereignty,  he  is  above  the  laws,  which  derive 
from  him  all  their  force;  and  he  may  dispense  with  his  own 

crew  to  reduce  within  proper  bounds  gagement  to  wwu«  the  citizens  in  the 

such  of  their  sovereigns  a»  had  trans-  enjoyment  of  their  privileges/'  An- 

praised  the  line  of  duty,  whether  nals  of  the  Netherlands,  Book  ii. note, 

through  their  owo  Ueemiousness  or  edit,  A  ».  i  W. 

the  artifices  of  thelt  flatterers.   Thus  *  A  treatise  «n  the  right  of  the 

it  happened  to  Jotra  the  Second;  nor  qaeen  tosevertl  states  of  the  Spanish 

would  they  consent  to  make  peace  monarchy,  1567,  in  ISmo.  part  ii. 

with  him  or  his  successors,  until  those  p.  101 . ' 
princes  had  entered  into  a  sokalfe  en- 
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observance  of  them,  whenever  natural  justice  and  equity  will 
permit  him.  Fifthly,  as  to  the  laws  relative  to  morals  and 
good  order,  the  prince  ought  doubtless  to  respect  them, 
and  to  support  them  by  his  example.  But,  sixthly,  he  is 
certainly  above  all  civil  penal  laws.  The  majesty  of  a  sove- 
reign will  not  admit  of  his  being  punished  like  a  private  per- 
son; and  his  functions  are  too  exalted  to  allow  of  his  being 
molested  under  pretence  of  a  fault  that  does  not  directly 
concern  the  government  of  the  state. 
§  so.  His  It  is  not  sufficient  that  the  prince  be  above  the  penal 
laws:  even  the  interest  of  nations  requires  that  we  should 
go  something  farther.  The  sovereign  is  the  soul  of  the  so- 
ciety; if  he  be  not  held  in  veneration  by  the  people,  and  in 
perfect  security,  the  public  peace,  and  the  happiness  and 
safety  of  the  state,  are  in  continual  danger.  The  safety  of 
the  nation  then  necessarily  requires  that  the  person  of  the 
prince  be  sacred  and  inviolable.  The  Roman  people  be- 
stowed this  privilege  on  their  tribunes,  in  order  that  they 
might  meet  with  no  obstruction  in  defending  them,  and  that 
no  apprehension  might  disturb  them  in  the  discharge  of 
their  office.  The  cares,  the  employments  of  a  sovereign, 
are  of  much  greater  importance  than  those  of  the  tribunes 
were,  and  not  less  dangerous,  if  he  be  not  provided  with  a 
powerful  defence.  It  is  impossible  even  for  the  most  just 
and  wise  monarch  not  to  make  mal-contents;  and  ought  the 
state  to  continue  exposed  to  the  danger  of  losing  so  valuable 
a  prince  by  the  hand  of  an  assassin?  The  monstrous  and 
absurd  doctrine,  that  a  private  person  is  permitted  to  kill 
a  bad  prince,  deprived  the  French,  in  the  beginning  of  the 
last  century,  of  a  hero  who  was  truly  the  father  of  his  peo- 
ple*. Whatever  a  prince  may  be,  it  is  an  enormous  crime 
against  a  nation  to  deprive  them  of  a  sovereign  whom  they 
^ -~  ik  proper  to  obey  f. 


*  Since  the  above  was  written,  poison  a  tyrant,  and  even  a  public 

Fiance  has  witnessed  a  renewal  of  enemy,  provided  it  be  done  without 

those  horrors.  She  sighs  at  the  idea  obliginghim,  either  by  force  orthrough 

of  having  given  birth  to  a  monster  mistake  or  ignorance,  to  concur  in  lh« 

capable  of  violating  the  majesty  of  act  that  causes  his  own  deaths—which 

kings  in  the  person  of  a  prince,  whom  would  be  the  case,  for  instance,  in 

the  qualities  of  his  heart  entitle  to  the  presenting  him  a  poisoned  draught 

love  of  his  subjects  and  the  veneration  For,  (says  he),  in  thus  leading  him  to 

of  foreigners.  [The  author  alludes  to  an  act  of  suicide,  although  committed 

the  attempt  made  by  Damien  to  0*-  through  ignorance,  we  make  him  vio- 

sassinate  Louis  XV.~]  Note,  edit,  late  the  natural  law  which  forbids 

A.D.  1797,  each  individual  to  take  away  his  own 

t  In  Mariana's  work  above  quoted,  hfej  and  the  crime  of  him  who  thus 

I  find  (chap.  vn.  towards  the  end)  unknowinglypoisonshimselfredoundd 

a  remarkable  instance  of  the  errors  on  the  real  author,— the  person  who 

into  which  we  are  apt  to  be  led  by  a  administered  the  poison.— Ne  cogatur 

subtle  sophistry  destitute  of  sound  tantumsciensamimprudens  sibicon- 

principles.  That  author  allows  us  to  scire*mortem;  quod  esse  nefas  judi- 
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But  this  high  attribute  of  sovereignty  is  no  reason  why    BOOK  z. 
the  nation  should  not  curb  an  insupportable  tyrant,  pro-  CHAP- 1V- 
nounce  sentence  on  him  (still  respecting  in  his  person  the  §  51.  But 
majesty  of  his  rank),  and  withdraw  itself  from  his  obedience. the  nation 
To  this  indisputable  right  a  powerful  republic  owes  its  birth.  TtytantT 
The  tyranny  exercised  by  Phillip  II.  in  the  Netherlands  ex-  and  with- 
cited  those  provinces  to  rise:  seven  of  them,  closely  confe-  2?w^.self 
derated,  bravely  maintained  their  liberties,  under  the  con-  obedience. 
duct  of  the  heroes  of  the  House  of  Orange;  and  Spain,  after  r    i  o  *i 
several  vain  and  ruinous  efforts,  acknowledged  them  sove-  *•  •* 

reign  and  independent  states.  If  the  authority  of  the  prince 
is  limited  and  regulated  by  the  fundamental  laws,  the  prince, 
on  exceeding  the  bounds  prescribed  him,  commands  without 
any  right,  and  even  without  a  just  title :  the  nation  is  not 
obliged  to  obey  him,  but  may  resist  his  unjust  attempts.  As 
soon  as  a  prince  attacks  the  constitution  of  the  state,  he 
breaks  the  contract  which  bound  the  people  to  him;  the 
people  become  free  by  the  act  of  the  sovereign,  and  can  no 
longer  view  him  but  as  an  usurper  who  would  Toad  them  with 
oppression.  This  truth  is  acknowledged  by  every  sensi- 
ble writer,  whose  pen  is  not  enslaved  by  fear,  or  sold  for 
hire.  But  some  celebrated  authors  maintain,  that  if  the 
prince  is  invested  with  the  supreme  command  in  a  full  and 
absolute  manner,  nobody  has  a  right  to  resist  him,  much  less 
to  curb  him,  and  that  nought  remains  for  the  nation  but  to 
suffer  and  obey  with  patience.  This  is  founded  upon  the 
supposition  that  such  a  sovereign  is  not  accountable  to  any 
person  for  the  manner  in  which  he  governs,  and  that  if  the 
nation  might  control  his  actions  and  resist  him,  where  it 
thinks  them  unjust,  his  authority  would  no  longer  be  abso- 
lute; which  would  be  contrary  to  this  hypothesis.  They 
say  that  an  absolute  sovereign  completely  possesses  all  the 
political  authority  of  the  society,  which  nobody  can  oppose; 
that,  if  he  abuses  it,  he  does  ill  indeed,  and  wounds  his 
conscience ;  but  that  his  commands  are  not  the  less  obliga- 
tory, as  being  founded  on  a  lawful  right  to  command;  that 
the  nation,  by  giving  him  absolute  authority,  has  reserved  no 
share  of  it  to  itself,  and  has  submitted,  to  his  discretion,  &c. 
We  might  be  content  with  answering,  that  in  this  light  there 
is  not  any  sovereign  who  is  completely  and  fully  absolute. 
But  in  order  to  remove  all  these  vain  subtleties,  let  us  re- 
member the  essential  end  of  civil  society.  Is  it  not  to  labour 
in  concert  for  the  common  happiness  of  all?  Was  it  not 
with  this  view  that  every  citizen  divested  himself  of  his 

camus,  veneno  in  potu  aut  cibo,  quod  or  only  desirous  of  throwing  a  slight 

hauriatqui  periraendiis  est,  autsirai-  varnish  over  the  detestable  doctrine 

li  alia  re  temperate.    A  fine  reason,  contained  in  that  chapter? — Note, 

truly  1   Was  Mariana  disposed  to  in-  edit  A.  o.  1797. 
suit  the  understandings  of  his  readers, 
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rights,  and  resigned  his  liberty?  Could  the  society  make 
such  use  of  its  authority,  as  irrevocably  to  surrender  itself 
and  all  its  members  to  the  discretion  of  a  cruel  tyrant?^  No, 
certainly,  since  it  would  no  longer  possess  any  right  itself, 
if  it  were  disposed  to  oppress  a  part  of  the  citizens. 
When,  therefore,  it  confers  the  supreme  and  absolute  go- 
vernment, without  an  express  reserve,  it  is  necessarily  with 
the  tacit  reserve  that  the  sovereign  shall  use  it  for  the  safety 
of  the  people,  and  not  for  their  ruin.  If  he  becomes  the 
scourge  ofthe  state,  he  degrades  himself;  he  is  no  better 
than  a  public  enemy,  against  whom  the  nation  may  and 
ought  to  defend  itself;  and  if  he  has  carried  his  tyranny  to 
the  utmost  height,  why  should  even  the  life  of  so  cruel  and 
perfidious  an  enemy  be  spared?  Who  shall  presume  to 
blame  the  conduct  ofthe  Roman  senate,  that  declared  Nero 
an  enemy  to  his  country? 

[  19  ]  But  it  is  of  the  utmost  importance  to  observe,  that  this 
judgment  can  only  be  passed  by  the  nation,  or  by  a  body 
which  represents  it,  and  that  the  nation  itself  cannot  make 
any  attempt  on  the  person  of  the  sovereign,  except  in  cases 
of  extreme  necessity,  and  when  the  prince,  by  violating  the 
laws,  and  threatening  the  safety  of  his  people,  puts  himself 
in  a  state  of  war  against  them.  It  is  the  person  of  the  sove- 
reign, not  that  of  an  unnatural  tyrant  and  a  public  enemy, 
that  the  interest  of  the  nation  declares  sacred  and  inviolable. 
We  seldom  see  such  monsters  as  Nero.  In  the  more  com- 
mon cases,  when  a  prince  violates  the  fundamental  laws; 
when  he  attacks  the  liberties  and  privileges  of  his  subjects; 
or  (if  he  be  absolute)  when  his  government,  without  being 
carried  to  extreme  violence,  manifestly  tends  to  the  ruin 
of  the  nation ;  it  may  resist  him,  pass  sentence  on  him, 
and  withdraw  from  his  obedience ;  but  though  this  may  be 
done,  still  his  person  should  be  spared,  and  that  for  the 
welfare  of  the  state*.  It  is  above  a  century  since  the  Eng- 

*Dissimulandumcenseoquatenus  primum  Alfonsus  ejus  frater,  recte 

salus  publica  patiatur,  privatimque  an  secus  non  dispute,  Bed  tamen  in 

comiptismoribusprincepscontingat:  tenera  *fate  rex  eet  proclaraatus : 

alioquin  si  rempubucam  in  periculum  deinde  defuncto  Alfonso,  Elisabetba 

vocat,  si  patritt  religionis  contemptor  ejus  soror,  Henricp  invitp,  rerum  sum- 

existit,  neque  medicinam  ullam  re-  mam  ad  se  traxit,  regio  tantum  no* 

cipit,  abdicandum  judioo,  alium  sub-  mine  abstinens  dum  ille  vixit    Ma- 

stituendum ;  quod  in  Hispania  non  riana,  de  Rege  et  Regis  Institut.  Lib. 

semel  faisse  facturn  scimus:  quasi  i.  c.  iii. 

fera  irritata,  omnium  telis  peti  debet,  To   this  authority,  furnished  by 

cum,  humamtate  abdicata,  tyrannum  Spain,  join  that  of  Scotland,  proved 

induit    Sic  Petro  rege  ob  immani-  by  the  letter  of  the  barons  to  the 

tatem  dejecto  publice,  Henricus  ejus  pope,  dated  April  6,  1320,  request* 

frater,quamvisex  impari  matre,  reg-  ing  him  to  prevail  on  the  king  of 

mim  obtinuit    Sic  Henrico  hujus  England  to  desist  from  his  enter-* 

abnepote  ob   ignaviam  pravosque  prises  against  Scotland,  After  having 

mores  abdicate  pxocerum  suffragiis,  spoken  of  the  evils  they  had  sufibrea 
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lish  took  up  arms  against  their  king,  and  obliged  him  to  de- 
scend  from  the  throne.  A  set  of  able  enterprising  men, 
spurred  on  by  ambition,  took  advantage  of  the  terrible  fer- 
ment caused  by  fanaticism  and  party  spirit;  and  Great 
Britain  suffered  her  sovereign  to  die  unworthily  on  a  scaffold. 
The  nation  coming  40  itself  discovered  its  former  blindness. 
If,  to  this  day,  it  still  annually  makes  a  solemn  atonement,  it 
is  not  only,  from  the  opinion  that  the  unfortunate  Charles  L 
did  not  deserve  so  cruel  a  fate,  but,  doubtless,  from  a  con- 
viction that  the  very  safety  of  the  state  requires  the  person 
of  the  sovereign  to  be  held  sacred  and  inviolable,  and  that 
the  whole  nation  ought  to  render  this  maxim  venerable,  by 
paying  respect  to  it  when  the  care  of  its  own  preservation 
will  permit. 

One  word  more  on  the  distinction  that  is  endeavoured  to 
be  made  here  in  favour  of  an  absolute  sovereign.  Who- 
ever has  well  weighed  the  force  of  the  indisputable  princi- 
ples we  have  established,  will  be  convinced,  that  when  it  is 
necessary  to  iresist  a  prince  who  has  become  a  tyrant,  the 


from  him,  they  add — A  quibus  mails 
innumeris,  ipso  juvante  qui  post  vul- 
nera  medetur  et  sanat,  liberal!  sumus 
perserenissimum  principem  regem  et 
dominum  nostrum,  dominum  Eo- 
bertum,  qui  pro  populo  et  taereditate 
suis  de  manibus  laimicorum  hbe- 
randis,  quasi  alter  Maccabeus  aut 
Josue,  labores  et  tedia,  medias  et 
pericula,Jffitosustinuitaniino.  Quern 
etiara  divina  dispositio,  et  (juxta 
leges  et  consuetudines  nostras,  quas 
usque  ad  mortem  sustmere  volumus) 
juris  successio,  et  debitus  nostrorum 
consensus  et  asseosus  nostrum  fece- 
runt  principem  atque  regem:  cui, 
tanquam  ilh  per  quern  salus  in  po- 
pulo  facta  est,  pro  nostra  libertate 
tuenda,  tarn  jure  quam  mentis  tene- 
mur,  et  volumus  in  omnibus  adhae- 
rere.  Quern,  si  ab  inceptis  desistet, 
regi  Anglorum  aut  Anglis  nos  aut 
regnum  nostrum  volens  subjicere, 
tanouam  inumcum  nostrum  et  sui 
nostrique  juris  subversorem,  statim 
expellere  nitemur,  et  almm  regem 
nostrum,  qui  ad  defensionem  nostram 
sufficiet,  facierous:  quia,  quamdiu 
centum  viri  remanserint,  nunquam 
Anglorum  dominio  aliquatenus  vo- 
lumus subjugaru  Non  enim  propter 
gloriara,  divitias,  aut  honores  pugna- 
mus,  sed  propter  libertatem  solum- 
roodo,  quam  nemo  bonus  nisi  simul 
cum  vita  amittit. 


"  In  tlie  year  1581 "  (says  Grotius, 
Ann.  book  III.)  "the  confederated 
provinces  of  the  Netherlands — after 
having  for  nine  years  continued  to 
wage  war  against  Philip  the  Second, 
without  ceasing  to  acknowledge  him 
as  their  sovereign — at  length  so- 
lemnly deprived  him  of  the  autho- 
rity he  had  possessed  over  their  coun- 
try, because  he  had  violated  their 
laws  and  privileges."  The  author 
afterwards  observes,  that  "  France, 
Spam  herself,  England,  Sweden, 
Denmark,  furnish  instances  of  kings 
deposed  by  their  people ;  so  that  there 
are  at  present  few  sovereigns  in  Eu- 
rope whose  right  to  the  crown  rests 
on  any  other  foundation  than  the 
right  which  the  people  possess  of  di- 
vesting their  sovereign  of  his  power 
when  he  makes  an  ill  use  of  it."  Pur- 
suant to  this  idea,  the  United  Pro- 
vinces, in  their  justificatory  letters 
on  that  subject,  addressed  to  the 
princes  of  the  empire  and  the  king 
of  Denmark — after  bavin*  enume- 
rated the  oppressive  acts  of  the  king 
of  Spain,  added—"  Then,  by  a  mode 
which  has  been  often  enough  adopted 
even  by  those  nations  that  now  live 
under  kingly  government,  we  wrested 
the  sovereignty  from  him  whose  ac- 
tions were  all  contrary  to  the  duty  of 
a.  prince.'11  Ibid. — Note,  edit.  JL.  n. 
1797. 
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BOOK  i.  right  of  the  people  is  still  the  same,  whether  that  prince 
r«*p.  iv-  was  made  absolute  by  the  laws,  or  was  not;  because  that 
right  is  derived  from  what  is  the  object  of  all  political 
society — the  safety  of  the  nation,  which  is  the  supreme  law*. 
But,  if  the  distinction  of  which  we  are  treating  is  of  no  mo- 
ment with  respect  to  the  right,  it  can  be^of  none  in  practice, 
with  respect  to  expediency.  As  it  is  very  difficult  to  oppose 
an  absolute  prince,  and  it  cannot  be  done  without  raising 
great  disturbances  in  the  state,  and  the  most  violent  and 
dangerous  commotions,  it  ought  to  be  attempted  only  in 
cases  of  extremity,  when  the  public  misery  is  raised  to  such 
a  height,  that  the  people  may  say  with  Tacitus,  miseram 
pacem  vel  bello  bene  mutari,  that  it  is  better  to  expose 
themselves  to  a  civil  war,  than  to  endure  them.  But  if  the 
prince's  authority  be  limited,  if  it  in  some  respects  depends 
on  a  senate,  or  a  parliament  that  represents  the  nation,  there 
are  means  of  resisting  and  curbing  him,  without  expos- 
ing the  state  to  violent  shocks.  When  mild  and  innocent 
remedies  can  be  applied  to  the  evil,  there  can  be  no  reason 
for  waiting  until  it  becomes  extreme. 

§  52.  Arbi-  But  however  limited  a  prince's  authority  may  be,  he  is 
ufewTthe"  coinmonty  v^rY  jealous  of  it;  it  seldom  happens  that  he  pa- 
king  and  tiently  suffers  resistance,  and  peaceably  submits  to  the 
his  subjects,  judgment  of  his  people*  Can  he  want  support,  while  he  is 
[  21  ]  the  distributor  of  favours  ?  We  see  too  many  base  and  am- 
bitious souls,  for  whom  the  state  of  a  rich  and  decorated 
slave  has  more  charms  than  that  of  a  modest  and  virtuous 
citizen.  It  is  therefore  always  difficult  for  a  nation  to  resist 
a  prince  and  pronounce  sentence  on  his  conduct,  without 
exposing  the  state  to  dangerous  troubles,  and  to  shocks  ca- 
pable of  overturning  it.  This  has  sometimes  occasioned  a 
compromise  between  the  prince  and  the  subjects,  to  submit 
to  the  decision  of  a  friendly  power  all  the  disputes  that 
might  arise  between  them.  Thus  the  kings  of  Denmark,  by 
solemn  treaties,  formerly  referred  to  those  of  Sweden  the 
differences  that  might  arise  between  them  and  their  senate ; 
and  this  the  kings  of  Sweden  have  also  done  with  regard  to 
those  of  Denmark.  The  princes  and  states  of  West  Fries- 
land,  and  the  burgesses  of  Embden,  have  in  the  same 
manner  constituted  the  republic  of  the  United  Provinces 
the  judge  of  their  differences.  The  princes  and  the  city  of 

*  Populi   patroni  mm   pauciora  potestatem.   Ibid.  cap.  vi. 

nequemmoraprssidiahabent.  Certe  Est  tamen  salutans  cogitatio,  ut 

a  repubhca,  unde  ortum  habet  regia  sitprincipibuspersuasura,  sirempub- 

potestas,  rebus  exigentibus,  regens  in  licam  oppressermt,  si  vitus  et  fcedi- 

jus  vocari  potest,   et,  si  sanitatem  tate  mtolerandi  erunt,  ea  se  condi- 

respuat,  prmcipatu  spoliari;  Deque  tione  vivere,  ut  non  jure  tantum,  sed 

ita  in  principem  jura  potestatis  trans-  cum  laude  et  gloria,  periim  possint. 

tuht,  ut  non  sibi  majoreiu  reservarit  Ibid.— Note,  edit.  A.D.  1797. 
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Neufchatel  established,  in  1406,  the  canton  of  Berne  per-    BOOK  i. 
petual  judge  and  arbitrator  of  their  disputes.    Thus  also,  CHAP-  'v 
according  to  the  spirit  of  the  Helvetic  confederacy,  the 
entire  body  takes  cognizance  of  the  disturbances  that  arise 
in  any  of  the  confederated  states,  though  each  of  them  is 
truly  sovereign  and^ndependent. 

As  soon  as  a  nation  acknowledges  a  prince  for  its  lawful  §  5&  The 
sovereign,  all  the  citizens  owe  him  a  faithful  obedience.  He  Jjjjjfjj^ 
can  neither  govern  the  state,  nor  perform  what  the  nation  jects  owe  to 
expects  from  him,  if  he  be  not  punctually  obeyed.  Subjects  a  sovereign, 
then  have  no  right,  in  doubtful  cases,  to  examine  the  wisdom 
or  justice  of  their  sovereign's  commands ;  this  examination 
belongs  to  the  prince :  his  subjects  ought  to  suppose  (if 
there  be  a  possibility  of  supposing  it)  that  all  his  orders  are 
just  and  salutary:  he  alone  is  accountable  for  the  evil  that 
may  result  from  them. 

Nevertheless  this  ought  not  to  be  entirely  a  blind  obedi-  §  54.  in 
ence.  No  engagement  can  oblige,  or  even  authorize,  a  man  ™hat  ***** 
to  violate  the  law  of  nature.  All  authors  who  have  any  M2tl5J- 
regard  to  conscience  or  decency,  agree  that  no  one  ought 
to  obey  such  commands  as  are  evidently  contrary  to  that 
sacred  law.  Those  governors  of  places  who  bravely  refused 
to  execute  the  barbarous  orders  of  Charles  IX.  on  the  me- 
morable day  of  St.  Bartholomew,  have  been  universally 
praised;  and  the  court  did  not  dare  to  punish  them,  at  least 
openly.  "  Sire,"  said  the  brave  Orte,  governor  of  Bayonne, 
in  his  letter,  "  I  have  communicated  your  Majesty's  com- 
mand to  your  faithful  inhabitants  and  warriors  in  the  garri- 
son ;  and  I  have  found  there  only  good  citizens  and  brave 
soldiers,  but  not  a  single  executioner:  wherefore  both  they 
and  I  most  humbly  entreat  your  Majesty  to  be  pleased  to 
employ  our  hands  and  our  lives  in  things  that  are  possible, 
however  hazardous  they  may  be;  and  we  will  exert  our- 
selves to  the  last  drop  of  our  blood  in  the  execution  of 
them."*  The  Count  de  Tende,  Charny,  and  others,  replied  [  22  ] 
to  those  who  brought  them  the  orders  of  the  court,  "  that 
they  had  too  great  a  respect  for  the  king,  to  believe  that 
such  barbarous  orders  came  from  him." 

It  is  more  difficult  to  determine  in  what  cases  a  subject 
may  not  only  refuse  to  obey,  but  even  resist  a  '^gvereigu, 
and  oppose  his  violence  by  force.  When  a  sovd^ga  does 
injury  to  any  one,  he  acts  without  any  real  authority;  but 
we  ought  not  thence  to  conclude  hastily  that  the  subject 
may  resist  him.  The  nature  of  sovereignty,  and  the  welfare 
of  the  state,  will  not  permit  citizens  to  oppose  a  prince 
whenever  his  commands  appear  to  thfem  unjust  or  prejudi- 
cial This  would  be  falling  back  into  the  state  of  nature, 

*  Mezewy's  History  of  France,  vol. «.  p.  Itor. 
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BOOK  i.    and  rendering  government  impossible.     A  subject  ought 
CHAP,  iv.  patiently  to  suffer  from  the  prince  doubtful  wrongs,  and 
wrongs  that  are  supportable;  the  former,  because  whoever 
has  submitted  to  the  decision  of  a  judge,  is  no  longer  capa- 
ble of  deciding  his  own  pretensions ;  and  as  to  those  that 
are  supportable,  they  ought  to  be  sacyificed  to  the  peace 
and  safety  of  the  state,  on  account  of  the  great  advantages 
obtained  by  living  in  society.     It  is  presumed,  as  matter  of 
course,  that  every  citizen  has  tacitly  engaged  to  observe 
this  moderation;   because,  without  it,  society  could  not 
exist.    But  when  the  injuries  are  manifest  and  atrocious, — 
when  a  prince,  without  any  apparent  reason,  attempts  to 
deprive  us  of  life,  or  of  those  things,  the  loss  of  which  would 
render  life  irksome,  who  can  dispute  our  right  to  resist  him? 
Self-preservation  is  not  only  a  natural  right,  but  an  obliga- 
tion imposed  by  nature,  and  no  man  can  entirely  and  abso- 
lutely renounce  it.    And  though  he  might  give  it  up,  can 
he  be  considered  as  having  done  it  by  his  political  engage- 
ments, since  he  entered  into  society  only  to  establish  his 
own  safety  upon  a  more  solid  basis?  The  welfare  of  society 
does  not  require  such  a  sacrifice;  and,  as  Barbeyrac  well 
observes  in  his  notes  on  Grotius,  "  If  the  public  interest 
requires,  that  those  who  obey  should  suffer  some  inconveni- 
ence, it  is  no  less  for  the  public  interest  that  those  who 
command  should  be  afraid  of  driving  their  patience  to  the 
utmost  extremity."*    The  prince  who  violates  all  laws,  who 
no  longer  observes  any  measures,  and  who  would  in  his 
transports  of  fury  take  away  the  life  of  an  innocent  person, 
divests  himself  of  his  character,  and  is  no  longer  to  be  con- 
sidered in  any  other  light  than  that  of  an  unjust  and  outra- 
geous enemy,  against  whom  his  people  are  allowed  to  defend 
themselves.    The  person  of  the  sovereign  is  sacred  and 
inviolable:  but  he,  who  after  having  lost  all  the  sentiments 
of  a  sovereign,  divests  himself  even  of  the  appearances  and 
exterior  conduct  of  a  monarch,  degrades  himself:  he  no 
longer  retains  the  sacred  character  of  a  sovereign,  and  can- 
not retain  the  prerogatives  attached  to  that  exalted  rank* 
However,  if  this  prince  is  not  a  monster,~~if  he  is  furious 
[    28    ]  only  against  us  in  particular,  and  from  the  effects  of  a  sadden 
transport  or  a  violent  passion,  and  is  supportable  to  the  rest 
of  the  nation,  the  respect  we  ought  to  pay  to  the  tranquillity 
of  the  state  is  such,  and  the  respect  due  to  sovereign  ma- 
jesty so  powerful,  that  we  are  strictly  obliged  to  seek  every 
other  means  of  preservation,  rather  than  to  put  his  person 
in  danger.    Every  one  knows  the  example  set  by  David: 
he  fled,— he  kept  himself  concealed,  to  secure  himself  from 
Saul  s  fury,  and  more  than  once  spared  the  life  of  his  perse- 

*  De  Jure  Belli  &  Pacis,  Lib.  J.-cap.  iv.  J 11,  n.  2, 
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cutor.    When  the  reason  of  Charles  VI.  of  France  was    BOOK  i. 
suddenly  disordered  by  a  fatal  accident,  he  in  his  fury  killed  CHAP.IV. 
several  of  those  who  surrounded  him :  none  of  them  thought 
of  securing  his  own  life  at  the  expense  of  that  of  the  king; 
they  only  endeavoured  to  disarm  and  secure  him.  They  did 
their  duty  like  mentf  honour  and  faithful  subjects,  in  ex- 
posing their  lives  to  save  that  of  this  unfortunate  monarch : 
such  a  sacrifice  is  due  to  the  state  and  to  sovereign  majesty: 
furious  from  the  derangement  of  his  faculties,  Charles  was 
not  guilty;  he  might  recover  his  health,  and  again  become 

What  has  been  said  is  sufficient  for  the  intention  of  this  §  ?5;  of 
work:  the  reader  may  see  these  questions  treated  more 
large  in  many  books  that  are  well  known.  We  shall  con- 
clude this  subject  with  an  important  observation.  A  sove- 
reign is  undoubtedly  allowed  to  employ  ministers  to  ease 
him  in  the  painful  offices  of  government ;  but  he  ought 
never  to  surrender  his  authority  to  them.  When  a  nation 
chuses  a  conductor,  it  is  not  with  a  view  that  he  should 
deliver  up  his  charge  into  other  hands.  Ministers  ought 
only  to  be  instruments  in  the  hands  of  the  prince ;  he  ought 
constantly  to  direct  them,  and  continually  endeavour  to 
know  whether  they  act  according  to  his  intentions.  If  the 
imbecillity  of  age,  or  any  infirmity,  render  him  incapable  of 
governing,  a  regent  ought  to  be  nominated,  according  to 
the  laws  of  the  state:  but  when  once  the  sovereign  is 
capable  of  holding  the  reins,  let  him  insist  on  being  served, 
but  never  suffer  himself  to  be  superseded.  The  last  kings 
of  France  of  the  first  race  surrendered  the  government  and 
authority  to  the  mayors  of  the  palace:  thus  becoming  mere 
phantoms,  they  justly  lost  the  tide  and  honours  of  a  dignity 
of  which  they  had  abandoned  the  functions.  The  ^nation 
has  every  thing  to  gain  in  crowning  an  all-powerful  minister, 
for  he  will  improve  that  soil  as  his  own  inheritance,  which 
he  plundered  whilst  he  only  reaped  precarious  advantages 
from  it 
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CHAP.  V. 

OF  STATES  ELECTIVE,  SUCCESSIVE  OR  HEREDITARY*  AND  OF 
THOSE  CALLED  PATRIMONIAL. 


§  56.  Of        "WE  have  seen  in  the  preceding  chapter,  that  it  originally 
state^6       belongs  to  a  nation  to  confer  the  supreme  authority,  and  to 
chuse  the  person  by  whom  it  is  to  be  governed.    If  it  con- 
fers the  sovereignty  on  him  for  his  own  person  only,  reserv- 
[    2 1    ]  ing  to  itself  the  right  of  causing  a  successor  after  the  sove- 
reign's death,  the  state  is  elective.    As  soon  as  the  prince 
is  elected  according  to  the  laws,  he  enters  into  the  posses- 
sion of  all  the  prerogatives  which  those  laws  annex  to  his 
dignity. 

§  57.  Whe-     It  has  been  debated,  whether  elective  kings  and  princes 
ther  elective  are  reai  sovereigns.   But  he  who  lays  any  stress  on  this  cir- 
reafLve6-    cumstance  must  have  only  a  very  confused  idea  of.  sove- 
reigns,       reignty.    The  manner  in  which  a  prince  obtains  his  dignity 
has  nothing  to  do  with  determining  its  nature.    We  must 
consider,  first,  whether  the  nation  itself  forms  an  indepen- 
dent society  (see  chap.  1),  and  secondly,  what  is  the  extent 
of  the  power  it  has  intrusted  to  the  prince.    Whenever  the 
chief  of  an  independent  state  really  represents  his  nation, 
he  ought  to  be  considered  as  a  true  sovereign  (§  40),  even 
though  his  authority  should  be  limited  in  several  respects. 
§  58.  of        When  a  nation  would  avoid  the  troubles  which  seldom 
•ndim?    ^  to  accomPan7  the  election  of  a  sovereign,  it  makes  its 
ditary        choice  for  a  long  succession  of  years,  by  establishing  the 
states.        rig/it  of  succession,  or  by  rendering  the  crown  hereditary  in 
of  therSht  a  fem"y>  according  to  the  order  and  rules  that  appear  most 
of  succea-    agreeable  to  that  nation.  The  name  of  an  Hereditary  State 
son.          or  Kingdom  is  given  to  that  where  the  successor  is  appointed 
,  by  the  same  law  that  regulates  the  successions  of  individu- 
als.    The  Successive  Kingdom  is  that  where  a  person  sue* 
ceeds  accordi !  -  -1     "    * 


Thus  the  lineal  succession,  and  of  males  alone,  is  established 
in  France. 

§  59.  other  The  right  of  succession  is  not  always  the  primitive  estab- 
H*01615?  of  a  nation;  it  may  have  been  introduced  by  the 
concession  of  another  sovereign,  and  even  by  usurpation. 
But  when  it  is  supported  by  long  possession,  the  people  are 
considered  as  consenting  to  it;  and  this  tacit  consent  ren- 
ders it  lawful,  though  the  source  be  vicious.  It  rests  then 
on  the  foundation  we  have  already  pointed  out— a  foundation 
that  alone  is  lawful  and  incapable  of  being  shaken,  and  to 
which  we  must  ever  revert.  e 
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The  same  right,  according  to  Grotius  and  the  generality    BOOK  t. 
of  writers,  may  be  derived  from  other  sources,  as  conquest,    CHAP-  v* 
or  the  right  of  a  proprietor,  who,  being  master  of  a  country,  §  oo.  other 
should  invite  inhabitants  to  settle  there,  and  give  them  ^Jj®8^ 
lands,  on  condition  of  their  acknowledging  him  and  his  heirs  Amount  to 
for  their  sovereigns.*    But  as  it  is  absurd  to  suppose  that  a  the  same 
society  of  men  can  place  themselves  in  subjection  otherwise  th!n8- 
than  with  a  view  to  their  own  safety  and  welfare,  and  still 
more  that  they  can  bind  their  posterity  on  any  other  foot- 
ing, it  ultimately  amounts  to  the  same  thing;  and  it  must 
still  be  said  that  the  succession  is  established  by  the  express 
will,  or  the  tacit  consent  of  the  nation,  for  the  welfare  and 
safety  of  the  state. 

It  thus  remains  an  undeniable  truth,  that  in  all  cases  the  §  61.  A  na- 
succession  is  established  or  received  only  with  a  view  to  the  Uon  m&y 
public  welfare  and  the  general  safety.    If  it  happened  then  ^Sefonhe 
that  the  order  established  in  this  respect  became  destructive  succession, 
to  the  state,  the  nation  would  certainly  have  a  right  to 
change  it  by  a  new  law.     Salus  populi  suprema  lex,  the  [    25    ] 
safety  of  the  people  is  the  supreme  law;  and  this* law  is 
agreeable  to  the  strictest  justice,  the  people  having  united 
in  society  only  with  a  view  to  their  safety  and  greater  ad- 
vantage*. 

This  pretended  proprietory  right  attributed  to  princes  is 
a  chimera,  produced  by  an  abuse  which  its  supporters  would 
fain  make  of  the  laws  respecting  private  inheritances.  The 
state  neither  is  nor  can  be  a  patrimony,  since  the  end  of  pa- 
trimony is  the  advantage  of  the  possessor,  whereas  the 
prince  is  established  only  for  the  advantage  of  the  statef . 

*  Nimirum,  quod  publics  salutis  res-publica);  and  that,  as  in  every 

causa  et  communi  consensu  statutum  period  of  the  world,  there  have  been 

est,eadem  multitudinis  voluntate,  re-  nations  who  governed  themselves  by 

bus  exigentibus,  immutari  quid  ob-  popular  assemblies,  or  by  a  senate; 

stat?    MARIANA,  ibid.  c.  iv.  there  have  been  others  who  intrusted 

t  When  Philip  II.  resigned  the  the  general  management  of  their  con- 
Netherlands  to  his  daughter  Isabella  cerns  to  princes.  For  it  is  not  to  be 
Clara  Eugenia,  it  was  said  (accord-  imagined,  it  was  added,  that  legiti- 
ing  to  the  testimony  of  Grotius)  that  mate  sovereignties  have  originated 
it  was  setting  a  dangerous  precedent,  from  any  other  source  than  the  con- 
for  a  prince  to  treat  free  citizens  as  sent  of  the  people,  who  gave  them- 
his  property,  and  barter  them  away  selves  all  up  to  a  single  person,  or, 
like  domestic  slaves;  that,  among  for  the  sake  of  avoiding  the  tumults 
barbarians,  indeed,  the  extraordinary  and  discord  of  elections,  to  a  whole 
practice  sometimes  obtained  of  trans-  family:  and  those  to  whom  they  thus 
fernng  governments  by  will  or  dona-  committed  themselves,  were  induced 
tion,  because  those  people  were  in-  by  the  prospect  of  honourable  pre- 
capable  of  discerning  the  difference  eminence  alone  to  accept  a  dignity 
between  a  prince  and  a  master;  but  by  which  they  were  bound  to  promote 
that  those,  whom  superior  knowledge  the  general  welfare  of  their  fellow 
enabled  to  distinguish  between  what  citizens  in  preference  to  their  own 
is  lawful  and  what  is  not,  could  private  advantage.  GROTIUS.  Hist, 
plainly  perceive  that  the  administra-  of  the  Disturbances  in  the  Nether- 
tion  of  a  state  is  the  property  df  the  lands,  Book  II.— Edit.  A,  D.  1797. 
people  (thence  usually  denominated 
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The  consequence  is  evident:  if  the  nation  plainly  perceives 
.that  the  heir  of  her  prince  would  be  a  pernicious  sovereign, 
she  has  a  right  to  exclude  him. 

The  authors,  whom  we  oppose,  grant  this  right  to  a  des- 
potic prince,  while  they  refuse  it  to  nations.  This  is  be- 
cause they  consider  such  a  prince  as  a  veal  proprietor  of  the 
empire,  and  will  not  acknowledge  that  the  care  of  their  owr 
safety,  and  the  right  to  govern  themselves,  still  essential!} 
belong  to  the  society,  although  they  have  intrusted  them 
even  without  any  express  reserve,  to  a  monarch  and  his 
heirs.  In  their  opinion,  the  kingdom  is  the  inheritance  oJ 
the  prince,  in  the  same  manner  as  his  field  and  his  flocks— 
a  maxim  injurious  to  human  nature,  and  which  they  would 
not  have  dared  to  advance  in  an  enlightened  age,  if  it  had 
not  the  support  of  an  authority  which  too  often  proves 
stronger  than  reason  and  justice. 

§  62.  or        A  nation  may,  for  the  same  reason,  oblige  one  branch  whc 
renuncia-    removes  to  another  country,  to  renounce  all  claim  to  the 
OU8t         crown,  as  a  daughter  who  marries  a  foreign  prince.    These 
renunciations,  required  or  approved  by  the  state,  are  per- 
fectly valid,  since  they  are  equivalent  to  a  law  that  such  per- 
sons and  their  posterity  should  be  excluded  from  the  throne 
Thus  the  laws  of  England  have  for  ever  rejected  every  Ro 
man  Catholic.    "  Thus  a  law  of  Russia,  made  at  the  begin 
[    26    ]  ning  of  the  reign  of  Elizabeth,  most  wisely  excludes  fron 
the  possession  of  the  crown  every  heir  possessed  of  anothei 
monarchy;  and  thus  the  law  of  Portugal  disqualifies  everj 
foreigner  who  lays  claim  to  the  crown  by  right  of  blood*." 
Some  celebrated  authors,  in  other  respects  very  learne< 
and  judicious,  have  then  deviated  from  the  true  principles  ii 
treating  of  renunciations.  They  have  largely  expatiated  on  the 
rights  of  children  born  or  to  be  born,  of  the  transmission  o 
those  rights,  &c.    But  they  ought  to  have  considered  the 
succession  less  as  a  property  of  the  reigning  family,  than  as  i 
law  of  the  state.  From  this  clear  and  incontestible  principle 
we  easily  deduce  the  whole  doctrine  of  renunciations.  Thorn 
required  or  approved  by  the  state  are  valid  and  sacred 
they  are  fundamental  laws:  those  not  authorized  by  th< 
state  can  only  be  obligatory  on  the  prince  who  made  them 
They  cannot  injure  his  posterity,  and  he  himself  may  reced< 
from  them  in  case  the  state  stands  in  need  of  him  and  givei 
him  an  invitation:  for  he  owes  his  services  to  a  people  wh< 
had  committed  their  safety  to  his  care*    For  the  same  rea 
son,  the  prince  cannot  lawfully  resign  at  an  unseasonabli 
juncture,  to  the  detriment  of  the  state,  and  abandon  in  im 
minent  danger  a  nation  that  had  put  itself  under  his  caref. 

* 

*  Spirit  of  Laws,    Book   xxvi,    regulations. 
Chap,  xxiii,  where  may   be  seen       f  See  further  on, 
very  good  political  reasons  for  these 
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In  ordinary  cases,  when  the  state  may  follow  the  establish-    BOOK  r. 
ed  rule  without  being  exposed  to  very  great  and  manifest    CHAP,  v. 
danger,  it  is  certain  that  every  descendant  ought  to  succeed  §  63.  The 
when  the  order  of  succession  calls  him  to  the  throne,  how-  J£j?|f su< 
ever  great  may  appear  his  incapacity  to  rule  by  himself.  OUght  com 
This  is  a  consequence  of  the  spirit  of  the  law  that  establish-  monly  to  t 
ed  the  succession :  for  the  people  had  recourse  to  it  only  to  ^P3)' 
prevent  the  troubles  which  would  otherwise  be  almost  in- 
evitable at  every  change.    Now  little  advances  would  have 
been  made  towards  obtaining  this  end,  if,  at  the  death  of  a 
prince,  the  people  were  allowed  to  examine  the  capacity  of 
his  heir,  before  they  acknowledged  him  for  their  sovereign. 
"  What  a  door  would  this  open  for  usurpers  or  malcontents! 
It  was  to  avoid  these  inconveniences  that  the  order  of  suc- 
cession was  established;  and  nothing  more  wise  could  have 
been  done,  since  by  this  means  no  more  is  required  than  his 
being  the  king's  son,  and  his  being  actually  alive,  which  can 
admit  of  no  dispute :  but,  on  the  other  hand,  there  is  no 
rule  fixed  to  judge  of  the  capacity  or  incapacity  to  reign*." 
Though  the  succession  was  not  established  for  the  particu- 
lar advantage  of  the  sovereign  and  his  family,  but  for  that 
of  the  state,  the  heir  apparent  has  nevertheless  a  right,  to 
which  justice  requires  that  regard  should  be  paid.    His 
right  is  subordinate  to  that  of  the  nation,  and  to  the  safety 
of  the  state;  but  it  ought  to  take  place  when  the  public  wel- 
fare does  not  oppose  it  (23).  [    27 

These  reasons  have  the  greater  weight,  since  the  law  §  64.  of 
or  the  state  may  remedy  the  incapacity  of  the  prince  by  no-  *W** 
minuting  a,  regent,  as  is  practised  in  cases  of  minority.  This 
regent  is,  during  the  whole  time  of  his  administration,  in- 
vested with  the  royal  authority;  but  he  exercises  it  in  the 
king's  name  (24). 

The  principles  we  have  just  established  respecting  the  §  65.  indi 
successive  or  hereditary  right,  manifestly  shew  that  a  prince  visibility  o 
has  no  right  to  divide  his  state  among  his  children.    Every  J^reififn" 
sovereignty,  properly  so  called,  is,  in  its  own  nature,  one 
and  indivisible,  since  those  who  have  united*  in  society  can- 
not be  separated  in  spite  of  themselves.    Those  partitions, 
so  contrary  to  the  nature  of  sovereignty  and  the  preservation 
of  states,  have  been  much  in  use;  but  an  end  has  been  put 
to  them,  wherever  the  people,  and  princes  themselves,  have 
had  a  clear  view  of  their  greatest  interest,  and  the  founda- 
tion of  their  safety* 

But  when  a  prince  has  united  several  different  nations 
under  his  authority,  his  empire  is  then  properly  an  assem- 

*  Memorial  in  behalf  of  Madame       (23)  See  this  doctrine  illustrated  in 
de  Longueville,  concerning  the  prin.    1  Bla.  Com.  247-8,— C. 
cipahty  of  Neufchatel,  in  1672?  (24)  Aate,  p.  26,  n,— - C. 
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BOOK  i.  blage  of  several  societies  subject  to  the  same  head ;  and 
cHAr.v.  there  exists  no  natural  objection  to  his  dividing  them  among 
his  children :  he  may  distribute  them,  if  there  be  neither 
law  nor  compact  to  the  contrary,  and  if  each  of  those  na- 
tions consents  to  receive  the  sovereign  he  appoints  for  it. 
For  this  reason,*  France  was  divisible  mnder  the  two  first 
races*.  But  being  entirely  consolidated  under  the  third, 
it  has  since  been  considered  as  a  single  kingdom,  it  has  be- 
come indivisible,  and  a  fundamental  law  has  declared  it  so. 
That  law,  wisely  providing  for  the  preservation  and  splen- 
dour of  the  kingdom,  irrevocably  unites  to  the  crown  all  the 
acquisitions  of  its  kings. 

§  66.  Who      The  same  principles  will  also  furnish  us  with  the  solution 
are  to  de-    of  a  celebrated  question.    When  the  right  of  succession  be- 
putefre-     comes  uncertain  in  a  successive  or  hereditary  state,  and  two 
specting  the  or  three  competitors  lay  claim  to  the  crown,  it  is  asked, 
successkn    « "Who  shall  be  the  judge  of  their  pretensions?"     Some 
KigntjT"    jearne^  men»  resting  on  the  opinion  that  sovereigns  are  sub- 
ject to  no  other  judge  but  God,  have  maintained  that  the 
competitors  for  the  crown,  while  their  right  remains  uncer- 
tain, ought  either  to  come  to  an  amicable  compromise,  enter 
into  articles  among  themselves,  chuse  arbitrators,  have  re- 
course even  to  the  drawing  of  lots,  or,  finally,  determine  the 
dispute  by  arms;  and  that  the  subjects  cannot  in  any  man- 
ner decide  the  question.    One  might  be  astonished  that  ce- 
lebrated authors  should  have  maintained  such  a  doctrine. 
But  since,  even  in  speculative  philosophy,  there  is  nothing 
so  absurd  as  not  to  have  been  advanced  by  one  or  other  of 
the  philosophers')-,  what  can  be  expected  from  the  human 
mind,  when  seduced  by  interest  or  fear?    What!  in  a  ques- 
[    28    ]  tion  that  concerns  none  so  much  as  the  nation— that  relates 
to  a  power  established  only  with  a  view  to  the  happiness  of 
the  people— in  a  quarrel  that  is  to  decide  for  ever  their 
dearest  interests,  and  their  very  safety— are  they  to  stand 
by  as  unconcerned  spectators  ?   Are  they  to  allow  strangers, 
or  the  blind  decision  of  arms,  to  appoint  them  a  master,  as  a 
flock  of  sheep  are  to  wait  till  it  be  (determined  whether  they 
are  to  be  delivered  up  to  the  butcher,  or  restored  to  the 
care  of  their  shepherd? 

But,  say  they,  the  nation  has  divested  itself  of  all  juris- 
diction, by  giving  itself  up  to  a  sovereign;  it  has  submitted 
to  the  reigning  family ;  it  has  given  to  those  who  are  de- 
scended from  that  family  a  right  which  nobody  can  take 
from  them;  it  has  established  them  its  superiors,  and  can  no 

*  But  it  is  to  be  observed  that  f  Nescio  quomodo  nihil  tarn  ab- 

those  partitions  were  not  made  with-  surde  dici  potest,  quod  non  dicatur 

out  the  approbation  and  consent  of  ab  aliquo  philosophorum.     Cicero, 

the  respective  states.  de  Drvinat,  Lib.  iz. 
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longer  judge  them.  Very  well!  But  does  it  not  belong  to 
that  same  nation  to  acknowledge  the  person  to  whom  its 
duty  binds  it,  and  prevent  its  being  delivered  up  to  another? 
And  since  it  has  established  the  law  of  succession,  who  is 
more  capable  or  has  a  better  right  to  identify  the  individual 
whom  the  fundamental  law  had  in  view,  and  has  pointed  out 
as  the  successor?  We  may  affirm,  then,  without  hesitation, 
that  the  decision  of  this  grand  controversy  belongs  to  the 
nation,  and  to  the  nation  alone.  Even  if  the  competitors 
have  agreed  among  themsehes,  or  have  chosen  arbitrators, 
the  nation  is  not  obliged  to  submit  to  their  regulations,  un- 
less it  has  consented  to  the  transaction  or  compromise — 
princes  not  acknowledged,  and  whose  right  is  uncertain,  not 
being  in  any  manner  able  to  dispose  of  its  obedience.  The 
nation  acknowledges  no  superior  judge  in  an  affair  that  re- 
lates to  its  most  sacred  duties,  and  most  precious  rights. 

Grotius  and  Puffendorf  differ  in  reality  but  little  from 
our  opinion ;  but  would  not  have  the  decision  of  the  people 
or  state  called  a  juridical  sentence  (judicium  juris  die  tlonis). 
Well!  be  it  so:  we  shall  not  dispute  about  words.  How- 
ever, there  is  something  more  in  the  case  than  a  mere  exa- 
mination of  the  competitors'  rights,  in  order  to  submit  to 
him  who  has  the  best.  All  the  disputes  that  arise  in  socie- 
ty are  to  be  judged  and  decided  by  the  public  authority. 
As  soon  as  the  right  of  succession  is  found  uncertain,  the 
sovereign  authority  returns  for  a  time  to  the  body  of  the 
state,  which  is  to  exercise  it,  either  by  itself,  or  by  its  re- 
presentatives, till  the  true  sovereign  be  known.  "  The  con- 
test on  this  right  suspending  the  functions  in  the  person  of 
the  sovereign,  the  authority  naturally  returns  to  the  sub- 
jects, not  for  them  to  retain  it,  but  to  prove  on  which  of  the 
competitors  it  lawfully  devolves,  and  then  to  commit  it  to 
his  hands.  It  would  not  be  difficult  to  support,  by  an  in- 
finite number  of  examples,  a  truth  so  evident  by  the  light  of 
reason:  it  is  sufficient  to  remember  that  the  states  of  France, 
after  the  death  of  Charles  the  Fair,  terminated  the  famous 
dispute  between  Philip  de  Valois  and  the  King  of  England 
(Edward  III.),  and  that  those  states,  though  subject  to  him  [ 
in  whose  favour  they  granted  the  decision,  were  nevertheless 
the  judges  of  the  dispute  V 

Guicciardini,  book  XII,  also  shews  that  it  was  the  states 
of  Arragon  that  decided  the  succession  to  that  kingdom,  in 
favour  of  Ferdinand,  grandfather  of  Ferdinand  the  husband 
of  Isabella,  queen  of  Castile,  in  preference  to  the  other  re- 


*  Answer  in  behalf  of  Madame  de  Longueville  to  a  memorial  in  behalf 
of  Madame  de  Nemours. 
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BOOK  i.    lations  of  Martin  king  of  Arragon,  who  asserted  that  the 
CHA*'V*  kingdom  belonged  to  them*. 

In  the  kingdom  of  Jerusalem  also,  it  was  the  states  that 
decided  the  disputes  of  those  who  made  pretensions  to  it; 
as  is  proved  by  several  examples  in  the  foreign  political  his- 
toryf.  • 

The  states  of  the  principality  of  Neufchatelhave  often,  in 
the  form  of  a  juridical  sentence,  pronounced  on  the  succes- 
sion to  the  sovereignty.  In  the  year  1707,  they  decided  be- 
tween a  great  number  of  competitors,  and  their  decision  in 
favour  of  the  king  of  Prussia  was  acknowledged  by  all  Eu- 
rope in  the  treaty  of  Utrecht. 

§  67.  That      The  better  to  secure  the  succession  in  a  certain  and  inva- 
thesuwM?  ™^e  order,  it  is  at  present  an  established  rule  in  all  Chris- 
eioa  ought   tia&  states  (Portugal  excepted),  that  no  descendant  of  the 
not  to  de-    sovereign  can  succeed  to  the  crown,  unless  he  be  the  issue 
jPudgmc"tbC  °^a  mar™ge  Aat  is  conformable  to  the  laws  of  the  country, 
of  a  foreign  As  the  nation  has  established  the  succession,  to  the  nation 
power.        alone  belongs  the  power  of  acknowledging  those  who  are  ca- 
pable of  succeeding ;  and  consequently,  on  its  judgment  and 
laws  alone  must  depend  the  validity  of  the  marriage  of  its 
sovereigns,  and  the  legitimacy  of  their  birth. 

If  education  had  not  the  power  of  familiarizing  the  human 
mind  to  the  greatest  absurdities,  is  there  any  man  of  sense 
uhp  would  not  be  struck  with  astonishment  to  see  so  many 
nations  suffer  the  legitimacy  and  right  of  their  princes  to 
depend  on  a  foreign  power?    The  court  of  Rome  has  in- 
vented an  infinite  number  of  obstructions  and  cases  of  inva- 
lidity in  marriages,  and  at  the  same  time  arrogates  to  itself 
the  right  of  judging  of  their  validity,  and  of  removing  the 
obstructions;  so  that  a  prince  of  its  communion  cannot  in 
certain  cases  be  so  much  his  own  master,  as  to  contract  a 
marriage  necessary  to  the  safety  of  the  state.    Jane,  the 
only  daughter  of  Henry  IV.  king  of  Castile,  found  this 
true  by  cruel  experience.    Some  rebels  published  abroad 
that  she  owed  her  birth  to  Bertrand  de  laCueva,  the  king's 
favourite;  and  notwithstanding  the  declarations  and  last  will 
of  that  prince,  who  explicitly  and  invariably  acknowledged 
Jane  for  his  daughter,  and  nominated  her  his  heiress,  they 
called  to  the  crown  Isabella,  Henry's  sister,  and  wife  to 
Ferdinand  heir  of  Arragon.    The  grandees  of  Jane's  party 
[    SO    j  had  provided  her  a  powerful  resource,  by  negotiating  a 
marriage  between  her  and  Alphonsus,  king  of  Portugal:  but 
as  that  prince  was  Jane's  uncle,  it  was  necessary  to  obtain  a 
dispensation  from  the  pope;  and  Pius  II.  who  was  in  the  in- 

*  Answer  in  bebalf  of  Madame  de  f  See  the  same  memorial,  which 
Lonsuevffle  to  a  memorial  in  behalf  quotes  P.  Labbe's  Royal  Abrid*- 
of  Madame  de  Nemours.  men^  page  501,  &c. 
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terest  of  Ferdinand  and  Isabella,  refused  to  grant  the  dis-    BOOK  i. 
pensation,  though  such  alliances  were  then  very  common.   CHAP- Y* 
These  difficulties  cooled  the  ardour  of  the  Portuguese  mo- 
narch, and  abated  the  zeal  of  the  faithful  Castilians.   Every 
thing  succeeded  with  Isabella,  and  the  unfortunate  Jane 
took  the  veil,  in  orfler  to  secure,  by  this  heroic  sacrifice, 
the  peace  of  Castile*. 

If  the  prince  proceeds  and  marries,  notwithstanding  the 
pope's  refusal,  he  exposes  his  dominions  to  the  most  fatal 
troubles.  What  would  have  become  of  England,  if  the 
reformation  had  not  been  happily  established,  when  the 
pope  presumed  to  declare  Queen  Elizabeth  illegitimate, 
and  incapable  of  wearing  the  crown? 

A  great  emperor,  Lewis  of  Bavaria,  boldly  asserted  the 
rights  of  his  crown  in  this  respect.  In  the  diplomatic  code 
of  the  law  of  nations  by  Leibnitz;,  we  findf  two  acts,  in  which 
that  prince  condemns,  as  an  invasion  of  the  imperial  autho- 
rity, the  doctrine  that  attributes  to  any  other  power  but  his 
own,  the  right  of  granting  dispensations,  and  of  judging  of 
the  validity  of  marriages,  in  the  places  under  his  jurisdic- 
tion: but  he  was  neither  well  supported  in  his  life-time,  nor 
imitated  by  his  successors. 

Finally,  there  are  states  whose  sovereign  may  choose  his  §  68.  Of 
successor,  and  even  transfer  the  crown  to  another  during  ****?  ^^ 
his  life:  these  are  commonly  called  patrimonial  kingdoms  or  Patnmonia1' 
states:  but  let  us  reject  so  unjust  and  so  improper  an 
epithet,  which  can  only  serve  to  inspire  some  sovereigns 
with  ideas  very  opposite  to  those  they  ought  to  entertain. 
We  have  shewn  (§  61)  that  a  state  cannot  be  a  patrimony. 


*  1  take  this  historical  "passage  tern,  says  he,  nobis  rite  debitam  et 

from  M.  Du  Port  de  Tertre*s  Con-  concessam. 

spiracles.    To  him  I  refer;  for  I  P.  156.  Forma  dispensations  su. 

have  not  the  original  historians  by  per  affinitate  consanguinitatis  inter 

me.    However,  I  do  not  enter  into  Ludovicum  marchionem   Branden- 

the  question  relating  to  the  birth  of  burg  et  Margaretham  ducissam  Ka- 

Jane:  this  would  here  be  of  no  use.  rinthise,  nee  non  legitimatio  libero- 

The  princess  had  not  been  declared  a  rum  procreandonim,  factse  per  dom. 

bastard  according  to  the  laws;  the  Ludovic.  IV.  Rom.  imper. 

king  acknowledged  her  for  his  daugh-  It  is  only  human  law,  says  the  em- 

ter ;  and  besides,  whether  she  was  or  peror,  that  hinders  these  marriages 

was   not  legitimate,    the   inconve-  urtragradusaffinitatissangujms,pra. 

niences  resulting  from  the  pope's  re-  sertim  intra  fratres  et  sorores.    De 

fusal  stiU  remained  the  same  with  cujus  legis  prseceptis  dispensare  so- 

respect  to  her  and  the  king  of  For-  lummodo  pertmet  ad  auctoritatem 

tugal.---Note>  Edit  1797*  imperatoris  sea  pdnoipis  Romano- 

t  P.  154.  Forma  divortii  matri-  rum.    He  then  opposes  and  con- 

monialis  inter  Jobannem  filium  regis  demns  the  opinion  of  those  who  dare 

Bohemia  et  Margaretham  ducissam  to  say  that  these  dispensations  de- 

Karinthie.  This  divorce  is  given  by  peftd  on  ecclesiastics.    Both  this  act 

the  emperor  on  account  of  the  impo-  and  the  former  are  dated  in  the  year 

tency  of  the  husband,  per  auctorka-  t*4;U— Note,  edit  A.P.  1797. 


30  OF  STATES  ELECTIVE, 

BOOK  i.    ]jut  it  may  happen  that  a  nation,  either  through  unbounded 

CHAP* v*    confidence  in  its  prince,  or  for  some  other  reason,  has  in- 

trusted  him  with  the  care  of  appointing  his  successor,  and 

even  consented  to  receive,  if  he  thinks  proper,  another  so- 

[    81    ]  vereign  from  his  hands.  Thus  we  see  that  Peter  I.  emperor 

of  Russia,  nominated  his  wife  to  succled  him,  though  he 

had  children. 

§  69.  Every     But  when  a  prince  chooses  his  successor,  or  when  he 
trucBovc-    ce(jes  tke  crown  to  another,— properly  speaking,  he  only 
'unSl^le.  nominates,  by  virtue  of  the  power  with  which  he  is,  either 
expressly  or  by  tacit  consent,  intrusted— he  only  nominates, 
I  say,  the  person  who  is  to  govern  the  state  after  him.  This 
neither  is  nor  can  be  an  alienation,  properly  so  called. 
Every  true  sovereignty  is,  in  its  own  nature,  unalienable. 
We  shall  be  easily  convinced  of  this,  if  we  pay  attention  to 
the  origin  and  end  of  political  society,  and  of  the  supreme 
authority.    A  nation  becomes  incorporated  into  a  society, 
to  labour  for  the  common  welfare  as  it  shall  think  proper, 
and  to  live  according  to  its  own  laws.    With  this  view  it 
establishes  a  public  authority.    If  it  intrusts  that  authority 
to  a  prince,  even  with  the  power  of  transferring  it  to  other 
hands,  this  can  never  take  place  without  the  express  and 
unanimous  consent  of  the  citizens,  with  the  right  of  really 
alienating  or  subjecting  the  state  to  another  body  politic: 
for  the  individuals  who  have  formed  this  society,  entered 
into  it  in  order  to  live  in  an  independent  state,  and  not 
under  a  foreign  yoke.    Let  not  any  other  source  of  this 
right  be  alleged  in  objection  to  our  argument,  as  conquest, 
for  instance;  for  we  have  already  shewn  (§  60)  that  these 
*          different  sources  ultimately  revert  to  the  true  principles  on 
which  all  just  governments  are  founded.    While  the  victor 
does  not  treat  his  conquest  according  to  those  principles, 
the  state  of  war  still  in  some  measure  subsists:  but  the  mo- 
ment he  places  it  in  a  civil  state,  his  rights  are  proportioned 
by  the  principles  of  that  state. 

1  know  that  many  authors,  and  particularly  Grotius*, 

g've  long  enumerations  of  the  alienations  of  sovereignties, 
ut  the  examples  often  prove  only  the  abuse  of  power,  not 
the  right.  And  besides,  the  people  consented  to  the  alien- 
ation, either  willingly  or  by  force.  What  could  the  inhabi- 
tants of  Pergamus,  Bithynia,  and  Gyrene  do,  when  their 
kings  gave  them,  by  their  last  wills,  to  the  Roman  people? 
Nothing  remained  for  them,  but  to  submit  with  a  good 
grace  to  so  powerful  a  legatee.  To  furnish  an  example 
capable  of  serving  as  an  authority,  they  should  have  pro- 
duced an  Instance  of  a  people  resisting  a  similar  bequest  of 


*  Orotius  De  jure  Belli  et  Paci»>  Lib.  I.  cap.  III.  §  12. 
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their  sovereign,  and  whose  resistance  had  been  generally    BOOK  i. 
condemned  as  unjust  and  rebellious.    Had  Peter  I.  who  CHAP- v- 
nonunated  his  wife  to  succeed  him,  attempted  to  subject  his 
empire  to  the  grand  signor,  or  to  some  other  neighbouring 
power,  can  we  imagine  that  the  Russians  would  have  suf- 
fered it,  or  that  their  resistance  would  have  passed  for  a 
revolt?    We  do  not  find  in  Europe  any  great  state  that  is 
reputed  alienable.    If  some  petty  principalities  have  been 
considered  as  such,  it  is  because  they  were  not  true  sove- 
reignties.   They  were  fiefs  of  the  empire,  enjoying  a  greater  [    S2    ] 
or  lesser  degree  of  liberty:  their  masters  made  a  traffic  of 
the  rights  they  possessed  over  those  territories:  but  they 
could  not  withdraw  them  from  a  dependence  on  the  empire. 

Let  us  conclude  then,  that,  as  the  nation  alone  has  a 
right  to  subject  itself  to  a  foreign  power,  the  right  of  really 
alienating  the  state  can  never  belong  to  the  sovereign,  un- 
less it  be  expressly  given  him  by  the  entire  body  of  the 
people*.  Neither  are  we  to  presume  that  he  possesses  a 
right  to  nominate  his  successor  or  surrender  the  sceptre  to 
other  hands, — a  right  which  must  be  founded  on  an  express 
consent,  on  a  law  of  the  state,  or  on  long  custom,  justified 
by  the  tacit  consent  of  the  people. 

If  the  power  of  nominating  his  successor  is  intrusted  to  §  70.  Duty 
the  sovereign,  he  ought  to  have  no  other  view  hi  his  choice,  of  a  ?rince 
but  the  advantage  and  safety  of  the  state.    He  himself  was  ^owered 
established  only  fur  this  end  (§  39);  the  liberty  of  transfer-  nominate 
ring  his  power  to  another  could  then  be  granted  to  him  only 
with  the  same  view.    It  would  be  absurd  to  consider  it  as  a  * 
prerogative  useful  to  the  prince,  and  which  he  may  turn  to 
his  own  private  advantage.    Peter  the  Great  proposed  only 
the  welfare  of  the  empire  when  he  left  the  crown  to  his  wife. 
He  knew  that  heroine  to  be  the  most  capable  person  to  fol- 
low his  views,  and  perfect  the  great  things  he  had  begun,  and 
therefore  preferred  her  to  his  son,  who  was  still  too  young. 
If  we  often  found  on  the  throne  such  elevated  minds  as 
Peter's,  a  nation  could  not  adopt  a  wiser  plan  in  order  to 
ensure  to  itself  a  good  government,  than  to  intrust  the 
prince,  by  a  fundamental  law,  with  the  power  of  appointing 
his  successor.    This  would  be  a  much  more  certain  method 
than  the  order  of  birth.    The  Roman  emperors,  who  had 

*  The  pope,  opposing  the  attempt  bound  to  defend  them."  On  which 
made  upon  England  by  Louis,  the  occasion  the  French  nobles  unani- 
son  of  Philip  Augustus,  and  alleging,  mously  exclaimed,  that  they  would, 
as  Iiis  pretext,  that  John  had  ren-  to  their  last  breath,  maintain  this 
dered  himself  a  vassal  of  the  holy  truth,  "that  no  prince  can,  of  his  own 
see,  received  for  answer,  among  other  private  will,  give  away  his  kingdom, 
arguments,  "  that  a  sovereign  had  no  or  render  it  tributary,  and  thus  en- 
right  to  dispose  of  his  states  without  slave  the  nobility."  Velly's  Hist  of 
the  consent  of  his  barons,  who-were  France,  Vol.  lu.  p.  491. 


32  PRINCIPAL  OBJECTS  OF 

BOOK  i.    no  male  children,  appointed  a  successor  by  adoption.    To 
CHAP* Y*   this  custom  Rome  was  indebted  for  a  series  of  sovereigns 


unequalled  in  history,— Nerva,  Trajan,  Adrian,  Antoninus, 
Marcus  Aurelius,— what  princes!  Does  the  right  of  birth 
often  place  such  on  the  throne? 

§  71.  He         We  may  go  still  farther,  and  boldly*  assert,  that,  as  the 
must  have    safety  of  the  whole  nation  is  deeply  interested  in  so  import- 
todt^nitifi-  ant  a  transaction,  the  consent  and  ratification  of  the  people 
cation.    "  or  state  is  necessary  to  give  it  full  and  entire  effect,— at  least 
their  tacit  consent  and  ratification.  If  an  emperor  of  Russia 
thought  proper  to  nominate  for  his  successor  a  person  noto- 
riously unworthy  of  the  crown,  it  is  not  at  all  probable  that 
vast  empire  would  blindly  submit  to  so  pernicious  an  ap- 
[    S3    ]  pointment.    And  who  shall  presume  to  blame  a  nation  for 
refusing  to  run  headlong  to  ruin  out  of  respect  to  the  last 
orders  of  its  prince?    As  soon  as  the  people  submit  to  the 
sovereign  appointed  to  rule  over  them,  they  tacitly  ratify 
the  choice  made  by  the  last  prince;  and  the  new  monarch 
enters  into  all  the  rights  of  his  predecessor. 


CHAP.  VI. 

CHAP.  VI.   PRINCIPAL  OBJECTS  OF  A  GOOD  GOVERNMENT;   AND  FIRST  TO 
PROVIDE  FOR  THE  NECESSITIES  OF  THE  NATION. 

§72.*  The       AFTER  these  observations  on  the  constitution  of  the 
eta**  ointa  state»  k*  us  now  proceed  to  the  principal  objects  of  a  good 
out  the°du-  government*    We  have  seen  above  (§§  41  and  42)  that  the 
ties  of  the    prince,  on  his  being  invested  with  the  sovereign  authority, 
sovereign.    js  charged  with  the  duties  of  the  nation  in  relation  to  go- 
vernment.   In  treating  of  the  principal  objects  of  a  wise 
administration,  we  at  once  shew  the  duties  of  a  nation  to- 
wards itself,  and  those  of  the  sovereign  towards  his  people. 
A  wise  conductor  of  the  state  will  find  in  the  objects  of 
civil  society  the  general  rule  and  indication  of  his  duties. 
The.  society  is  established  with  the  view  of  procuring,  to 
those  who  are  its  members,  the  necessaries,  conveniences, 
and  even  pleasures  of  life,  and,  in  general,  every  thing 
necessary  to  their  happiness, — of  enabling  each  individual 
peaceably  to  enjoy  his  own  property,  and  to  obtain  justice 
with  safety  and  certainty — and,  finally,  of  defending  them- 
He  ought  to  selves  in  a  body  against  all  external  violence  (§  15).    The 
Piaat re      natlon»  °*  *ts  conductor,  should  first  apply  to  the  business 
p     7*       of  providing  for  all  the  wants  of  the  people,  and  producing 
a  happy  plenty  of  all  the  necessaries  of  life,  with  its  conve- 
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BOOK  i.    to  that  natural  love  felt  by  all  men  for  the  places  of  their 
CHAP,  n. 


§  75.  Emis-     As  to  those  emissaries  who  come  into  a  country  to  entice 


*arf-cs  thh°  away  useftd  subjects,  the  sovereign  has  a  right  to  punish 


entice  them  gevepeiy>  and  has  just  cause"of  complaint  against  the 


away. 


power  by  whom  they  are  employed. 

In  another  place,  we  shall  treat  more  particularly  of  the 

general  question,  whether  a  citizen  be  permitted  to  quit  the 

society  of  which  he  is  a  member.    The  particular  reasons 

concerning  useful  workmen  are  sufficient  here. 

§  76.  La-        The  state  ought  to  encourage  labour,  to  animate  indus- 

bour  and     try  (29),  to  excite  abilities,  to  propose  honours,  rewards,  pri- 

must  be      vileges,  and  so  to  order  matters  that  every  one  may  live  by 

encouraged,  his  industry.    In  this  particular,  England  deserves  to  be 

held  up  as  an  example.    The  parliament  incessantly  attends 

to  these  important  affairs,  in  which  neither  care  nor  expense 

is  spared  (30).  And  do  we  not  even  see  a  society  of  excellent 

citizens  formed  with  this  view,  and  devoting  considerable 

sums  to  this  use?    Premiums  are  also  distributed  in  Ireland 

to  the  mechanics  who  most  distinguish  themselves  in  their 

profession.     Can  such  a  state  fail  of  being  powerful  and 

happy? 


CHAP.  VII. 

CHAP,  vn.  OP  THE  CULTIVATION  OF  THE  SOIL  (31). 

§  77.  The       OF  all  the  arts,  tillage,  or  agriculture,  is  doubtless  the 

tffla?  ?stt  mo!t  use^u}  an4  necessary»  fts  being  the  source  whence  the 

^  ^   *  nation  derives  its  subsistence.    The  cultivation  of  the  soil 

causes  it  to  produce  an  infinite  increase;  it  forms  the  surest 

resource,  and  the  most  solid  fund  of  riches  and  commerce, 

for  a  nation  that  eiyoys  a  happy  climate. 

§78.Regu-  This  object  then  deserves  the  utmost  attention  of  the 
k^nB  "fa"  g°vernment-  The  sovereign  ought  to  neglect  no  means  of 
53T2.  rendering  the  land  under  his  jurisdiction  as  well  cultivated 
spect.  as  possible.  He  ought  not  to  allow  either  communities  or 
For  the  dig-  Private  persons  to  acquire  large  tracts  of  land,  and  leave 
tribution  of  them  uncultivated.  Those  rights  of  common,  which  deprive 

land.  ,_______.___^. 

(29)  Ante,  §  72,  note  (25).— C.      4  to  7,  and  post,  §  98-— C. 

(30)  How  far  the  interference  of  the  (31 )  As  to  the  subject  of  this  chap- 
legislature  is  advisable,  and  when—  ter,  see  further  authorities,  Chitty's 
see  the  authorities  and  arguments  col-  Commercial  Law,  Vol.1.  Chap.  1. 
lected,  t  Chitty's  Commercial  Law,  — C.* 
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the  proprietor  of  the  free  liberty  of  disposing  of  his  land,    BOOKI. 
—which  will  not  allow  him  to  inclose  and  cultivate  it  in  the  CHAP.VH. 
most  advantageous  manner ;  those  rights,  I  say,  are  inimical 
to  the  welfare  of  the  state,  and  ought  to  be  suppressed,  or 
reduced  to  just  boigids.    Notwithstanding  the  introduction 
of  private  property  among  the  citizens,  the  nation  has  still  a 
right  to  take  the  most  effectual  measures  to  cause  the  ag- 
gregate soil  of  the  country  to  produce  the  greatest  and 
most  advantageous  revenue  possible  (33). 

The  government  ought  carefully  to  avoid  every  thing  ca-  §  79.  For 
pable  of  discouraging  the  husbandman,  or  of  diverting  him  the  protec- 
from  the  labours  of  agriculture,  Those  taxes— those  excess-  *onaof  hus" 
ive  and  ill-proportioned  impositions,  the  burthen  of  which  an  m   " 
falls  almost  entirely  on  the  cultivators — and  the  oppressions 
they  suffer  from  the  officers  who  levy  them— deprive  the 
unhappy  peasant  of  the  means  of  cultivating  the  earth,  and 
depopulate  the  country.    Spain  is  the  most  fertile  and  the 
worst  cultivated  country  in  Europe.  The  church  there  pos- 
sesses too  much  land;  and  the  contractors  for  the  royal  ma- 
gazines, being  authorized  to  purchase,  at  a  low  price,  all 
the  corn  they  find  in  the  possession  of  a  peasant,  above 
what  is  necessary  for  the  subsistence  of  himself  and  his  fa- 
mily, so  greatly  discourage  the  husbandman,  that  he  sows 
no  more  corn  than  is  barely  necessary  for  the  support  of  his 
own  household.    Hence  the  frequent  scarcity  in  a  country 
capable  of  feeding  its  neighbours. 

Another  abuse  injurious  to  agriculture  is  the  contempt  §  so.  Hus- 
cast  upon  the  husbandman*    The  tradesmen  in  cities— even  Jan^yto  ^ 
the  most  servile  mechanics— the  idle  citizens— consider  him  pkced  in  an 
that  cultivates  the  earth  with  a  disdainful  eye;  they  humble  honourable 
and  discourage  him;  they  dare  to  despise  a  profession  that light* 
feeds  the  human  race— the  natural  employment  of  man.    A 
little  insignificant  haberdasher,  a  tailor,  places  far  beneath 
him  the  beloved  employment  of  the  first  consuls  and  dicta- 
tors of  Rome!     China  has  wisely  prevented  this  abuse: 
agriculture  is  there  held  in  honour;  and  to  preserve  this 
happy  mode  of  thinking,  the  emperor  himself,  followed  by 
his  whole  court,  annually,  on  a  solemn  day,  sets  his  hand  to 
the  plough,  and  sows  a  small  piece  of  land.    Hence  China 
is  the  best  cultivated  country  in  the  world;  it  feeds  an  im~ 

(32)  In  England  there  are  few  le-  See  56  Geo.III.  c.50,  anft'its  recitals, 

gislative  enactments  respecting  the  In  France  there  are  express  provisions 

cultivation  of  the  soil  or  employ-  punishing  individuals  who  suffer  in- 

ment  of  its  produce,  each  individual  jurious  weeds  to  seed  on  land  to  the 

being  left  to  his  own  discretion:  but  to  injury  of  their  neighbours,  a 

prevent  the  injurious  sale  of  forming  tion  which  would  oe  exceed™  ^ . 

produce,  thereby  impoverishing  the  lutary  if  introduced  into  this  country, 

land,  there  is  an  express  enactment  — 0. 
enforcing  public  policy  in  that  reSpect 
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BOOK  i.  xnense  multitude  of  inhabitants  who  at  first  sight  appear  to 
CHAP,  vu.  the  traveller  too  numerous  for  the  space  they  occupy. 
§  81.  The  The  cultivation  of  the  soil  deserves  the  attention  of  the 
cultivation  government,  not  only  on  account  of  the  invaluable  advan- 
of  the  soil,  tages  that  flow  from  it,  but  from  its  beipg  an  obligation  im- 
obUg^tion.  posed  by  nature  on  mankind.  The  whole  earth  is  destined 
to  feed  its  inhabitants;  but  this  it  would  be  incapable  of 
doing  if  it  were  uncultivated.  Every  nation  is  then  obliged 
by  the  law  of  nature  to  cultivate  the  land  that  has  fallen  to 
its  share;  and  it  has  no  right  to  enlarge  its  boundaries,  or 
have  recourse  to  the  assistance  of  other  nations,  but  in  pro- 
portion as  the  land  in  its  possession  is  incapable  of  furnish- 
ing it  with  necessaries.  Those  nations  (such  as  the  antient 
[  86  ]  Germans,  and  some  modern  Tartars),  who  inhabit  fertile 
countries,  but  disdain  to  cultivate  their  lands,  and  choose  ra- 
ther to  live  by  plunder,  are  wanting  to  themselves,  are  inju- 
rious to  all  their  neighbours,  and  deserve  to  be  extirpated 
as  savage  and  pernicious  beasts.  There  are  others,  who, 
to  avoid  labour,  choose  to  live  only  by  hunting,  and  their 
flocks*  This  might,  doubtless,  be  allowed  in  the  first  ages 
of  the  world,  when  the  earth,  without  cultivation,  produced 
more  than  was  sufficient  to  feed  its  small  number  of  inhabit- 
ants^ But  at  present,  when  the  human  race  is  so  greatly 
multiplied,  it  could  not  subsist  if  all  nations  were  disposed 
to  live  in  that  manner.  Those  who  still  pursue  this  idle 
mode  of  life,  usurp  more  extensive  territories  than,  with  a 
reasonable  share  of  labour,  they  would  have  occasion  for, 
and  have,  therefore,  no  reason  to  complain,  if  other  nations, 
more  industrious  and  too  closely  confined,  come  to  take 
possession  of  a  part  of  those  lands.  Thus,  though  the  con- 
quest of  the  civilized  empires  of  Peru  and  Mexico  was  a  no- 
torious usurpation,  the  establishment  of  many  colonies  on 
the  continent  of  North  America  might,  on  their  confining 
themselves  within  just  bounds,  be  extremely  lawful  The 
people  of  those  extensive  tracts  rather  ranged  through  than 
inhabited  them. 

§  82.  Of  The  establishment  of  public  granaries  is  an  excellent  re- 
1'*"  gukti011  f<*  preventing  scarcity.  But  great  core  should  be 
taken  to  prevent  their  being  managed  with  a  mercantile  spi- 
rit, and  with  views  of  profit.  This  would  be  establishing  a 
monopoly,  which  would  not  be  the  less  unlawful,  for  its  be- 
ing carried  on  by  the  magistrate.  These  granaries  should 
be  filled  in  times  of  the  greatest  plenty,  and  take  off  the 
corn  that  would  lie  on  the  husbandman's  hands,  or  be  car- 
ried in  too  great  quantities  to  foreign  countries:  they  should 
be^  opened  when  corn  is  dear,  and  keep  it  at  a  reasonable 
price.  If  in  a  time  of  plenty  they  prevent  that  necessary 
commodity  from  easily  faffing  to  a  very  low  price,  this  incon- 
venience is  more  than  compensated  by  the  relief  they  afford 
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in  times  of  dearth:  or  rather,  it  is  no  inconvenience  at  all; 
for,  when  corn  is  sold  extremely  cheap,  the  manufacturer, . 
in  order  to  obtain  a  preference,  is  tempted  to  undersell  his 
neighbours,  by  offering  his  goods  at  a  price  which  he  is  af- 
terwards obliged  to  raise  (and  this  produces  great  disorders 
in  commerce!  by  putting  it  out  of  its  course) ;  or  he  accus* 
toms  himself  to  an  easy  life,  which  he  cannot  support  in 
harder  times.  It  would  be  of  advantage  to  manufactures 
and  to  commerce  to  have  the  subsistence  of  workmen  regu- 
larly kept  at  a  moderate  and  nearly  equal  price.  In  short, 
public  granaries  keep  in  the  state  quantities  of  com  that 
would  be  sent  abroad  at  too  cheap  a  rate,  and  must  be  pur- 
chased again,  and  brought  back  at  a  very  great  expense  af- 
ter a  bad  harvest,  which  is  a  real  loss  to  the  nation.  These 
establishments,  however,  do  not  hinder  the  corn  trade*  If 
the  country,  one  year  with  another,  produces  more  than  is 
sufficient  for  the  support  of  her  inhabitants,  the  superfluity 
will  still  be  sent  abroad;  but  it  will  be  sent  at  a  higher  and 
fairer  price. 
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C    37   ] 

OF  COMMEECE  (33).  CHAP,  vni. 

IT  is  commerce  that  enables  individuals  and  whole  na-  §  33.  Of 
tions  to  procure  those  commodities  which  they  stand  in  need  home  and 
of*  but  cannot  find  at  home.    Commerce  is  divided  into  Jjjjy11 
home  and  foreign  trade  (84).    The  former  is  that  carried  on 
in  the  state  between  the  several  inhabitants;  the  latter  is 
carried  on  with  foreign  nations. 

The  home  trade  of  a  nation  is  of  great  use;  it  furnishes  §84.  utility 
all  the  citizens  with  the  means  of  procuring  whatever  they  of  the  home 
want,  as  either  necessary,  useful,  or  agreeable;  it  causes  a  ** 
circulation  of  money,  excites  industry,  animates  labour,  and, 
by  affording  subsistence  to.  a  great  dumber  of  people,  con- 
tributes to  increase  the  population  and  power  of  the  state* 

The  same  reasons  shew  the  use  of  foreign  trade,  which  is  §  as.  UflKty 
moreover  attended  with  these  two  advantages;—!.  By  trad-  £***«* 
ing  with  foreigners,  a  nation  procures  such  things  as  neither    ** 
nature  nor  art  can  furnish  in  the  country  it  occupies.    And 

(33)  See  the  authorities  and  doc-  carrying  trade,  formeriy  one  of  the 
trines  on  the  advantage  of  commerce  principal  sources  of  British  *«£«• 
and  commercial  regulations,  1  Chit*  and  power.    See  authorities,!  enti- 
ty's Commercial  Law,  1  to  106V-G.  fyfs  fcranactf  al  Uw,  T,  8,  cW- C. 

(34)  To  these  are  to  be  added  the 
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BOOK  i,  secondly,  if  its  foreign  trade  be  properly  directed,  it  increases 
CHAP,  vm.  the  riches  of  the  nation,  and  may  become  the  source  of 
wealth  and  plenty.  Of  this  the  example  of  the  Carthaginians 
among  the  ancients,  and  that  of  the  English  and  Dutch 
among  the  moderns,  afford  remarkable^  proofs.  Carthage, 
by  her  riches,  counter-balanced  the  fortune,  courage,  and 
greatness  of  Rome.  Holland  has  amassed  immense  sums  in 
her  marshes;  a  company  of  her  merchants  possesses  whole 
kingdoms  in  the  East,  and  the  governor  of  Batavia  exercises 
command  over  the  monarchs  of  India.  To  what  a  degree 
of  power  and  glory  has  England  arrived!  Formerly  her 
warlike  princes  and  inhabitants  made  glorious  conquests 
which  they  afterwards  lost  by  those  reverses  of  fortune  so 
frequent  in  war:  at  present,  it  is  chiefly  commerce  that 
places  in  her  hand  the  balance  of  Europe. 

§  86.  Obii-  Nations  are  obliged  to  cultivate  the  home  trade,— first, 
because  it  is  clearly  demonstrated  from  the  law  of  nature, 
that  mankind  ought  mutually  to  assist  each  other,  and,  as 
far  as  in  their  power,  contribute  to  the  perfection  and  hap- 
piness of  their  fellow-creatures:  whence  arises,  after  the  in- 
troduction of  private  property,  the  obligation  to  resign  to 
others,  at  a  fair  price,  those  things  which  they  have  occasion 
for,  and  which  we  do  not  destine  for  our  own  use.  Second- 
ly, society,  being  established  with  the  view  that  each  may 
procure  whatever  things  are  necessary  to  his  own  perfection 
and  happiness — and  a  home  trade  being  the  means  of  obtain- 
ing them — the  obligations  to  carry  on  and  improve  this  trade 
are  derived  from  the  very  compact  on  which  the  society  was 
[  38  ]  formed.  Finally,  being  advantageous  to  the  nation,  it  is  a 
duty  the  people  owe  to  themselves,  to  make  this  commerce 
flourish. 

§  sir.  Obii-     For  the  same  reason,  drawn  from  the  welfare  of  the  state, 
gation  to     ^fl  aiso  fo  procure  for  the  citizens  every  thing  they  want, 
jj£2j^n     a  nation  is  obliged  to  promote  and  carry  on  a  foreign  trade, 
trade.        Of  all  the  modern  states,  England  is  most  distinguished  in 
this  respect.    The  parliament  have  their  eyes  constantly 
fixed  on  this  important  object;  they  effectually  protect  the 
navigation  of  the  merckants,  and,  by  considerable  bounties, 
favour  the  exportation  of  superfluous  commodities  and  mer- 
chandizes.   In  a  very  sensible  production*,  may  be  seen 
the  valuable  advantages  that  kingdom  has  derived  from  such 
judicious  regulations. 

§  88.  Foun-  Let  us  now  see  what  are  the  kws  of  nature  and  the  rights 
datum  of  of  nations  in  respect  to  the  commerce  they  carry  on  with 
TOmmerce  eac^  °^er*  Men  are  obliged  mutually  to  assist  each  other 


*  Remarks  on  the  Advantages  and  Disadvantages  of  France  and  Great 
Britain  with  respect  to  Commerce.  * 
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as  much  as  possible,  and  to  contribute  to  the  perfection  and    BOOK  i. 
happiness  of  their  fellow  creatures  (Prelim.  §  10)  (35);  whence  OHAP-vin' 
it  follows,  as  we  have  said  above  (§  86),  that,  after  the  intro- 
duction of  private  property,  it  became  a  duty  to  sell  to  each 
other,  at  a  fair  price,  what  the  possessor  himself  has  no  oc- 
casion for,  and  whft  is  necessary  to  others;  because,  since 
that  introduction  of  private  property,  no  one  can,  by  any 
other  means,  procure  the  different  things  that  may  be  neces- 
sary or  useful  to  him,  and  calculated  to  render  life  pleasant 
and  agreeable.    Now,  since  right  springs  from  obligation  Right  of 
(Prelim.  §  3),  the  obligation  which  we  have  just  established  buying. 
gives  every  man  the  right  of  procuring  the  things  he  wants, 
by  purchasing  them  at  a  reasonable  price  from  those  who 
have  themselves  no  occasion  for  them  (36). 

We  have  also  seen  (Prelim.  §  5)  that  men  could  not  free 
themselves  from  the  authority  of  the  laws  of  nature  by  unit- 
ing in  civil  society,  and  that  the  whole  nation  remains  equally 
subject  to  those  laws  in  its  national  capacity;  so  that  the 
natural  and  necessary  law  of  nations  is  no  other  than  the 
law  of  nature  properly  applied  to  nations  or  sovereign 'states 
(Prelim.  §  6):  from  all  which  it  follows,  that  a  nation  has  a 
right  to  procure,  at  an  equitable  price,  whatever  articles  it 
wants,  by  purchasing  them  of  other  nations  who  have  no 
occasion  for  them.  This  is  the  foundation  of  the  right  of 
commerce  between  different  nations,  and,  in  particular,  of 


We  cannot  apply  the  same  reasoning  to  the  right  ofsell-  §  59.  Right 
ing  such  things  as  we  want  to  part  with.    Every  man  and  of  selling. 
every  nation  being  perfectly  at  liberty  to  buy  a  thing  that  is 
to  be  sold,  or  not  to  buy  it,  and  to  buy  it  of  one  rather  than 
of  another— the  law  of  nature  gives  to  no  person  whatsoever 
any  kind  of  right  to  sell  what  belongs  to  him  to  another  who 
does  not  wish  to  buy  it;  neither  has  any  nation  the  right  of 
selling  her  commodities  or  merchandize  to  a  people  who  are 
unwilling  to  have  them.  r    39    i 

Every  state  has  consequently  a  right  to  prohibit  the  en-  §  90.  Pro- 
trance  of  foreign  merchandizes;  and  the  nations  that  areMW,tionof 
affected  by  such  prohibition  have  no  right  to  complain  of  it,  f 


(35)  See  also  s.  13,  and  Id.  note,  Smith's W. of N., 226 to 252; Tucker's 
ante.— C.  Pamphlet  Cui  Bono,  and  1  Chittv's 

(36)  The  moral  obligation  of  a  na-  Commercial  Law,  73  to  79.    This 
lion,  in  time  of  peace,  to  permit  com-  seems  to  be  considered  by  the  ablest 
mercial  intercourse  with  other  states,  miters  on  the  law  of  nations,  to  be 
and  to  allow  other  states  to  buy  her  a  moral  duty  but  of  imperfect  ob- 
surplus  produce,  or  to  sell  or  ex-  ligation,  so  that  in  truth  each  state 
change  their  own  surplus  produce,  has  a  right,  when  so  disposed,  to  de- 
is  illustrated  in  Mr.  Pitt's  celebrated  cline  any  commercial  intercourse  with 
speech  in  concluding  the  commercial  other  states.  Id.  ibid  et  supra. — C. 
treaty  with  France  in  1780,  &c.  2 
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BOOK  i.  as  if  they  had  been  refused  an  office  of  humanity  (37). 
CHAP,  vin.  complaints  would  be  ridiculous,  since  their  only  ground 
complaint  would  be,  that  a  profit  is  refused  to  them  by  th 
nation,  who  does  not  choose  they  should  make  it  at  her  e: 
pense.  It  is  however,  true,  that  if  a  nation  was  very  ce 
tain  that  the  prohibition  of  her  merchandizes  was  n 
founded  on  any  reason  drawn  from  the  welfare  of  the  s 
that  prohibited  them,  she  would  have  cause  to  consider  thi^ 
conduct  as  a  mark  of  ill-will  shewn  in  this  instance,  and  t^ 
complain  of  it  on  that  footing.  But  it  would  be  very  difSN 
cult  for  the  excluded  nation  to  judge  with  certainty  ths^ 
the  state  had  no  solid  or  apparent  reason  for  making  such  ^ 
prohibition. 

§  91.  Na-  By  the  manner  in  which  we  have  shewn  a  nation's  rigl^ 
ture  of  the  to  ^uy  Of  anotlier  what  it  wants,  it  is  easy  to  see  that  thi& 
buying.  right  is  not  one  of  those  called  perfect,  and  that  are  accoms 
panied  with  a  right  to  use  constraint.  Let  us  now  distinctly 
explain  the  nature  of  a  right  which  may  give  room  for  dis* 
putes  of  a  very  serious  nature.  You  have  a  right  to  buy  of 
others  such  things  as  you  want,  and  of  which  they  thenu 
selves  have  no  need;  you  make  application  to  me:  I  am  not 
obliged  to  sell  them  to  you,  if  I  myself  have  any  occasion  fon 
them.  In  virtue  of  the  natural  liberty  which  belongs  to  &\\ 
men,  it  is  I  who  am  to  judge  whether  I  have  occasion  for 
them  myself,  or  can  conveniently  sell  them  to  you ;  and  you 
have  no  right  to  determine  whether  I  judge  well  or  ill,  be* 
cause  you  have  no  authority  over  me.  If  I,  improperly,  anil 
without  any  good  reason,  refuse  to  sell  you  at  a  fair  price* 
what  you  want,  I  offend  against  my  duty :  you  may  complain 
of  this,  but  you  must  submit  to  it;  and  you  cannot  attempt 
to  force  me,  without  violating  my  natural  right,  and  doing 
me  an  injury.  The  right  of  buying  the  things  we  want  fa 
then  only  an  imperfect  right,  like  that  of  a  poor  man  to  re- 
ceive alms  of  the  rich  man;  if  the  latter  refuses  to  bestow  it, 
the  poor  man  may  justly  complain :  but  he  has  no  right  to 
take  it  by  force. 

If  it  be  asked,  what  a  nation  has  a  right  to  do  in  case  of 
extreme  necessity, — this  question  will  be  answered  in  its  pro* 
per  place  in  the  following  book,  Chap.  IX. 

§  92.  Every  Since  then  a  nation  cannot  have  a  natural  right  to  sell  her 
choos*1  h t0  merc^andizes  to  another  that  is  unwilling  to  purchase  thenii 
far  it  will™  since  she  has  only  an  imperfect  right  to  buy  what  she  want* 

(37)  When  such  a  prohibition  has  permitted  goods  without  paying  im* 

been  established,  any  violation  of  it  posed  duties.    Bird  v.  Appletont  # 

in  general  subjects  the  ship  and  goods  Term  Hep.  562 ;  Wigmore  v.  ~ 

to  seizure  and  confiscation,  as  in  case  5  Term  Rep.  599;  Holmanv.  ~ 

of  smuggling,  whether  by  exporting  Cowp,  344,— C. 
or  importing  prohibited  goods,  or  , 
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of  others,  since  it  belongs  only  to  these  last  to  judge  whe-    »<><>*  x. 
ther  it  be  proper  for  them  to  sell  or  not;  and,  finally,  since  CHA*-VI"-. 
commerce  consists  in  mutually  buying  and  selling  all  sorts  en^e  ia 
of  commodities,  it  is  evident  that  it  depends  on  the  will  of  commelrcc- 
any  nation  to  carry  on  commerce  with  another,  or  to  let  it 
alone.  ^  If  she  be  willing  to  allow  this  to  one,  it  depends  on 
the  nation  to  permit  it  under  such  conditions  as  she  shall 
think  proper.    For  in  permitting  another  nation  to  trade 
with  her,  she  grants  that  other  a  right;  and  every  one  is  at  [    40    ] 
liberty  to  affix  what  conditions  he  pleases  to  a  right  which 
he  grants  of  his  own  accord  (37). 

Men  and  sovereign  states  may,  by  their  promises,  enter  §93.  How  a 
into  a  perfect  obligation  with  respect  to  each  other,  in  things  na?'on  ac" 
where  nature  has  imposed  only  an  imperfect  obligation.    A  fe^ghf  £ 
nation,  not  having  naturally  a  perfect  right  to  carry  on  a  a  foreign 
commerce  with  another,  may  procure  it  by  an  agreement  or  ***&*• 
treaty.    This  right  is  then  acquired  only  by  treaties,  and 
relates  to  that  branch  of  the  law  of  nations  termed  conven- 
tional (Prelim.  §  24).    The  treaty  that  gives  the  right  of 
commerce,  is  the  measure  and  rule  of  that  right. 

A  simple  permission  to  carry  on  commerce  with  a  nation  §  94.  or  the 


gives  no  perfect  right  to  that  commerce.  For  if  I  merely  ^P16  Pfi- 
and  simply  permit  you  to  do  anything,  I  do  not  give  you 
any  right  to  ido  it  afterwards  in  spite  of  me  :  —  you  may  make 
use  of  my  condescension  as  long  as  it  lasts;  but  nothing  pre- 
vents me  from  changing  my  will.  As  then  every  nation 
has  a  right  to  choose  whether  she  will  or  will  not  trade  with 
another,  and  on  what  conditions  she  is  willing  to  do  it  (§  92), 
if  one  nation  has  for  a  time  permitted,  another  tocome  and 
trade  in  the  country,  she  is  at  liberty,  whenever  she  thinks 
proper,  to  prohibit  that  commerce  —  to  restrain  it—  to  subject 
it  to  certain  regulations;  and  the  people  who  before  carried 
it  on  cannot  complain  of  injustice. 

Let  us  only  observe,  that  nations,  as  well  as  individuals, 
are  obliged  to  trade  together  for  the  common  benefit  of  the 
human  race,  because  mankind  stand  in  need  of  each  other's 

(37)  With  respect  to  commercial  tionsj  and  they  are  not  even  permit- 

intercourse  with  the  colonies  of  a  pa-  ted  to  land  in  the  country,  or  to  enter 

rent  state  of  Europe,  all  the  Euro-  with  their  vessels  within  cannon  shot 

pean  nations  which  have  formed  set-  of  the  shore,  except  only  in  cases  of 

tlements  abroad  have  so.  appropriated  urgent  necessity.   This  has  now  be- 

the  trade  of  those  settlements  to  them-  come  generally  the  understanding 

selves,  either  in  exclusively  permitting  and  law  of  nations  as  regards  co- 

their  own  subjects  to  partake  of  it,  lonies  ;  and  the  ships,  &c.  violating 

or  in  granting  a  monopoly  to  trading  the  rule  are  liable  to  seizure.    Mar- 

companies,  mat  the  colonies  them-  ten's  Law  of  Nations,  150  to  152; 

selves  cannot  legally  carry  on  hardly  Bird  v,  Apvkton,  8  Term  ^p.  562  ; 

any  direct  trade  with  other  powers;  1  Cbitty's  Commercial  Law,  79,  211 

consequently  the  commerce  »  those  to  244,  470^  631,r«*C. 
possessions  is  not  free  to  foreign  *a~ 
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BOOK  r.  assistance  (Prelim.  §§  1 0, 1 1 ,  and  Book  I.  §  88) :  still,  however, 
CHAP.  YIII.  eacj1  nation  remains  at  liberty  to  consider,  in  particular 
cases,  whether  it  be  convenient  for  her  to  encourage  or 
permit  commerce;  and  as  our  duty  to  ourselves  is  paramount 
to  our  duty  to  others,  if  one  nation  finds  herself  in  such 
circumstances,  that  she  thinks  foreign  Commerce  dangerous 
to  the  state,  she  may  renounce  and  prohibit  it*  This  the 
Chinese  have  done  for  a  long  time  together.  But,  again,  it 
is  only  for  very  serious  and  important  reasons  that  her 
duty  to  herself  should  dictate  such  a  reserve ;  otherwise, 
she  could  not  refuse  to  comply  with  the  general  duties  of 
humanity. 

§  95  Whe-  We  have  seen  what  are  the  rights  that  nations  derive 
ther  the  ftom  nature  with  regard  to  commerce,  and  how  they  may 
ing"  com-  acquire  others  by  treaties:  let  us  now  examine  whether  they 
merce  are  can  found  any  on  long  custom*  To  determine  this  question 
subject  to  jn  a  goiid.  manner,  it  is  necessary  first  to  observe,  that  there 
are  rights  which  consist  in  a  simple  power:  they  are  called 
in  Latin,  jura  merce  faculiatis,  rights  of  mere  ability.  They 
are  such  in  their  own  nature,  that  be  who  possesses  them 
may  use  them  or  not,  as  he  thinks  proper — being  absolutely 
free  from  all  restraint  in  this  respect;  so  that  the  actions 
that  relate  to  the  exercise  of  these  rights  are  acts  of  mere 
free  will,  that  may  be  done  or  not  done  according  to  plea- 
sure. It  is  maniiest  that  rights  of  this  kind  cannot  be  lost 
[  4*1  ]  by  prescription,  on  account  of  their  not  being  used,  since 
prescription  is  only  founded  on  consent  legitimately  pre- 
sumed; and  that,  if  I  possess  a  right  which  is  of  such  a 
nature  that  I  may  or  may  not  use  it  as  I  think  proper,  with- 
out any  person  having  a  right  to  prescribe  to  me  on  the 
subject,  it  cannot  be  presumed,  from  my  having  long  for- 
borne to  use  it,  that  I  therefore  intend  to  abandon  it.  This 
right  is  then  imprescriptible,  unless  I  have  been  forbidden 
or  hindered  from  making  use  of  it,  and  have  obeyed  with 
sufficient  marks  of  consent.  Let  us  suppose,  for  instance, 
that  I  am  entirely  at  liberty  to  grind  my  corn  at  any  mill  I 
please,  and  that  during  a  very  considerable  time,  a  century 
if  you  please,  1  have  made  use  of  the  same  mill:— as  I  have 
done  in  this  respect  what  I  thought  proper,  it  is  not  to  be 
presumed,  from  this  long-continued  use  of  the  same  mill, 
that  I  meant  to  deprive  myself  of  the  right  of  grinding  at 
any  other;  and  consequently,  my  right  cannot  be  lost  by 
%  prescription.  But  now  suppose,  that,  on  my  resolving  to 
make  use  of  another  mill,  the  owner  of  the  former  opposes 
it,  and  announces  to  me  a  prohibition ;  if  I  obey  his  prohi- 
bition without  necessity,  and  without  opposition,  though  I 

(34)  See  farther,  Grotius,  158;  Paffendorf,  B.  4,  chap,  5,  s.  10,  p.  168:  t 
Chit.  Cora,  Law,  80, 81.— C.  „  V 
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have  it  in  my  power  to  defend  myself,  and  know  my  right,  BOOK  i. 
this  right  is  lost,  because  my  conduct  affords  grounds  for  a  CHAP- V1TI* 
legitimate  presumption  that  I  chose  to  abandon  it. — Let  us 
apply  these  principles.— Since  it  depends  on  the  will  of  each 
nation  to  carry  on  commerce  with  another,  or  not  to  carry  it 
on,  and  to  regulate  the  manner  in  which  it  chuses  to  carry  it 
on^(§  92),  the  right  of  commerce  is  evidently  a  right  of  mere 
ability  (jus  mera  facultatis\  a  simple  power, — and  conse- 
quently is  imprescriptible.  Thus,  although  two  nations 
have  traded  together,  without  interruption,  during  a  cen- 
tury, this  long  usage  does  not  give  any  right  to  either  of 
them;  nor  is  the  one  obliged  on  this  account  to  suffer  the 
other  to  come  and  sell  its  merchandizes,  or  to  buy  others: 
— they  both  preserve  the  double  right  of  prohibiting  the  en- 
trance of  foreign  merchandize,  and  of  selling  their  own 
wherever  people  are  willing  to  buy  them,  ^dthough  the 
English  have  from  time  immemorial  been  accustomed  to  get 
wine  from  Portugal,  they  are  not  on  that  account  obliged  to 
continue  the  trade,  and  have  not  lost  the  liberty  of  pur- 
chasing their  wines  elsewhere  (40).  Although  they  have,  in 
the  same  manner,  been  long  accustomed  to  sell  their  cloth 
in  that  kingdom,  they  have,  nevertheless,  a  right  to  transfer 
that  trade  to  any  other  country:  and  the  Portuguese,  on 
their  part,  are  not  obliged  by  this  long  custom,  either  to  sell 
their  wines  to  the  English,  or  to  purchase  their  cloths.  If 
a  nation  desires  any  right  of  commerce  which  shall  no 
longer  depend  on  the  will  of  another,  she  must  acquire  it  by 

What  has  been  just  said  may  be  applied  to  the  rights  of  §96.impre- 
commerce  acquired  by  treaties.    If  a  nation  has  by  this  scriptibfflty 
method  procured  the  liberty  of  selling  certain  merchandizes  jJJJJ^ 
to  another,  she  does  not  lose  her  right,  though  a  great  treaty. 
number  of  years  are  suffered  to  elapse  without  its  being 
used;  because  this  right  is  a  simple  power,  jus  merafacul-  [    48    ] 
tails,  which  she  is  at  liberty  to  use  or  not,  whenever  she 
pleases. 

Certain  circumstances,  however,  may  render  a  different 
decision  necessary,  because  they  imply  a  change  in  the  na- 
ture of  the  right  in  question.  For  instance,  if  it  appears 
evident,  that  the  nation  granting  this  right  granted  it  on! 
with  a  view  of  procuring  a  species  of  merchandize  of  -~^~ 


(40)  The  perpetual  obligation  to  which  has  been  censured  by  some 

purchase  Port  wines  ftom  Portugal  as  evidently  advantageous  to  Portu- 

m  exchange   for    British  woollen-  gal  and  disadvantageous  to  Great 

cloths  was  established  by  the  cele-  Britain.  S  Smith,  W.N.  338  to  341 5 

brated  treaty  of  Methuen,  A.  D.  1703  Tucker  on  Trade,  356;  and  1  Chit- 

(so  called  because  concluded  by  Sir  ty's  Commercial  Law,  619.— C. 
P.  Methuen,)  with  Portugal.  A  treaty 
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§  97.  Of 
monopolies, 
and  trading 
companies, 
with  exclu- 
sive piivi- 
leges  (41). 


she  stands  in  need,  and  if  the  nation  which  obtained  the 
right  of  selling,  neglects  to  furnish  those  merchandizes,  and 
another  offers  to  bring  them  regularly,  on  condition  of  hav- 
ing an  exclusive  privilege,— it  appears  certain  that  the  privi- 
lege may  be  granted  to  the  latter.  Thus  the  nation  that 
had  the  right  of  selling  would  lose  it,  because  she  had  not 
fulfilled  the  tacit  condition. 

Commerce  is  a  common  benefit  to  a  nation;  and  all  her 
members  have  an  equal  right  to  it.  Monopoly,  therefore, 
in  general,  is  contrary  to  the  rights  of  the  citizens.  How- 
ever, this  rule  has  its  exceptions,  suggested  even  by  the  in- 
terest of  the  nation:  and  a  wise  government  may,  in  certain 
cases,  justly  establish  monopolies.  There  are  commercial 
enterprises  that  cannot  be  carried  on  without  an  energy 
that  requires  considerable  funds,  which  surpass  the  ability 
of  individuals.  There  are  others  that  would  soon  become 
ruinous,  were  they  not  conducted  with  great  prudence,  with 
one  regular  spirit,  and  according  to  well-supported  maxims 
and  rules.  These  branches  of  trade  cannot  be  indiscrimi- 


(41)  See  the  advantages  and  dis- 
advantages resulting  from  commercial 
companies  and  foreign  monopolies, 
and  upon  colonization  m  general, 
1  Chitty's  Commercial  Law,  631  to 
689;  and  see  some  sensible  obser- 
vations on  the  Impolicy  of  Exclusive 
Companies,  Evans  on  Statutes, 
Class  III.  title  Insurance,  p.  231. 
Dr.  Adam  Smith,  in  his  Wealth  of 
Nations,  Book  IV.  c.  7,  p.  379,  &c. 
and  Dean  Tucker,  m  his  Essay  on 
Trade,  67  to  71  (but  see  Id.  40,  41), 
admit,  that,  to  induce  speculating  and 
enterprising  individuals  to  embark 
their  capitals  in  expensive  under- 
takings, probably  generally  beneficial 
in  the  result,  but  which  could  not 
be  pursued  by  single  individuals,  it 
may  be  expedient  originally  to  afford 
them  a  monopoly;  but  that,  after  they 
have  acquired  a  liberal  profit,  the 
trade  ought  to  be  thrown  open. 
Again,  when  a  country  becomes  too 
densely  populated,  and  many  sub- 
jects are  out  of  employ  and  restless, 
then  there  may  be  another  reason  for 
encouraging  the  creation  o'f  foreign 
companies.  A  celebrated  diploma- 
tist, and  an  acute  observer  of  human 
nature  (M.  Talleyrand),  has  justly 
said,  that  the  art  of  putting  men  into 
their  proper  places  is,  perhaps,  the 
first  science  of  government;  but  that 


of  finding  the  proper  place  for  the 
discontented  is  assuredly  the  most 
difficult;  and  the  presenting  to  their 
imagination  in  a  distant  country, 
perspective  views,  on  which  their 
thoughts  and  desires  may  fix  them- 
selves, is  one  of  the  solutions  of  this 
difficulty.  In  the  developement  of 
the  motives  which  determined  the 
establishment  of  the  antient  colonies 
we  easily  remark,  that,  at  the  very 
time  they  were  indispensable,  they 
were  voluntary;  that  they  were  pre- 
sented by  the  governments  as  an  al- 
lurement, not  as  a  punishment.  Bo- 
dies politic  ought  to  reserve  to  them- 
selves the  means  of  placing  to  advan- 
tage, at  a  distance  from  their  imme- 
diate seat,  that  superabundance  of 
citizens  who  from  time  to  time  ffo-catei 
their  tranquillity.  Thus,  with  new 
views  of  life,  and  the  content  springing 
from  the  full  employment  of  the 
aspiring  mind  of  man,  and  under  the 
influence  of  renewed  hope,  the  bad, 
the  idle,  and  the  turbulent  may  be 
rendered  useful  members  of  society. 
Our  colonies*  then,  present  such  a 
field  for  the  promotion  of  human 
happiness,  such  a  scope  for  the  no- 
blest purposes  of  philanthropy,  that 
we  cannot  be  led  to  think  their  in- 
terests will  be  overlooked  by  a  wise 
legislature  or  government. — C. 
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nately  carried  on  by  individuals:  companies  are  therefore 
formed,  under  the  authority  of  government;  and  these  com-  CHAP-  V1"- 
panies  cannot  subsist  without  an  exclusive  privilege.  It  is 
therefore  advantageous  to  the  nation  to  grant  them:  hence 
have  arisen,  in  different  countries,  those  powerful  compa- 
nies that  carry  on  commerce  with  the  East.  When  the 
subjects  of  the  United  Provinces  established  themselvesJn 
the  Indies  on  the  ruin  of  their  enemies  the  Portuguese,  in- 
dividual merchants  would  not  have  dared  to  think  of  such 
an  arduous  enterprise;  and  the  state  itself,  wholly  taken  up 
with  the  defence  of  its  liberty  against  the  Spaniards,  had 
not  the  means  of  attempting  it. 

It  is  also  certain  beyond  all  doubt,  that,  whenever  any 
individual  offers,  on  condition  of  obtaining  an  exclusive 
privilege,  to  establish  a  particular  branch  of  commerce  or 
manufacture  which  the  nation  has  not  the  means  of  carrying 
on,  the  sovereign  may  grant  him  such  privilege. 

But  whenever  any  branch  of  commerce  may  be  left  open 
to  the  whole  nation,  without  producing  any  inconvenience 
or  being  less  advantageous  to  the  state,  a  restriction  of  that 
commerce  to  a  few  privileged  individuals  is  a  violation  of  the 
rights  of  all  the  other  citizens.  And  even  when  such  a 
commerce  requires  considerable  expenses  to  maintain  forts, 
men  of  war,  &c.,  this  being  a  national  affair,  the  state  may 
defray  those  expenses,  and,  as  an  encouragement  to  indus- 
try, leave  the  profits  of  the  trade  to  the  merchants.  This  is 
sometimes  done  in  England.  [  43  ] 

The  conductor  of  a  nation  ought  to  take  particular  care  §  98.  Ba- 
to  encourage  the  commerce  that  is  advantageous  to  his  peo-  JjJJJJ  °^d 
pie,  and  to  suppress  or  lay  restraints  upon  that  which  is  to  attention  of 
their  disadvantage  (4$).     Gold  and  silver  having  become  government 

__  ___  in  tnis 

(42)  This  is  a  questionable  policy.  2d  part,  46,  81,  86,  132,  154  to  164;  respect. 

It  has  been  laid  down  by  some  of  and   Buchanan's    Observations   on 

the  most  eminent  writers  on  political  Smith's  W.  of  N.  2d  ed.  vol.  4,  page 

economy,   that  every  active   inter-  156,  157;  Introduc.  3  Lord  Shef- 

ference  of  the  legislature  with  its  field's  Strictures  on  Navigation  Sys- 

subjects,  by  prohibiting  or  restraining  tern,  3  Adolph.  163,  and  see  ante, 

any  particular  branch  of  honest  la-  chap.  6,  and  1  Chitty's  Commercial 

bour,  or  by  encouraging  any  parti-  Law,  4  to  7. 
cular  branch  at  the  expense  of  the       But  as  regards  the  encouragement 

others,  whether  in  agriculture  or  com-  or  discouragement  of  any  particular 

merce,  has  uniformly  retarded  the  branch  of  trade,  there  is'  another  mo- 

advances  of  public  opulence,  and  that  tive  for  interference  which  powerfully 

the  sound  policy  of  a  legislator  is  not  influences,  viz.  the  increase  of  revenue, 

to  impose  restrictions  or  regulations  for  whenever  the  luxury  or  other 

upon  domestic  industry,  but  rather  wish  of  the  people  introduces  a  fb- 

to  prevent  them  from  being  imposed  reign,  or  even  a  domestic  article  to 

by  the  contrivance  or  folly  of  others,  greater  consumption,  a  moderate 

See  2  Smith,  W.  N.  118,  125,  201,  charge  upon  the  same,  though  in  a 

204;  3  Id.  183;  Malthus,  196;  2  degree  restrictive  upon  the  consump- 

Paley,  Mor.  Phil.  400,  402  ;  3  Hume,  tion,  will  in  general  be  a  proper  tax. 

Hist.  403;  Sir  J.  Child  on  Trade,  Ibid,—  C, 


43  PUBLIC  WAYS. 

BOOK  i.  the  common  standard  of  the  value  of  all  the  articles  of  corn- 
ea \p.vm.  merce,  the  trade  that  brings  into  the  state  a  greater  quantity 
of  these  metals  than  it  carries  out,  is  an  advantageous  trade ; 
and,  on  the  contrary,  that  is  a  ruinous  one,  which  causes 
more  gold  and  silver  to  be  sent  abroad,  Ahan  it  brings  home. 
This  is  what  is  called  the  balance  of  trade.  The  ability  of 
those  who  have  the  direction  of  it,  consists  in  making  that 
balance  turn  in  favour  of  the  nation. 

§  99.  im-  Of  all  the  measures  that  a  wise  government  may  take  with 
port  duties  ^jg  yjew^  we  ghafl  oniy  touch  here  on  import  duties.  When 
*  the  conductors  of  a  state,  without  absolutely  forcing  trade, 

are  nevertheless  desirous  of  diverting  it  into  other  channels, 
they  lay  such  duties  on  the  merchandizes  they  would  discour- 
age, as  will  prevent  their  consumption.  Thus,  French  wines 
are  charged  with  very  high  duties  in  England,  while  the 
duties  on  those  of  Portugal  are  very  moderate, — because 
England  sells  few  of  her  productions  to  France,  while  she 
sells  large  quantities  to  Portugal.  There  is  nothing  in  this 
conduct  that  is  not  very  wise  and  extremely  just;  and 
France  has  no  reason  to  complain  of  it — every  nation  haying 
an  undoubted  right  to  make  what  conditions  she  thinks 
proper,  with  respect  to  receiving  foreign  merchandizes,  and 
being  even  at  liberty  to  refuse  taking  them  at  all. 


CHAP.  IX. 

CHAP,  T*.    OF  THE  CARE  OP  THE  PUBLIC  WAYS  OP  COMMUNICATION,  AND 

THE  RIGHT  OF  TOLL. 

§  loo.  trti-  THE  utility  of  highways,  bridges,  canals,  and,  in  a  word, 
lity  of  high-  of  all  safe  and  commodious  ways  of  communication,  cannot 
"  be  doubted.  They  facilitate  the  trade  between  one  place 
and  another,  and  render  the  conveyance  of  merchandize  less 
expensive,  as  well  as  more  certain  and  easy.  The  merchants 
are  enabled  to  sell  at  a  better  price,  and  to  obtain  the  pre- 
ference; an  attraction  is  held  out  to  foreigners,  whose  mer- 
chandizes are  carried  through  the  country,  and  diffuse 
wealth  in  all  the  places  through  which  they  pass.  France 


(43)  This  is  a  very  slight  allusion  of  law,  highly  important  to  be  stu- 

to  the  very  important  regulation  of  died.    See  an  attempt  of  the  editor 

import  and  export  duties,  bounties  to  arrange  them,  in  1  Chitty's  Com- 

and  drawbacks,  which,  since  Vattel  mercial  Law,  Index,  titles  Import 

wrote, have  become  extensive  branches  and  Export. — C. 
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and  Holland  feel  the  happy  consequences  of  this  fromdaily    BOOK  i. 
experience  (44).  t  CHAP,  ix 

One  of  the  principal  things  that  ought  to  employ  the  at-  §  101.  Du 
tentipn  of  the  government  with  respect  to  the  welfare  of  the  «f  g**™- 
public  in  general,  and  of  trade  in  particular,  must  then  re- j1161"111 
late  to  the  highways11,  canals,  &c.  in  which  nothing  ought  to 
be  neglected  to  render  them  safe  and  commodious.   France 
is  one  of  those  states  where  this  duty  to  the  public  is  dis- 
charged with  the  greatest  attention  and  magnificence.    Nu- 
merous patroles  everywhere  watch  over  the  safety  of  tra-  [ 
vellers:  magnificent  roads,  bridges,  and  canals,  facilitate  the 
communication  between  one  province  and  another: — Lewis 
XIV.  joined  the  two  seas  by  a  work  worthy  of  the  Romans. 

The  whole  nation  ought,  doubtless,  to  contribute  to  such  §  102.  its 
useful  undertakings.    When  therefore  the  laying  out  andri«bt8inth 
repairing  of  highways,  bridges,  and  canals,  would  be  too respcct- 
great  a  burthen  on  the  ordinary  revenues  of  the  state,  the 
government  may  oblige  the  people  to  labour  at  them,  or  to 
contribute  to  the  expense  (45).    The  peasants,  in  some  of 
the  provinces  of  France,  have  been  heard  to  murmur  at  the 
labours  imposed  upon  them  for  the  construction  of  roads : 
but  experience  had  no  sooner  made  them  sensible  of  their 
true  interest,  than  they  blessed  the  authors  of  the  under- 
taking. 

The  construction  and  preservation  of  all  these  works  §103.  Font 
being  attended  with  great  expense,  the  nation  may  very'"  ~ 
justly  oblige  all  those  to  contribute  to  them,  who  receive  j 
advantage  from  their  use :  this  is  the  legitimate  origin  of  the 


(44)  But  although,  since  Vattel 
wrote,  France  greatly  advanced  in 
the  improvement  of  her  roads,  yet 
England  has  surpassed  all  other  na- 
tions in  the  faculties  of  internal  in- 
tercourse by  new  canals,  railways, 
and  other  improvements  sanctioned 
by  the  legislature.    With  respect  to 
which,  see  the  enactments  and  deci- 
sions, 2Chitty's  Commercial  Law, 
1 27  to  141.— C. 

(45)  This  position  of  a  govern- 
ment's right  to  oblige  the  people  to 
labour  on  the  roads  as  thus  stated, 
would   startle  an  Englishman.     In 
England  there   is   no  such  direct 
power.   The  34  Geo.  3.  c.  74,  s.  4,  it 
is  true,  requires  each  occupier  to  send 
his  carts  and  horses,  and  labourers,  to 
work  on  the  roads;  but  then,  if  he 
neglect  to  do  so,  he  is  subject  only 
to  a  moderate  penalty,  just  sufficient 
to  enable  the  surveyor  to  hire  the 


like  assistance  elsewhere :  and  as  to 
wn9  even  a  pauper  is  subject  to  no 
penalty  for  refusing  to  work,  except- 
ing that,  if  he  do  so,  he  will  not  then 
be  entitled  to  parochial  relief.  If  he 


or  supply  of  proper  food  in  return 
for  his  labour. — C. 

(46)  As  to  the  right  to  toll,  &c. 
see  Grotius,  B.  II.  chap.  2,  §  14, 
p.  154;  Puflendorf,  B.  III.  chap.  3, 
§6,  p.  29,  30;  1  Bla,  Com.  287; 
1  Chitty's  Commercial  Law,  103  to 
106;  2  Id.  139, 140.  It  has  been 
observed,  that  of  all  the  taxes  with 
which  the  inhabitants  of  this  country 
are  burthened,  were  is  perhaps  none 
so  odious  as  the  turnpike  duty.  On 
the  continent  no  such  interruption  m 
travelling  is  experienced,  and  tolls 
have  been  abolished  on  the  northern 
side  of  the  metropolis,  London.  Lord 
Byron  in  his  eulogy  upon  English 
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BOOK  i.  right  of  toll.  It  is  just  that  a  traveller,  and  especially  a 
CHAP,  i*.  merchant,  who  receives  advantage  from  a  bridge,  a  canal, 
or  a  road,  in  his  own  passage,  and  in  the  more  commodious 
conveyance  of  his  merchandize,  should  help  to  defray  the 
expense  of  these  useful  establishments,  by  a  moderate  con- 
tribution: and  if  the  state  thinks  propel  to  exempt  the  citi- 
zens from  paying  it,  she  is  under  no  obligation  to  gratify 
strangers  in  this  particular* 

§  i04.Abuse  But  a  law  so  just  in  its  origin  frequently  degenerates  into 
of  thia  right  great  abuses.  There  are  countries  where  no  care  is  taken 
'  of  the  highways,  and  where  nevertheless  considerable  tolls 
are  exacted.  A  lord  of  a  manor,  who  happens  to  possess  a 
stripe  of  land  terminating  on  a  river,  there  establishes  a  toll, 
though  he  is  not  at  a  farthing's  expense  in  keeping  up  the 
navigation  of  the  river,  and  rendering  it  convenient.  This 
is  a  manifest  extortion,  and  an  infringement  of  the  natural 
rights  of  mankind.  For  the  division  of  lands,  and  their 
becoming  private  property,  could  never  deprive  any  man  of 
the  right  of  passage,  when  not  the  least  injury  is  done  to 
the  person  through  whose  territory  he  passes.  Every  man 
inherits  this  right  from  nature,  and  cannot  justly  be  forced 
to  purchase  it  (47). 

But  the  arbitrary  or  customary  law  of  nations  at  present 
tplerates  this  abuse,  while  it  is  not  carried  to  such  an  excess 


roads,  humorously  observes —  to  any  person  to  go  over  it  to  ap- 

"  What  a  delightful  thmg  's  a  turn-  proach  the  river,  and  demand  any 

pike  road,  sum  he  thinks  fit  for  the  permission, 

So  smooth,  so  level,  such  a  mode  of  unless  there  be  a  public  way  over  it. 

shaving  Nor  have  the  public  any  right  at 

The  earth,  as  scarce  the  eagle  in  the  common  law  to  tow  on  the  banks  of  an 

broad  antient  navigable  river;  Ball  v.  Her- 

Air  can  accomplish  with  his  wide  bert,  3  Term  Rep.  253;  though  it 

wings  waving.  may  exist  by  custom  or  prescription. 

Had  such  been  cut  in  Phaeton's  time,  Pierce  v.  Fauconberge,  1  Burr.  292. 

the  god  In  the  absence  of  such  custom  or 

Had  told  his  son  to  satisfy  his  craving  prescription  no  right  to  approach  a 

With  the  York  mail— but  onward  as  river  over  private  grounds  exists.  Par- 

we  roll—  thericke  v.  Mason,  2  Chitty's  Rep. 
Surgit  amari  aliquid— the  M."  658;  Wyatt  v.  Thompson,  1  Esp. 
Cant.  x.  78.— C.  Rep,  252.  So,  if  a  private  individual 
(47)  This  position  requires  expla-  make  and  repair  a  bndge  over  a  river, 
nation  and  qualification.  As  re-  he  may  insist  upon  any  person  using 
spects  a  public  navigable  river,  every  it  paying  him  a  toll,  as  in  the  m- 
part  of  the  navigable  stream  must  stance  of  Putney  and  Fulham  bridge, 
ever  remain  free  and  open  from  its  In  these  cases  the  demand  of  an  ex- 
communication with  the  sea  to  its  ex-  orbitant  toll  may  be  illiberal,  but  is 
treme  navigable  point;  but  the  abso-  no  more  ittegal  than  a  nation's  re- 
lute  right  to  approach  it  on  each  side,  fusing  to  sell  its  superfluous  produce, 
can  only  be  by  public  and  general  or  to  admit  free  passage  through  its 
ways.  Consequently,  if  an  indk  country.  The  right  to  pass  at  a  mo* 
vidual  have  land  adjoining  a  river,  derate  toll  is  a  moral  but  imperfect 
be  may  reasonably  refuse  permission  right,  ante,  $  91 .— C. 
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as  to  destroy  commerce.  People  do  not,  however,  submit 
without  difficulty,  except  in  the  case  of  those  tolls  which  are 
established  by  antient  usage:  and  the  imposition  of  new 
ones  is  often  a  source  of  disputes.  The  Swiss  formerly 
made  war  on  the  Dukes  of  Milan,  on  account  of  some  op- 
pressions of  this  nature.  This  right  of  tolls  is  also  further 
abused,  when  the  passenger  is  obliged  to  contribute  too 
much,  and  what  bears  no  proportion  to  the  expense  of  pre- 
serving these  public  passages  (48). 

At  present,  to  avoid  all  difficulty  and  oppression,  nations 
settle  these  points  by  treaties. 


CHAP.  X.  [    45    ] 

OP  MONEY  AND  EXCHANGE  (49).  CHAP,  x. 

IN  the  first  ages,  after  the  introduction  of  private  property,  §  105.  E*- 
people  exchanged  their  superfluous  commodities  and  effects  t^11*™6111 
for  those  they  wanted.    Afterwards  gold  and  silver  became  °  m°ney' 
the  common  standard  of  the  value  of  all  things:  and  to  pre- 
vent the  people  from  being  cheated,  the  mode  was  introduced 
of  stamping  pieces  of  gold  and  silver  in  the  name  of  the 
state,  with  the  figure  of  the  prince,  or  some  other  impres- 
sion, as  the  seal  and  pledge  of  their  value*   This  institution 
is  of  great  use  and  infinite  convenience:  it  is  easy  to  see 
how  much  it  facilitates  commerce. — Nations  or  sovereigns 
cannot  therefore  bestow  too  much  attention  on  an  affair  of 
such  importance. 

The  impression  on  the  coin  becoming  the  seal  of  its  stand-  §  ioe.  Duty 
ard  and  weight,  a  moment's  reflection  will  convince  us  that ofthe :nation 
the  coinage  of  money  ought  not  to  be  left  indiscriminately  ^ioTwapect 
free  to  every  individual;  for,  by  that  means,  frauds  would  to  the  coin. 
become  too  common— the  coin  would  soon  lose  the  public 
confidence;  and  this  would  destroy  a  most  useful  institution. 
Hence  money  is  coined  by  the  authority  and  in  the  name  of 
the  state  or  prince,  who  are  its  surety:  they  ought,  there- 
fore to  have  a  quantity  of  it  coined  sufficient  to  answer  the 
necessities  of  the  country,  and  to  take  care  that  it  be  good, 

J48)  See  n.  47,  ante.  276  to  280 ;  4  Id.  84  to  120;  1  Chit- 

19)  The  modern  law  of  nations,  ty's  Commercial  Law,  583 ;  2  Id  ,1 79 

the  municipal  law  of  England,  to  187,  and  statutes  and  decisions 

as  to  coin,  bullion,  and  money,  will  there  collected,— C, 
be  found  collected  in  1  Bla,  Com* 
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that  is  to  say,  that  its  intrinsic  value  bear  a  just  proportion 

to  its  extrinsic  or  numerary  value. 

It  is  true,  that,  in  a  pressing  necessity,  the  state  would 
have  a  right  to  order  the  citizens  to  receive  the  coin  at  a 
price  superior  to  its  real  value:  hut  as  foreigners  will  not 
receive  it  at  that  price,  the  nation  gains  nothing  by  this  pro- 
ceeding; it  is  only  a  temporary  palliative  for  the  evil,  with- 
out effecting  a  radical  cure.  This  excess  of  value,  added  in 
an  arbitrary  manner  to  the  coin,  is  a  real  debt  which  the  so- 
vereign contracts  with  individuals:  and  in  strict  justice,  this 
crisis  of  affairs  being  over,  that  money  ought  to  be  called 
in  at  the  expense  of  the  state,  and  paid  for  in  other  specie, 
according  to  the  natural  standard:  otherwise,  this  kind  of 
burthen,  laid  on  in  the  hour  of  necessity,  would  fall  solely 
on  those  who  received  this  arbitrary  money  in  payment, 
which  would  be  unjust.  Besides,  experience  has  shewn  that 
such  a  resource  is  destructive  to  trade,  by  destroying  the 
confidence  both  of  foreigners  and  citizens — raising  in  pro- 
portion the  price  of  every  thing— and  inducing  every  one  to 
lock  up  or  send  abroad  the  good  old  specie;  whereby  a  tem- 
porary stop  is  put  to  the  circulation  of  money.  So  that  it  is 
the  duty  of  every  nation  and  of  every  sovereign  to  abstain, 
as  much  as  possible,  from  so  dangerous  an  experiment,  and 

[    46    ]  rather  to  have  recourse  to  extraordinary  taxes  and  contribu- 
tions to  support  the  pressing  exigencies  of  the  state*. 


*  In  Boizard's  Treatise  on  Coin, 
we  find  the  following  observations: 
"  It  is  worthy  of  remark,  that,  when 
our  kings  debased  the  coin,  they  kept 
the  circumstance  a  secret  from  the 
people: — witness  the  ordinance  of 
Philip  de  Valois  in  1350,  by  which 
he  ordered  Tournois  Doubles  to  be 
coined  2&  Sigr.  fine,  which  was,  in 
fact,  a  debasement  of  the  com.  In 
that  ordinance,  addressing  the  officers 
of  the  mint,  he  says-*4  Upon  the  oath 
by  which  you  are  bound  to  the  king, 
keep  this  affair  as  secret  as  you  pos- 
sibly can,  that  neither  the  bankers  nor 
others  may,  by  your  means,  acquire 
any  knowledge  of  it:  for  if,  through 
you,  it  comes  to  be  known,  you  shall 
be  punished  for  the  offence  in  such 
manner  as  shall  serve  as  an  example 
to  others/  "—The  same  author  quotes 
other  similar  ordinances  of  the  same 
king,  and  one  issued  by  the  Dauphin, 
who  governed  the  kingdom  as  reg  * 
during  the  captivity  of  King  Jo 
dated  June  27,  1360,  by 


which  the  mint-masters  directing  the 
officers  engaged  in  the  coinage  to 
coin  white  iDeniers  Id.  12gr.  fine,  at 
the  same  time  expressly  command 
them  to  keep  this  order  secret,  and, 
"  if  any  persons  should  make  inquiry 
respecting  their  standard,  to  maintain 
that  they  were  2d.  fine."  Chap.xxix. 
The  kings  [of  France]  had  recourse 
to  this  strange  expedient  in  cases  of 
urgent  necessity:  but  they  saw  its  in- 
justice.—The  same  author,  speaking 
of  the  debasement  of  coin,  or  the  va- 
rious modes  of  reducing  its  intrinsic 
value,  says— "These  expedients  are 
but  rarely  resorted  to,  because  they 
give  occasion  to  the  exportation  or 
melting  down  of  the  good  specie,  and 
to  the  introduction  and  circulation  of 
foreign  coin— raise  the  price  of  every 
thing — impoverish  individuals — di- 
minish the  revenue,  which  is  paid  in 
specie  of  inferior  value— and  some- 
times put  a  total  stop  to  commerce. 
This  truth  has  been  so  well  under- 
stood in  all  ages,  that  those  princes, 
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Since  the  state  is  surety  for  the  goodness  of  the  money 
and  its  currency,  the  public  authority  alone  has  the  right  of 
coining  it.  Those  who  counterfeit  it,  violate  the  rights  of 
the  sovereign,  whether  they  make  it  of  the  same  standard  #&  respect 
and  value  or  not.  These  are  called  false-coiners,  and  their 
crime  is  justly  considered  as  one  of  the  most  heinous  nature. 
For  if  they  coin  base  money,  they  rob  both  the  public  and 
the  prince;  and  if  they  coin  good,  they  usurp  the  preroga- 
tive of  the  sovereign.  They  will  never  be  inclined  to  coin 
good  money  unless  there  be  a  profit  on  the  coinage:  and  in 
this  case  they  rob  the  state  of  a  profit  which  exclusively  be- 
longs to  it.  In  both  cases  they  do  an  injury  to  the  sove- 
reign; for  the  public  faith  being  surety  for  the  money,  the 
sovereign  alone  has  a  right  to  have  it  coined.  For  this  rea- 
son the  right  of  coining  is  placed  among  the  prerogatives  of 
majesty,  and  Bodinus  relates*,  that  Sigismund  Augustus, 
King  of  Poland,  having  granted  this  privilege  to  the  Duke 
of  Prussia,  in  the  year  1648,  the  states  of  the  country  passed 
a  decree  in  which  it  was  asserted  that  the  king  could  not 
grant  that  privilege,  it  being  inseparable  from  the  crown.  w 
The  same  author  observes,  that,  although  many  lords  and  I  4'  3 
bishops  of  France  had  formerly  the  privilege  of  coining  mo- 
ney, it  was  still  considered  as  coined  by  the  king's  authority: 
and  the  kings  of  France  at  last  withdrew  all  those  privileges, 
on  account  of  their  being  often  abused. 

From  the  principles  just  laid  down,  it  is  easy  to  conclude,  §  ios.  How 
that  if  one  nation  counterfeits  the  money  of  another,  or  if  ^SJIi 
she  allows  and  protects  false-coiners  who  presume  to  dp  it,  another  in 
she  does  that  nation  an  injury.    But  commonly  criminals  the  article 
of  this  class  find  no  protection  anywhere—  all  princes  being 
equally  interested  in  exterminating  them  (50). 


who  had  recourse  to  one  or  other  of 
these  modes  of  debasing  the  coin  m 
difficult  times,  ceased  to  practise  it 
the  moment  the  necessity  ceased  to 
exist.  We  have,  on  this  subject,  an 
ordinance  of  Philip  the  Fair,  issued 
in  May,  1295,  which  announces,  that, 
"  The  king  having  reduced  the  coin 
both  in  fineness  and  weight,  and  ex- 
pecting to  be  obliged  to  make  a  fur- 
ther: reduction  in  order  to  retrieve  his 
affairs,— but  knowing  himself  to  be, 
in  conscience,  responsible  for  the  in- 
jury caused  to  the  state  by  such  re- 
duction,—pledges  himself  to  the  peo- 
ple of  his  kingdom,  by  solemn  char- 
ter, that,  as  soon  as  his  affairs  are  re- 
trieved, he  will  restore  the  coin  to  its 
proper  standard  and  value,  at  his  own 
private  cost  and  expense,  and  •  will 


himself  bear  all  the  loss  and  waste. 
And,  in  addition  to  this  engagement, 
Dame  Joan,  Queen  of  France  and 
Navarre,  pledges  her  revenues  and 
dower  for  the  same  purpose."  Note, 
edit.  A.D.  1797. 

*  Inhis  Republic,  BookL  Chap.x, 
(50)  This  is  a  sound  principle, 
which  ought  to  be  extended  so  as  to 
deny  efiect  to  any  fraud  upon  a  fi> 
reign  nation  or  its  subjects.  Bat  in 
England  a  narrow  and  immoral  po- 
licy prevails  of  not  noticing  frauds 
upon  the  revenue  of  a  foreign  state. 
Roach  v.  Edie,  6  Term  Eep.  425; 
Boucher  v.  Lawrence,  R.T.  Hardw, 
198;  JEfo/m4«v.Jofa^»,Cowp,343; 
James  v.  Catherwood,  3  Dowl.  &  Ryl. 
190.  And  so  tar  has  this  narrow  doc- 
trine been  carried,  in  disgrace  of  this 
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BOOK  x.       There  is  another  custom  more  modern,  and  of  no  less  use  to 
CHAP-  *'   commerce  than  the  establishment  of  coin,  namely  exchange, 
Lchan  °f   or.  ^e  tra®c  °^  ban^rs,  by  means  of  which  a  merchant  re- 
andthelaws  mits  immense  sums  from  one  end  of  the  world  to  the  other, 
of  com-       at  a  very  trifling  expense,  and,  if  he  pjeases,  without  risk, 
merce.        por  ^  same  reason  that  sovereigns  are  obliged  to  protect 
commerce,  they  are  obliged  to  support  this  custom,  by  good 
laws,  in  which  every  merchant,  whether  citizen  or  foreigner, 
may  find  security.    In  general,  it  is  equally  the  interest  and 
the  duty  of  every  nation  to  have  wise  and  equitable  com- 
mercial laws  established  in  the  country. 


CHAP.  XL 

CHAP,  xi.  SECOND  OBJECT  OJt  A  GOOD  GOVERNMENT, — TO  PROCURE  THE 
TRUE  HAPPINESS  OF  THE  NATION. 

§110.  Ana-  LET  us  continue  to  lay  open  the  principal  objects  of  a 
<*  g°vernment*  Wlurt  we  have  said  in  ihe  five  preced- 
chapters  relates  to  the  care  of  providing  for  the  necessi- 
ties  of  the  people,  and  procuring  plenty  in  the  state:  this 
is  a  point  of  necessity;  but  it  is  not  sufficient  for  the  happi- 
ness of  a  nation.  Experience  shews  that  a  people  may  be 
unhappy  in  the  midst  of  all  earthly  enjoyments,  and  in  the 
possession  of  the  greatest  riches.  Whatever  may  enable 
mankind  to  enjoy  a  true  and  solid  felicity,  is  a  second  object 
that  deserves  the  most  serious  attention  of  the  government. 
Happiness  is  the  point  where  centre  all  those  duties  which 
individuals  and  nations  owe  to  themselves;  and  this  is  the 
great  end  of  the  law  of  nature.  The  desire  of  happiness  is 
the  powerful  spring  that  puts  man  in  motion:  felicity  is  the 
end  they  all  have  in  view,  and  it  ought  to  be  the  grand  ob- 
ject of  the  public  will  (Prelim.  §  5).  It  is  then  the  duty  of 
those  who  form  this  public  will,  or  of  those  who  represent  it 
— the  rulers  of  the  nation— to  labour  for  the  happiness  of 

country,  that,  in  Smith  v.  Marconnay,  tract.  So  a  master  of  an  English  ship 

2  Peaktfs  Rep.  81,  it  was  held,  that  was  even  allowed  to  recover  salvage 

the  maker  of  paper  in  England,  know-  for  bringing  home  his  captured  ves- 

ingly  made  by  him  for  the  purpose  of  sel,  by  deceptively  inducing  the  ene- 

forging  assignats  upon  the  same,  to  my  to  release  the  vessel  on  his  giving 

be  exported  to  France  in  order  to  a  ransom  bill,  payment  of  which  he 

commit  frauds  there  on  other  per-  took  care  to  countermand  in  London, 

sons,  might  recover  damages  for  not  2  Dodson's  R.  74. 

accepting  such  paper  pursuant  to  con.  * 
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the  people,  to  watch  continually  over  it,  and  to  promote  it    BOOK  i. 
to  the  utmost  of  their  power-  CHAP.  «. 

To  succeed  in  this,  it  is  necessary  to  instruct  the  people  to  §  ni.  in. 
seek  felicity  where  it  is  to  be  found ;  that  is,  in  their  own  stratum. 
perfection, — and  to  teach  them  the  means  of  obtaining  it. 
The  sovereign  cannot,  then,  take  too  much  pains  in  instruct-  [  48  ] 
ing  and  enlightening  his  people,  and  in  forming  them  to  use- 
ful knpwlege  and  wise  discipline.  Let  us  leave  a  hatred  of 
the  sciences  to  the  despotic  tyrants  of  the  east:  they  are 
afraid  of  having  their  people  instructed,  because  they  chuse 
to  rule  over  slaves.  But  though  they  are  obeyed  with  the 
most  abject  submission,  they  frequently  experience  the  ef- 
fects of  disobedience  and  revolt.  A  just  and  wise  prince 
feels  no  apprehensions  from  the  light  of  knowledge:  he 
knows  that  it  is  ever  advantageous  to  a  good  government. 
If  men  of  learning  know  that  liberty  is  the  natural  inherit- 
ance of  mankind;  on  the  other  hand,  they  are  more  fully 
sensible  than  their  neighbours,  how  necessary  it  is,  for  their 
own  advantage,  that  this  liberty  should  be  subject  to  a  lawful 
authority:— incapable  of  being  slaves,  they  are  faithful  sub- 
jects. 

The  first  impressions  made  on  the  mind  are  of  the  utmost  §  112.  Edu- 
importance  for  the  remainder  of  life.    In  the  tender  years  ^o?  of 
of  infancy  and  youth,  the  human  mind  and  heart  easily  re- you 
ceive  the  seeds  of  good  or  evil.    Hence  the  education  of 
youth  is  one  of  the  most  important  affairs  that  deserve  the 
attention  of  the  government.    It  ought  not  to  be  entirely 
left  to  fathers.    The  most  certain  way  of  forming  good  citi- 
zens is  to  found  good  establishments  for  public  education, 
to  provide  them  with  able  masters— direct  them  with  pru- 
dence—and pursue  such  mild  and  suitable  measures,  that 
the  citizens  will  not  neglect  to  take  advantage  of  them.  How 
admirable  was  the  education  of  the  Romans,  in  the  Sourish- 
ing  ages  of  their  republic,  and  how  admirably  was  it  calcu- 
lated to  form  great  men !    The  young  men  put  themselves 
under  the  patronage  of  some  illustrious  person;  they  fre- 
quented his  house,  accompanied  him  wherever  he  went,  and 
equally  improved  by  his  instructions  and  example:  their 
very  sports  and  amusements  were  exercises  proper  to  form 
soldiers.    The  same  practice  prevailed  at  Sparta;  and  this 
was  one  of  the  wisest  institutions  of  the  incomparable  Ly- 
curgus.    That  legislator  and  philosopher  entered  into  the 
most  minute  details  respecting  the  education  of  youth*,  be- 
ing persuaded  that  on  that  depended  the  prosperity  and 
glory  of  his  republic. 

Who  can  doubt  that  the  sovereign— the  whole  nation—  §  113.  Am 

andscieaces. 
*  See  XenopBon,  Lacedamon.  Respublica. 
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BOOK  i.    ought  to  encourage  the  arts  and  sciences?    To  say  nothing 
CHAP,  xi.  Q£  tjie  many  US€ful  inventions  that  strike  the  eve  of  every 
beholder;— literature  and  the  polite  arts  enlighten  the 
mind  and  soften  the  manners:  and  if  study  does  not  always 
inspire  the  love  of  virtue,  it  is  because  it  sometimes,  and  even 
too  often,  unhappily  meets  with  an  incorrigibly  vicious  heart. 
The  nation  and  its  conductors  ought  then  to  protect  men  of 
learning  and  great  artists,  and  to  call  forth  talents  by  hon- 
ours and  rewards.    Let  the  friends  of  barbarism  declaim 
against  the  sciences  and  polite  arts; — let  us,  without  deign* 
[    49  ]  ing  to  answer  their  vain  reasonings,  content  ourselves  with 
appealing  to  experience.  Let  us  compare  England,  France, 
Holland,  and  several  towns  of  Switzerland  and  Germany,  to 
the  many  regions  that  lie  buried  in  ignorance,  and  see  where 
we  can  find  the  greater  number  of  honest  men  and  good  ci- 
tizens.   It  would  be  a^gross  error  to  oppose  against  us  the 
example  of  Sparta,  and  that  of  ancient  Rome.    They,  it  is 
true,  neglected  curious  speculations,  and  those  branches  of 
knowledge  and  art  that  were  purely  subservient  to  pleasure 
and  amusement;  but  the  solid  and  practical  sciences — mo- 
rality, jurisprudence,  politics,  and  war,  were  cultivated  by 
them,  especially  by  the  Romans,  with  a  degree  of  attention 
superior  to  what  we  bestow  on  them. 

In  the  present  age,  the  utility  of  literature  and  the  polite 
arts  is  pretty  generally  acknowledged,  as  is  likewise  the  ne- 
cessity of  encouraging  them.  The  immortal  Peter  L  thought 
that  without  their  assistance  he  could  not  entirely  civilize 
Russia,  and  render  it  flourishing.  In  England,  learning 
and  abilities  lead  to  honour  and  riches.  Newton  was  ho** 
noured,  protected,  and  rewarded  while  living,  and,  after  his 
death,  his  tomb  was  placed  among  those  of  kings.  France 
also,  in  this  respect,  deserves  particular  praise;  to  the  mu- 
nificence of  her  kings  she  is  indebted  for  several  establish- 
ments that  are  no  less  useful  than  glorious.  The  Royal 
Academy  of  Sciences  diffuses  on  every  side  the  light  of 
knowledge  and  the  desire  of  instruction.  Louis  XV.  fur- 
nished the  means  of  sending  to  search,  under  the  equator 
and  the  polar  circle,  for  the  proof  of  an  important  truth; 
and  we  at  present  know  what  was  before  only  believed  on 
the  strength  of  Newton's  calculations.  Happy  will  that 
kingdom  be,  if  the  too  general  taste  of  the  age  does  not 
make  the  people  neglect  solid  knowledge,  to  give  themselves 
up  to  that  which  is  merely  amusing,  and  if  those  who  fear 
the  light  do  not  succeed  in  extinguishing  the  blaze  of 
science! 
§  U4.  Free-  I  speak  of  the  freedom  of  philosophical  discussion,  which 

vlSSSF  ?  the  T1  of  the  rePublic  of  ktters.    What  can  genius  pro- 

discussion,  duce,  when  trammelled  by  fear?  Can  the  greatest  man  that 

ever  lived  contribute  much  towards'enlightening  the  minds 
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of  his  fellow-citizens,  if  he  finds  himself  cosumuy  exposed    BOOK  i. 
to  the  cavils  of  captious  and  ignorant  bigots — if  he  is  obliged  CHAP.  XT. 
to  be  continually  on  his  guard,  to  avoid  being  accused  by 
innuendo-mongers  of  indirectly  attacking  the  received  opin- 
ions? I  know  thaMiberty  has  its  proper  bounds— that  a 
wise  government  ought  to  have  an  eye  to  the  press,  and  not 
to  allow  the  publication  of  scandalous  productions,  which 
attack  morality,  government,  or  the  established  religion. 
But  yet,  great  care  should  be  taken  not  to  extinguish  a 
light  that  may  afford  the  state  the  most  valuable  advan- 
tages.   Few  men  know  how  to  keep  a  just  medium;  and  the 
office  of  literary  censor  ought  to  be  intrusted  to  none  but 
those  who  are  at  once  both  prudent  and  enlightened.    Why 
should  they  search  in  a  book  for  what  the  author  does  not 
appear  to  have  intended  to  put  into  it?  And  when  a  writer's 
thoughts  and  discourses  are  wholly  employed  on  philosophy,  [    SO    ] 
ought  a  malicious  adversary  to  be  listened  to,  who  would 
set  him  at  variance  with  religion?    So  far  from  disturbing  a 
philosopher  on  account  of  his  opinions,  the  magistrate  ought 
to  chastise  those  who  publicly  charge  him  with  impiety, 
when  in  his  writings  he  shews  respect  to  the  religion  of  the 
state.    The  Romans  seem  to  have  been  formed  to  give  ex- 
amples to  the  universe.    That  wise  people  carefully  sup- 
Ett-ted  the  worship  and  religious  ceremonies  established  by 
w,  and  left  the  field  open  to  the  speculations  of  philo- 
sophers.   Cicero — a  senator,  a  consul,  an  augur— ridicules 
superstition,  attacks  it,  and  demolishes  it  in  his  philosophical 
writings;  and,  in  so  doing,  he  thought  he  was  only  pro- 
moting his  own  happiness  and  that  of  his  fellow-citizens: 
but  he  observes  that  "  to  destroy  superstition  is  not  de- 
stroying religion;  for"  says  he,  "  it  becomes  a  wise  man  to 
respect  the  institutions  and  religious  ceremonies  of  his  an- 
cestors: and  it  is  sufficient  to  contemplate  the  beauty  of  the 
world,  and  the  admirable  order  of  the  celestial  bodies,  in 
order  to  be  convinced  of  the  existence  of  an  eternal  and  all- 
perfect  being,  who  is  entitled  to  the  veneration  of  the  human 
race*."    And  in  his  Dialogues  on  the  Nature  of  the  Gods, 
he  introduces  Cotta  the  academic,  who  was  high-priest,  at- 
tacking with  great  freedom  the  opinions  of  the  stoics,  and 
declaring  that  he  should  always  be  ready  to  defend  the 

*  Nam,  vtt  vere  loquamur,  super-  jorum  instituta  toeri,  sacris  caeremo- 

stitio  fusa  per  gentes  oppressit  ora-  niisque  retinendis,  sapientis  est:  et 

riium  fere  animos,  atquo  omnium  esse  prsestantera  aliquam  aeternamque 

imbecillitatemoccupavit....multum  naturam,  et  earn  suspiciendam,  ad- 

enim  et  nobismet  ipsis  et  nostris  pro-  mirandamque  hominum  genen,  pul- 

fUturi  videbamur,  si  earn  funditus  chritudo  mundi,  ordo<yie  ccelestmm 

sustulisscmus.  Nee  vero  (id  enim  di-  cogit  confiteri.    De  Dwinatione,  lib. 

ligenter  intelligi  volo)  superstftione  II. 
rehgio  tollitur.    Nam  et  ma- 
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BOOK  i.  established  religion  from  which  he  saw  the  republic  had 
?HAP'  *T-  derived  great  advantages;  that  neither  the  learned  nor  the 
ignorant  should  make  him  abandon  it:  he  then  says  to  his 
adversary,  "  These  are  my  thoughts,  both  as  pontiff  and  as 
Cotta.  But  do  you,  as  a  philosopher,  -bring  me  over  to 
your  opinion  by  the  strength  of  your  arguments:  for  a  phi- 
losopher ought  to  prove  to  me  the  truth  of  the  religion  he 
would  have  me  embrace,  whereas  I  ought  in  this  respect  to 
believe  our  forefathers,  even  without  proof*." 

Let  us  add  experience  to  these  examples  and  authorities. 
Never  did  a  philosopher  occasion  disturbances  in  the  state, 
or  in  religion,  by  his  opinions:  they  would  make  no  noise 
among  the  people,  nor  ever  offend  the  weak,  if  malice  or  in- 
temperate zeal  did  not  take  pains  to  discover  a  pretended 
venom  lurking  in  them.  It  is  by  him  who  endeavours  to 
place  the  opinions  of  a  great  man  in  opposition  to  the  doc- 
[  51  ]  trines  and  worship  established  by  law,  that  the  state  is  dis- 
turbed, and  religion  brought  into  danger. 

§  us.  Love  To  instruct  the  nation  is  not  sufficient: — in  order  to  con- 
°f  J^bb'  ^uct  ** to  happiness,  it  is  still  more  necessary  to  inspire  the 
Jence  of*"  People  ^th  the  love  of  virtue,  and  the  abhorrence  of 
vice  to  be  vice.  Those  who  are  deeply  versed  in  the  study  of  morali- 
ty are  convinced  that  virtue  is  the  true  and  only  path  that 
leads  to  happiness;  so  that  its  maxims  are  but  the  art  of 
living  happily;  and  he  must  be  very  ignorant  of  politics, 
who  does  not  perceive  how  much  more  capable  a  virtuous 
nation  will  be,  than  any  other,  of  forming  a  state  that  shall 
be  at  once  happy,  tranquil,  flourishing,  solid,  respected  by 
its  neighbours,  and  formidable  to  its  enemies.  The  inter- 
est of  the  prince  must  then  concur  with  his  duty  and  the 
dictates  of  his  conscience,  in  engaging  him  to  watch  atten- 
tively over  an  affair  of  such  importance.  Let  him  employ 
all  his  authority  in  order  to  encourage  virtue,  and  suppress 
vice:  let  the  public  establishments  be  all  directed  to  this 
end:  let  his  own  conduct,  his  example,  and  the  distribution 
of  favours,  posts,  and  dignities,  all  have  the  same  tendency. 
Let  him  extend  his  attention  even  to  the  private  life  of  the 
citizens,  and  banish  from  the  state  whatever  is  only  calculat- 
ed to  corrupt  the  manners  of  the  people.  It  belongs  to  po- 
litics to  teach  him  in  detail  the  different  means  of  attaining 
this  desirable  end — to  shew  him  those  he  should  prefer,  and 

*  Harum  ego  religionum  nullam  Cotta,  quid  pontifex  sentiat.    Fac 

unquam  contemnendam  putavi :  mi-  nunc  ego  intefligam,  quid  tu  sentias: 

hique  ita  persuasi,  Romulum  aus-  a  te  emm  philosopho  rationero  acci- 

picus,  Numamsacnsconstitutis,fun-  pere  debeo   religionis;    majoribus 

damentajecissenostrffl  civitatis,  qu«  autera  nostris,  etiam  nulla  ratione 

nunquam  profecto  sine  sumraa  pla-  reddita,  credere.   De  Natwa  Deo- 

catione  Deorura  immortalium  tanta  rum,  #6,  III. 
esse  potuisset.    Habes,  Balbe,  quid 


A  GOOD  GOVERNMENT,  &C.  51 

those  he  ought  to  avoid,  on  account  of  the  dangers  that  BOOK  i. 
might  attend  the  execution,  and  the  abuses  that  might  be 
made  of  them.  We  shall  here  only  observe,  in  general, 
that  vice  may  be  suppressed  by  chastisements,  but  that  mild 
and  gentle  methods  alone  can  elevate  men  to  the  dignity  of 
virtue :  it  may  be  inspired,  but  it  cannot  be  commanded. 

It  is  an  incontestable  truth,  that  the  virtues  of  the  citizens  §  lie.  The 
constitute  the  most  happy  dispositions  that  can  be  desired  nation  may 
by  a  just  and  wise  government.    Here  then  is  an  infallible  J^thT 
criterion,  by  which  the  nation  may  judge  of  the  intentions  of  intention  of 
those  who  govern  it.    If  they  endeavour  to  render  the  great  its  rulers, 
and  the  common  people  virtuous,  their  views  are  pure  and 
upright;  and  you  may  rest  assured  that  they  solely  aim  at 
the  great  end  of  government,  the  happiness  and  glory  of  the 
nation.   But  if  they  corrupt  the  morals  of  the  people,  spread 
a  taste  for  luxury,  effeminacy,  a  rage  for  licentious  plea- 
sures—if they  stimulate  the  higher  orders  to  a  ruinous  pomp 
and  extravagance— beware,  citizens!  beware  of  those  cor- 
ruptors!  they  only  aim  at  purchasing  slaves  in  order  to  ex- 
ercise over  them  an  arbitrary  sway. 

If  a  prince  has  the  smallest  share  of  moderation,  he  will 
never  have  recourse  to  these  odious  methods.     Satisfied 
with  his  superior  station  and  the  power  given  him  by  the 
laws,  he  proposes  to  reign  with  glory  and  safety;  he  loves 
his  people,  and  desires  to  render  them  happy.    But  his  mi- 
nisters are  in  general  impatient  of  resistance,  and  cannot 
brook  the  slightest  opposition:  if  he  surrenders  to  them  his  [    52    ] 
authority,  they  are  more  haughty  and  intractable  than  their 
master:  they  feel  not  for  his  people  the  same  love  that  he 
feels:  "  let  the  nation  be  corrupted  (say  they)  provided  it 
do  but  obey."    They  dread  the  courage  and  firmness  in- 
spired by  virtue,  and  know  that  the  distributor  of  favours 
rules  as  he  pleases  over  men  whose  hearts  are  accessible  to 
avartee.    Thus  a  wretch  who  exercises  the  most  infamous 
of  all  professions,  perverts  the  inclinations  of  a  young  victim 
of  her  odious  traffic;  she  prompts  her  to  luxury  and  epicu- 
rism; she  inspires  her  with  voluptuousness  and  vanity,  in 
order  the  more  certainly  to  betray  her  to  a  rich  seducer. 
This  base  and  unworthy  creature  is  sometimes  chastised  by 
the  magistrate;   but  the  minister,  who  is  infinitely  more 
guilty,  wallows  in  wealth,  and  is  invested  with  honour  and 
authority.    Posterity,  however,  will  do  him  justice,  and  de- 
test the  corruptor  of  a  respectable  nation. 

If  governors  endeavoured  to  fulfil  the  obligations  which  §  117.  The 
the  law  of  nature  lays  upon  them  with  respect  to  themselves,  *£j£L%? 
and  in  their  character  of  conductors  of  the  state,  they  would  £OQj  OUght 
be  incapable  of  ever  giving  into  the  odious  abuse  just  men-  to  perfect 
tioned.  Hitherto  we  have  considered  the  obligation  a  nation  ^j£" 
is  under  to  acquire  knowledge  and  virtue,  or  to  perfect  it 
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BOOK  i.  understanding  and  will;— that  obligation,  I  say,  we  have 
CHAP,  xr.  considered  in  relation  to  the  individuals  that  compose  a  na- 
tion; it  also  belongs  in  a  proper  and  singular  manner  to  the 
conductors  of  the  state.  A  nation,  while  she  acts  in  com- 
mon, or  in  a  body,  is  a  moral  person  (Prelim.  §  2)  that  has 
an  understanding  and  will  of  her  own,  and  is  not  less  obliged 
than  any  individual  to  obey  the  laws  of  nature  (Book  I.  §  5), 
and  to  improve  her  faculties  (Book  I.  §  31).  That  moral 
person  resides  in  those  who  are  invested  with  the  public, 
authority,  and  represent  the  entire  nation.  Whether  this 
be  the  common  council  of  the  nation,  an  aristocratic  body, 
or  a  monarch,  this  conductor  and  representative  of  the  na- 
tion, this  sovereign,  of  whatever  kind,  is  therefore  indispen- 
sably obliged  to  procure  all  the  knowledge  and  information 
necessary  to  govern  well,  and  to  acquire  the  practice  and 
habit  of  all  the  virtues  suitable  to  a  sovereign. 

And  as  this  obligation  is  imposed  with  a  view  to  the  pub- 
lic welfare,  he  ought  to  direct  all  his  knowledge,  and  all  his 
virtues,  to  the  safety  of  the  state,  the  end  of  civil  society, 
us.  And       He  ought  even  to  direct,  as  much  as  possible,  all  the  abi- 
todirectthe  lities,  the  knowledge,  and  the  virtues  of  the  citizens  to  this 

and^irtius  £>reat  enc^  so  ^at  tkey  may  not  onfy  ^e  useful  to  the  indi- 
ofthetiti-  viduals  who  possess  them,  but  also  to  the  state.    This  is 
zens  to  the  One  of  the  great  secrets  in  the  art  of  reigning.    The  state 
die  society.  w^  ^e  powerful  and  happy,  if  the  good  qualities  of  the  sub- 
*  ject,  passing  beyond  the  narrow  sphere  of  private  virtues, 
become  civic  virtues.    This  happy  disposition  raised  the 
Roman  republic  to  the  highest  pitch  of  power  and  glory. 
§  119.  Love     The  grand  secret  of  giving  to  the  virtues  of  individuals  a 
tu.rn  so  advantageous  to  the  state,  is  to  inspire  the  citizens 
1  ^k  an  ar<*en*  l°ve  ^or  tb®*1  Country.   It  will  then  naturally 
follow,  that  each  will  endeavour  to  serve  the  state,  and  to 
apply  all  his  powers  and  abilities  to  the  advantage  and  glory 
of  the  nation.    This  love  of  their  country  is  natural  to  all 
men.    The  good  and  wise  author  of  nature  has  taken  care 
to  bind  them,  by  a  kind  of  instinct,  to  the  places  where  they 
received  their  first  breath,  and  they  love  their  own  nation, 
as  a  thing  with  which  they  are  intimately  connected.    But 
it  often  happens  that  some  causes  unhappily  weaken  or  de- 
stroy this  natural  impression.    The  injustice  or  the  severity 
of  the  government  too  easily  effaces  it  from  the  hearts  of 
the  subjects:  can  self-love  attach  an  individual  to  the  affairs 
of  a  country  where  every  thing  is  done  with  a  view  to  a  sin- 
gle person? — far  from  it: — we  see,  on  the  contrary,  that 
free  nations  are  passionately  interested  in  the  glory  and  the 
happiness  of  their  country.    Let  us  call  to  mind  the  citizens 
of  Rome  in  the  happy  days  of  the  republic,  and  consider,  in 
modern  times,  the  English  and  the  Swiss. 
f  Jfk  in       The  love  and  affection  a  man  feels  for  the  state  of  which 
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he  is  a  member,  is  a  necessary  consequence  of  the  wise  and    coo 
rational  love  he  owes  to  himself,  since  his  own  happiness  is  r!MF 
connected  with  that  of  his  country.    This  sensation  ought 
-also  to  flow  from  the  engagements  he  has  entered  into  with 
society.    He  has  promised  to  procure  its  safety  and  advan- 
tage as  far  as  in  his  power:  and  how  can  he  serve  it  with 
zeal,  fidelity,  or  courage,  if  he  has  not  a  real  love  for  it? 

The  nation  in  a  body  ought  doubtless  to  love  itself,  and  §  W. 
desire  its  own  happiness  as  a  nation.    The  sensation  is  too  *^JJJ 
natural  to  admit  of  any  failure  in  this  obligation:  but  this  8eiFf  an- 
duty  relates  more  particularly  to  the  conductor,  the  sove-  the  sov< 
reign,  who  represents  the  nation,  and  acts  in  its  name.    He  rei<*lu 
ought  to  love  it  as  what  is  most  dear  to  him,  to  prefer  it  to 
every  thing,  for  it  is  the  only  lawful  object  of  his  care,  and  of 
his  actions,  in  every  thing  he  does  by  virtue  of  the  public  au- 
thority. The  monster  who  does  not  love  his  people  is  no  better 
than  an  odious  usurper,  and  deserves,  no  doubt,  to  be  hurled 
from  the  throne.    There  is  no  kingdom  where  the  statue  of 
Codrus  ought  not  to  be  placed  before  the  palace  of  the 
sovereign.    That  magnanimous  king  of  Athens  sacrificed 
his  life  for  his  people*.   That  great  prince,  and  Louis  XII. 
are  illustrious  models  of  the  tender  love  a  sovereign  owes  to 
his  subjects. 

The  term,  Country  t  seems  to  be  pretty  generally  known:  §  122. 
but  as  it  is  taken  in  different  senses,  it  may  not  be  unuseful 
to  give  it  here  an  exact  definition.    It  commonly  signifies 


the  State  of  which  one  is  a  member:  in  this  sense  we  have 
used  it  in  the  preceding  sections;  and  it  is  to  be  thus  under-  [    5'* 
stood  in  the  law  of  nations. 

In  a  more  confined  sense,  and  more  agreeably  to  its  ety- 
mology, this  term  signifies  the  state,  or  even  more  particu- 
larly the  town  or  place,  where  our  parents  had  their  fixed 
residence  at  the  moment  of  our  birth.  In  this  sense,  it  is 
justly  said,  that  our  country  cannot  be  changed,  and  always 
remains  the  same,  to  whatsoever  place  we  may  afterwards 
remove.  A  man  ought  to  preserve  gratitude  and  affection 
for  the  state  to  which  lie  is  indebted  for  his  education,  and 
of  which  his  parents  were  members  when  they  gave  him 
birth.  But  as  various  lawful  reasons  may  oblige  him  to  chuse 
another  country,—  that  is,  to  become  a  member  of  another 
society;  so,  when  we  speak  in  general  of  the  duty  to  our 
country,  the  term  is  to  be  understood  as  meaning  the  state 
of  which  a  man  is  an  actual  member;  since  it  is  the  latter,  in 
preference  to  every  other  state,  that  he  is  bound  to  serve 
with  his  utmost  efforts.  _ 

*  His  country  being  attacked  by  be  slain,  should  remain  victorious, 

the  Heraclidse,  he  consulted  the  ora-  Codrus  disguised  himself,  and,  rush- 

cle  of  Apollo;  and  being  answered,  ing  into  the  battle,  was  killed  by  one 

chat  the  people  whose  chief  should  of  the  enemy's  soldiers. 


naitoin- 
jure  our 
country. 


§  124.  The 
glory  of 
good  citi- 
zens (51). 
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BOOK  i.  If  every  man  is  obliged  to  entertain  a  sincere  love  for  his 
CHAP,  xi.  country,  and  to  promote  its  welfare  as  far  as  in  his  power,  it 
§  123.  jEiow  is  a  shameful  and  detestable  crime  to  injure  that  very  country. 
He  who  becomes  guilty  of  it,  violates  his  most  sacred  en- 
gagements, and  sinks  into  base  ingratitude:  he  dishonours 
himself  by  the  blackest  perfidy,  since  he  abuses  the  confi- 
dence of  his  fellow  citizens,  and  treats  as  enemies  those  who 
had  a  right  to  expect  his  assistance  and  services.  We  see 
traitors  to  their  country  only  among  those  men  who  are 
solely  sensible  to  base  interest,  who  only  seek  their  own  im- 
mediate advantage,  and  whose  hearts  are  incapable  of  every 
sentiment  of  affection  for  others.  They  are,  therefore,  justly 
detested  by  mankind  in  general,  as  the  most  infamous  of  all 
villains. 

On  the  contrary,  those  generous  citizens  are  loaded  with 
honour  and  praise,  who,  not  content  with  barely  avoiding  a 
failure  in  duty  to  their  country,  make  noble  efforts  in  her 
favour,  and  are  capable  of  making  her  the  greatest  sacrifices. 
Examples.  The  names  of  Brutus,  Curtius,  and  the  two  Decii,  will  live 
as  long  as  that  of  Rome.  The  Swiss  will  never  forget  Ar- 
nold de  Winkelried,  that  hero,  whose  exploit  woultl  have 
deserved  to  be  transmitted  to  posterity  by  the  pen  of  a  Livy. 
He  truly  devoted  his  life  for  his  country's  sake :  but  he  de- 
voted it  as  a  general,  as  an  undaunted  warrior,  not  as  a 
superstitious  visionary.  That  nobleman,  who  was  of  the 
country  of  Underwald,  seeing,  at  the  battle  of  Sempach,  that 
his  countrymen  could  not  break  through  the  Austrians,  be- 
cause the  latter,  armed  cap-a-pie,  had  dismounted,  and, 
forming  a  close  battalion,  presented  a  front  covered  with 
steel,  and  bristling  with  pikes  and  lances, — formed  the  ge- 
nerous design  of  sacrificing  himself  for  his  country*  "  My 
friends/*  said  he  to  the  Swiss,  who  began  to  be  dispirited, 
"I  will  this  day  give  my  life  to  procure  you  the  victory:  I 
only  recommend  to  you  my  family :  follow  me,  and  act  in 
]  consequence  of  what  you  see  me  do."  At  these  words  he 
ranged  them  in  that  form  which  the  Romans  called  cunem, 
and  placing  himself  in  the  point  of  the  triangle,  marched  to 
the  centre  of  the  enemy;  when,  embracing  between  his 
arms  as  many  of  the  enemy's  pikes  as  he  could  compass,  he 
threw  himself  to  the  ground,  thus  opening  for  his  followers 
a  passage  to  penetrate  into  the  midst  of  this  thick  battalion. 
The  Austrians,  once  broken,  were  conquered,  as  the  weight 
of  their  armour  then  became  fatal  to  them,  and  the  Swiss 
obtained  a  complete  victory*. 
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(51)  See  observations,  post.  §  190, 
p.  92.— C. 

*  This  affair  happened  in  the  year 
1386.  The  Austrian  army  consisted 


of  four  thousand  chosen  men,  among 
whom  were  a  great  number  of 
princes,  counts,  and  nobility  of  dis- 
tinguished rank,  all  armed  from  head 
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OF  PIETY  AND  RELIGION. 

PIETY  and  religion  have  an  essential  influence  on  the  §  125 
happiness  of  a  nation,  and,  from  their  importance,  deserve  Piet?( 
a  particular  chapter.  Nothing  is  so  proper  as  piety  to 
strengthen  virtue,  and  give  it  its  due  extent.  By  the  word 
Piety,  I  mean  a  disposition  of  soul  that  leads  us  to  direct  all 
our  actions  towards  the  Deity,  and  to  endeavour  to  please 
him  in  every  thing  we  do.  To  the  practice  of  this  virtue 
all  mankind  are  indispensably  obliged:  it  is  the  purest 
source  of  their  felicity;  and  those  who  unite  in  civil  society 
are  under  still  greater  obligations  to  practise  it.  A  nation 
ought  then  to  be  pious.  The  superiors  intrusted  with  the 
public  affairs  should  constantly  endeavour  to  deserve  the 
approbation  of  their  divine  master;  and  whatever  they  do 
in  the  name  of  the  state,  ought  to  be  regulated  by  this 
grand  view.  The  care  of  forming  pious  dispositions  in  all 
the  people  should  be  constantly  one  of  the  principal  objects 
of  their  vigilance,  and  from  this  the  state  will  derive  very 
great  advantages.  A  serious  attention  to  merit  in  all  our 
actions,  the  approbation  of  an  infinitely  wise  Being,  cannot 
fail  of  producing  excellent  citizens.  Enlightened  piety  in 
the  people  is  the  firmest  support  of  a  lawful  authority;  and, 
in  the  sovereign's  heart,  it  is  the  pledge  of  the  people's 
safety,  and  excites  their  confidence.  Ye  lords  of  the  earth, 
who  acknowledge  no  superior  here  below,  what  security  can 
we  have  for  the  purity  of  your  intentions,  if  we  do  not  con- 
ceive you  to  be  deeply  impressed  with  respect  for  the  com- 
mon Father  and  Lord  of  men,  and  animated  with  a  desire  to 
please  him? 

We  have  already  insinuated  that  piety  ought  to  be  at*  §  126. 
tended  with  knowledge.  In  vain  would  we  propose  to  please  2Jj£ 
God,  if  we  know  not  the  means  of  doing  it.  But  what  a  withh 
deluge  of  evils  arises,  when  men,  heated  by  so  powerful  a  ledge. 
motive,  are  prompted  to  take  methods  that  are  equally  false  [  5 
and  pernicious!  A  blind  piety  only  produces  superstitious 


to  foot.    The  Swiss  were  no  more  History  of  the  Helvetic  Confederacy* 

than  thirteen  hundred  men,  ill  armed,  by  de  WATTEVILLE,  Vol.  2.  p.  183. 

In  this  battle,  the  duke  of  Austria  — TCHUDI. — ETTEELIN, — SCHODE- 

perished,  with  two  thousand  of  his  LER.— RSBMAN.— [See  the  national 

forces,  in  which  number  were  six  consequences  of  this  valour,  stated 

hundred  and  seventy-six  noblemen  posf,  §190,pp.92-3.] 
of  the  best  families  in  Germany. 
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BOOK  i.  bigots,  fanatics,  and  persecutors,  a  thousand  times  more 
CHAP,  xn.  dangerous  and  destructive  to  society  than  libertines  are. 
There  have  appeared  barbarous  tyrants  who  have  talked  of 
nothing  but  the  glory  of  God,  while  they  crushed  the  peo- 
ple, and  trampled  under  foot  the  most  sacred  laws  of 
nature.  It  was  from  a  refinement  of  piety,  that  the  anabap- 
tists of  the  sixteenth  century  refused  all  obedience  to  the 
powers  of  the  earth.  James  Clement  and  Ravaillac*,  those 
execrable  parricides,  thought  themselves  animated  by  the 
most  sublime  devotion. 

§  127.  Of        Religion  consists  in  the  doctrines  concerning  the  Deity 
religion  in-  and  the  things  of  another  life,  and  in  the  worship  appointed 
tej£al^nd  to  the  honour  of  the  supreme  Being.    So  far  as  it  is  seated 
ex  em  .     ^  ^  heart  9  it  is  an  affair  of  consciences  in  which  every  one 
ought  to  be  directed  by  his  own  understanding:  but  so  far  as 
it  is  external,  and  publicly  established)  it  is  an  affair  of  state. 
§  128.  Every  man  is  obliged  to  endeavour  to  obtain  just  ideas  of 

.  j5  •  CJTOQ,  to  Know  nis  laws,  his  views  with  res*pect  to  nis  crea— 
tures,  and  the  end  for  which  they  were  created.  Man 
doubtless  owes  the  most  pure  love,  the  most  profound  re- 
spect to  his  Creator ;  and  to  keep  alive  these  dispositions, 
and  act  in  consequence  of  them,  he  should  honour  God  in 
all  his  actions,  and  shew,  by  the  most  suitable  means,  the 
Liberty  of  sentiments  that  fill  his  mind.  This  short  explanation  is 
conscience,  sufficient  to  prove  that  man  is  essentially  and  necessarily 
free  to  make  use  of  his  own  choice  in  matters  of  religion. 
His  belief  is  not  to  be  commanded ;  and  what  kind  of  wor- 
ship must  that  be  which  is  produced  by  force!  Worship 
consists  in  certain  actions  performed  with  an  immediate  view 
to  the  honour  of  God;  there  can  then  be  no  worship  proper 
for  any  man,  which  he  does  not  believe  suitable  to  that  end. 
The  obligation  of  sincerely  endeavouring  to  know  God,  of 
serving  him,  and  adoring  him  from  the  bottom  of  the  hearty 
being  imposed  on  man  by  his  very  nature, — it  is  impossible 
that,  by  nis  engagements  with  society,  he  should  have  ex- 
onerated himself  from  that  duty,  or  deprived  himself  of  the 
liberty  which  is  absolutely  necessary  for  the  performance  of 
it.  It  must  then  be  concluded,  that  liberty  of  conscience  is 
a  natural  and  inviolable  right.  It  is  a  disgrace  to  human 
nature,  that  a  truth  of  this  kind  should  stand  in  need  of  proof. 
§  120.  Pub-  ^  But  we  should  take  care  not  to  extend  this  liberty  beyond 
mntt^fia^  **s  Just  bounds.  *n  religious  affairs  a  citizen  has  only  a 
ligion  (52)"  right  to  be  free  from  compulsion,  but  can  by  no  means  claim 
that  of  openly  doing  what  JM  pleases,  without  regard  to  the 
consequences  it  may  produce  on  society  (52).  The  establish- 

*The  former  assassinated  Henry  (52)  With  respect  to  these  in  Eng- 
III.  of  France;  the  latter  murdered  land,  and  punishments  for  the  viola- 
his  successor,  Henry  IV.  tion,  s&  4  Bia.  Com,  41  to  66.  Bias- 
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raent  of  religion  by  law,  and  its  public  exercise,  are  matters 
of  state,  and  are  necessarily  tinder  the  jurisdiction  of  the  £ 
political  authority.    If  all  men  are  bound  to  serve  God,  the  DU 
entire  nation,  in  her  national  capacity,  is  doubtless  obliged  to  "* 
serve  and  honour  him  (Prelim.  §  5).    And  as  this  important nat 
duty  is  to  be  discharged  by  the  nation  in  whatever  manner 
she  judges  best, — to  the  nation  it  belongs  to  determine  what 
religion  she  will  follow,  and  what  public  worship  she  thinks 
proper  to  establish. 

If  there  be  as  yet  no  religion  established  by  public  autho-  §  i£ 
rity,  the  nation  ought  to  use  the  utmost  care,  in  order  to  **"' 
know  and  establish  the  best.  That  which  shall  have  the  gj 
approbation  of  the  majority  shall  be  received,  and  publicly  ligio 
established  by  law;  by  which  means  it  will  become  tbe  re- 
ligion of  the  state.  But  if  a  considerable  part  of  the  nation 
is  obstinately  bent  upon  following  another,  it  is  asked — 
What  does  the  law  of  nations  require  in  such  a  case!  Let 
us  first  remember  that  liberty  of  conscience  is  a  natural 
right,  and  that  there  must  be  no  constraint  in  this  respect 
There  remain  then  but  two  methods  to  take,— either  to 
permit  this  party  of  the  citizens  to  exercise  the  religion  they 
chuse  to  profess, — or  to  separate  them  from  the  society, — 
leaving  them  their  property,  and  their  share  of  the  country 
that  belonged  to  the  nation  in  common, — and  thus  to  form 
two  new  states  instead  of  one.  The  latter  method  appears 
by  no  means  proper:  it  would  weaken  the  nation,  and  thus 
would  be  inconsistent  with  that  regard  which  she  owes  to 
her  own  preservation.  It  is  therefore  of  more  advantage  to 
adopt  -the  former  method,  and  thus  to  establish  two  re* 
ligions  in  the  state.  But  if  these  religions  are  too  incom- 
patible; if  there  be  reason  to  fear  that  they  will  produce 
divisions  among  the  citizens,  and  disorder  in  public  affairs, 
there  is  a  third  method,  a  wise  medium  between  the  two 
former,  of  which  the  Swiss  have  furnished  examples.  The 
cantons  of  Glaris  and  Appenzel  were,  in  the  sixteenth  cen- 
tury, each  divided  into  two  parts:  the  one  preserved  the 
Romish  religion,  and  the  other  embraced  the  reformation; 
each  part  has  a  distinct  government  of  its  own  for  domestic 
affairs ;  but  on  foreign  affairs  they  unite,  and  form  but  one 
and  the  same  republic,  one  and  the  same  canton. 

Finally,  if  the  number  of  citizens  who  would  profess  a 
different  religion  from  that  established  by  the  nation  be  in- 
considerable; and  if,  for  good  and  just  reasons,  it  be  thought 
improper  to  allow  the  exercise  of  several  religions  in  the 

phemy,  or  a  libel,  stating  our  Saviour  law.  JRfiF  v.  Waddmgton,  1  Barn.  & 

to  have  been  an  impostor,  and  a  mur-  Cress.  26.  And  as  to  modern  regula- 

derer  in  principle,  and  a  fenatfc,  is  an  tion,  see  4  Bla.  Com.  443.— U 
indictable  misdemeanor  at  common 
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BOOS  i.    state — those  citizens  have  a  right  to  sell  their  lands,  to  retire 
CHAP,  xn.  wjtk  tkeir  famiijeSj  an<j  take  all  their  property  with  them. 
For  their  engagements  to  society,  and  their  submission  to 
the  public  authority,  can  never  oblige  them  to  violate  their 
consciences.    If  the  society  will  not  allow  me  to  do  that  to 
which  I  think  myself  bound  by  an  indispensable  obligation, 
it  is  obliged  to  allow  me  permission  to  depart. 
§  isi.When     When  the  choice  of  a  religion  is  already  made,  and  there 
there  is  an   is  one  established  by  law,  the  nation  ought  to  protect  and 
religion^6*  support  that  religion,  and  preserve  it  as  an  establishment  of 
[    58    ]  the  greatest  importance,  without,  however,  blindly  rejecting 
the  changes  that  may  be  proposed  to  render  it  more  pure 
and  useful:  for  we  ought,  in  all  things,  to  aim  at  perfection 
(§  21).    But  as  all  innovations,  in  this  case,  are  full  of  dan- 
ger, and  can  seldom  be  produced  without  disturbances,  they 
ought  not  to  be  attempted  upon  slight  grounds,  without  ne- 
cessity, or  very  important  reasons.    It  solely  belongs  to  the 
society,  the  state,  the  entire  nation,  to  determine  the  neces- 
sity or  propriety  of  those  changes;  and  no  private  individual 
has  a  right  to  attempt  them  by  his  own  authority,  nor  con- 
sequently to  preach  to  the  people  a  new  doctrine.    Let  him 
offer  his  sentiments  to  the  conductors  of  the  nation,  and 
submit  to  the  orders  he  receives  from  them. 

But  if  a  new  religion  spreads,  and  becomes  fixed  in  the 
minds  of  the  people,  as  it  commonly  happens,  independently 
of  the  public  authority,  and  without  any  deliberation  in 
common,  it  will  be  then  necessary  to  adopt  the  mode  of  rea- 
soning we  followed  in  the  preceding  section  on  the  case  of 
chusinff  a  religion ;  to  pay  attention  to  the  number  of  those 
who  follow  the  new  opinions— to  remember  that  no  earthly 
power  has  authority  over  the  consciences  of  men, — and  to 
unite  the  maxims  of  sound  policy  with  those  of  justice  and 
equity. 

§  132.  Du-      We  have  thus  given  a  brief  compendium  of  the  duties  and 
*•**!  anrf  h  ^S^ts  °^a  na**on  wfth  regard  to  religion.  Let  us  now  come 
Sovereign1  6  to  tllose  of  the  sovereign.    These  cannot  be  exactly  the 
with  regard  same  as  those  of  the  nation  which  the  sovereign  represents, 
to  religion.  The  nature  of  the  subject  opposes  it;  for  in  religion  nobody 
can  give  up  his  liberty.    To  rive  a  clear  and  distinct  view 
of  those  rights  and  duties  of  the  prince,  and  to  establish 
them  on  a  solid  basis,  it  is  necessary  here  to  refer  to  the  dis- 
tinction we  have  made  in  the  two  preceding  sections:  if  there 
is  question  of  establishing  a  religion  in  a  state  that  has  not  yet 
received  one,  the  sovereign  may  doubtless  favour  that  which 
to  him  appears  the  true  or  the  best  religion, — may  have  it 
announced  to  the  people,  and,  by  mild  and  suitable  means, 
endeavour  to  establish  it: — he  is  even  bound  to  do  this,  be- 
cause he  is  obliged  to  attend  to  everything  that  concerns  the 
happiness  of  the  nation.    But  in  this  he  has  no  right  to  use 
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authority  and  constraint    Since  there  was  no  religion  es-    BOO*  i. 
tablished  in  the  society  when  he  received  his  authority,  the  CHAP-  *"• 
people  gave  him  no  power  in  this  respect;  the  support  of 
the  laws  relating  to  religion  is  no  payt  of  his  office,  and  does 
not  belong  to  the  authority  with  which  they  intrusted  him. 
Numa  was  the  founder  of  the  religion  of  the  antient  Ro- 
mans: but  he  persuaded  the  people  to  receive  it.    If  he 
had  been  able  to  command  in  that  instance,  he  would  not 
have  had  recourse  to  the  revelations  of  the  nymph  Egeria. 
Though  the  sovereign  cannot  exert  any  authority  in  order 
to  establish  a  religion  where  there  is  none,  he  is  authorized, 
and  even  obliged,  to  employ  all  his  power  to  hinder  the  in- 
troduction of  one  which  he  judges  pernicious  to  morality 
and  dangerous  to  the  state.    For  he  ought  to  preserve  his  [    59    ] 
people  from  every  thing  that  may  be  injurious  to  them;  and 
so  far  is  a  new  doctrine  from  being  an  exception  to  this 
rule,  that  it  is  one  of  its  most  important  objects.    We  shall 
see,  in  the  following  sections,  what  are  the  duties  and 
rights  of  the  prince  in  regard  to  the  religion  publicly  es- 
tablished. 

The  prince,  or  the  conductor,  to  whom  the  nation  has  in-  §  133. 
trusted  the  care  of  the  government,  and  the  exercise  of  the  j 
sovereign  power,  is  obliged  to  watch  over  the  preservation 
of  the  received  religion,  the  worship  established  by  law;  ligion. 
and  has  a  right  to  restrain  those  who  attempt  to  destroy  or 
disturb  it.  But  to  acquit  himself  of  this  duty  in  a  manner 
equally  just  and  wise,  he  ought  never  to  lose  sight  of  the 
character  in  which  he  is  called  to  act,  and  the  reason  of  his 
being  invested  with  it.  Religion  is  of  extreme  importance 
to  the  peace  and  welfare  of  society;  and  the  prince  is  ob- 
liged to  have  an  eye  to  every  thing  in  which  the  state  is  in- 
terested. This  is  all  that  calls  him  to  interfere  in  religion, 
or  to  protect  and  defend  it.  It  is  therefore  upon  this  foot- 
ing only  that  he  can  interfere:  consequently,  he  ought  to 
exert  his  authority  against  those  alone  whose  conduct  in  re- 
ligious matters  is  prejudicial  or  dangerous  to  the  state;  but 
he  must  not  extend  it  to  pretended  crimes  Against  God,  the 
punishment  of  which  exclusively  belongs  to  the  Sovereign 
Judge,  the  searcher  of  hearts.  Let  us  remember  that  reli- 
gion is  no  farther  an  affair  of  state,  than  as  it  is  exterior  and 
publicly  established :  that  of  the  heart  can  only  depend  on 
the  conscience.  The  prince  has  no  right  to  punish  any 
persons  but  those  that  disturb  society;  and  it  would  be  very 
unjust  in  him  to  inflict  pains  and  penalties  on  any  person 
whatsoever  for  his  private  opinions,  when  that  person  nei- 
ther takes  pains  to  divulge  them,  nor  to  obtain  followers.  It 
is  a  principle  of  fanaticism,  a  source  of  evils,  and  of  the  most 
notorious  injustice,  to  imagine  that  frail  mortals  ought  to 
take  up  the  cause  of  God,  maintain  his  glory  by  acts  of  vio- 
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BOOK  i.  lence,  and  avenge  him  on  his  enemies.  Let  us  only  give  to 
CHAP,  xn.  sovereigns,  said  a  great  statesman  and  an  excellent  citizen* 
— let  us  give  them, /or  the  common  advantage,  the  power  of 
punishing  whatever  is  injurious  to  charity  in  society.  It 
appertains  not  to  human  justice  to  become  the  avenger  of 
what  concerns  the  cause  of  God\.  Cicero,  who  was  as  able 
and  as  great  in  state  affairs  as  in  philosophy  and  eloquence, 
thought  like  the  Duke  of  Sully.  In  the  laws  he  proposes 
relating  to  religion,  he  says,  on  the  subject  of  piety  and 
interior  religion,  "  if  any  one  transgresses,  God  will  revenge 
it:99  but  he  declares  the  crime  capital  that  should  be  com- 
mitted against  the  religious  ceremonies  established  for  pub- 
lic affairs,  and  in  which  the  whole  state  is  concerned}!.  The 
[  60  ]  wise  Romans  were  very  far  from  persecuting  a  man  for  his 
creed;  they  only  required  that  people  should  not  disturb 
the  public  order. 

§  134.  Ob-      The  creeds  or  opinions  of  individuals,  their  sentiments 
jects  of  his  with  respect  to  the  Deity,— in  a  word,  interior  religion — 
rt^tt^M   should> like  Piety  be  the  object  of  the  prince's  attention: 
he  ought  to  he  should  neglect  no  means  of  enabling  his  subjects  to  dis- 
empioy.      cover  the  truth,  and  of  inspiring  them  with  good  sentiments ; 
but  he  should  employ  for  this  purpose  only  mild!  and  pater- 
nal methods§.    Here  he  cannot  command  (§  188).    It  is  in 
external  religion  and  its  public  exercise  that  his  authority 
may  be  employed.  His  task  is  to  preserve  it,  and  to  prevent 
the  disorders  and  troubles  it  may  occasion.    To  preserve 
religion,  he  ought  to  maintain  it  in  the  purity  of  its  institu- 
tion, to  take  care  that  it  be  faithfully  observed  in  all  its 
public  acts  and  ceremonies,  and  punish  those  who  dare  to 
attack  it  openly.    But  he  can  require  nothing  by  force  ex- 
cept silence,  and  ought  never  to  oblige  any  person  to  bear  a 
•part  in  external  ceremonies:— -by  constraint,  he  would  only 
produce  disturbances  or  hypocrisy. 

^  A  diversity  of  opinions  and  worship  has  often  produced 
disorders  and  fatal  dissensions  in  a  state:  and  for  this  rear 
son,  many  will  allow  but  one  and  the  same  religion.  A  pru- 
dent and  equitable  sovereign  will,  in  particular  conjunctures, 
see  whether  it  be  proper  to  tolerate  or  forbid  the  exercise  of 
several  different  kinds  of  worship. 
§  185.  Of  But,  in  general,  we  may  boldly  affirm  that  the  most  cer- 

toleration 

(58).  —  __ 

*  The  Duke  de  Sully;  see  his  Me-  ea  conjunctione  quas  est  homini  cum 
moirs  digested  by  M.  de  1'Ecluse,  Deo,  conservandas  puto.  Cicero  de 
vol.  v.  pp.  135, 136.  Legib.  Jjb.  I.  What  a  fine  lesson 

tDeorum  mjuriae  dus  curse.— Tar  does  this  pagan  philosopher  give  to 
cit.  Ann.  Book  L  c.  73.  Christians! 

J  Qui  secus  faxit,  Dens  ipse  vrodex  (53)  See  the  modern  enactments, 

erit Qui  non  paraerit,  capitale  4  Bla.  Com.  440,  443;  Id.  52,  53, 

fisto.— DeLefM.IJb.tt.  in  the  notes.— C. 

§  Quas  (religions)  non  metu,  sed 
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tain  and  equitable  means  of  preventing  the  disorders  that  BOOK  i. 
may  be  occasioned  by  difference  of  religion,  is  an  universal  CHAP.  XTT. 
toleration  of  all  religions  which  contain  no  tenets  that  are 
dangerous  either  to  morality  or  to  the  state.  Let  interested 
priests  declaim!  they  would  not  trample  under  foot  the  laws 
of  humanity,  and  those  of  God  himself,  to  make  their  doc- 
trine triumph,  if  it  were  not  the  foundation  on  which  are 
erected  their  opulence,  luxury,  and  power.  Do  but  crush 
the  spirit  of  persecution,— punish  severely  whoever  shall 
dare  to  disturb  others  on  account  of  their  creed,  and  you 
will  see  all  sects  living  in  peace  in  their  common  country, 
and  ambitious  of  producing  good  citizens.  Holland,  and  the 
states  of  the  King  of  Prussia,  furnish  a  proof  of  this:  Cat- 
vinists,  Lutherans,  Catholics,  Pietists,  Socinians,  Jews,  all 
live  there  in  peace,  because  they  are  equally  protected  by 
the  sovereign;  and  none  are  punished,  but  the  disturbers  of 
the  tranquillity  of  others. 

If,  in  spite  of  the  prince's  care  to  preserve  the  established  §  136.  What 
religion,  the  entire  nation,  or  the  greater  part  of  it,  should  the  prince 
be  disgusted  with  it,  and  desire  to  have  it  changed,  the  so-  JJfif  £^ 
vereign  cannot  do  violence  to  his  people,  nor  constrain  them  nation  is  re- 
in an  affair  of  this  nature.    The  public  religion  was  estab- solved  f 
lished  for  the  safety  and  advantage  of  the  nation:  and,  be-  ^Ston!*8 
sides  its  proving  inefficacious  when  it  ceases  to  influence  [    61    ] 
the  heart,  the  sovereign  has  here  no  other  authority  than 
that  which  results  from  the  trust  reposed  in  him  by  the 
people,  and  they  have  only  committed  to  him  that  of  pro- 
tecting whatever  religion  they  think  proper  to  profess. 

But  at  the  same  time  it  is  very  just  that  the  prince  should  §  isr.  Dif- 
have  the  liberty  of  continuing  in  the  profession  of  his  own  Jj1!^^ 
religion,  without  losing  his  crown.  Provided  that  he  protect  ™0t^eprivT 
the  religion  of  the  state,  this  is  all  that  can  be  required  of  a  prince  of 
him.    In  general,  a  difference  of  religion  can  never  make  his  crown- 
any  prince  forfeit  his  claims  to  the  sovereignty,  unless  a  fun- 
damental law  ordain  it  otherwise.    The  pagan  Romans  did 
not  cease  to  obey  Constantine,  when  he  embraced  Christi- 
anity; nor  did  the  Christians  revolt  from  Julian,  after  he 
had  quitted  it*. 

We  have  established  liberty  of  conscience  for  individuals  §  138.  DU- 
(§  128).    However,  we  have  also  shewn  that  the  sovereign ^  *ndf ^ 
has  a  right,  and  is  even  under  an  obligation,  to  protect  and  "<*ereign 
support  the  religion  of  the  state,  and  not  suffer  any  person  reconciled 

*  When  the  chief  part  of  the  peo-  tamed  all  her  rights.     The   state 

pie  iu  the  principality  of  Keufchatel  counsel  enacted  ecclesiastical  laws 

and  Vallangin  embraced  the  reform-  and  constitutions  similar  to  those  of 

ed  religion  in  the  sixteenth  century,  the  reformed  churches  in  Switzer- 

Joan  of  Hochberg,  their  sovereign,  land,  and  the  princess  gave  them  her 

continued  to  live  in  the  Roman  Ca-  sanction, 
tholic  faith,  and  nevertheless  still  re- 
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BOOK  i.    to  attempt  to  corrupt  or  destroy  it, — that  he  may  even,  ac- 

CHAP.  sir.  cording  to  circumstances,  permit  only  one  kind  of  public 

of  'h  th°?  worship  throughout  the  whole  country.    Let  us  reconcile 

ject.C8U  "  those  different  duties  and  rights,  between  which  it  may  be 

thought  that  there  is  some  contradiction:—- let  us,  if  possible, 

omit  no  material  argument  on  so  important  and  delicate  a 

subject. 

If  the  sovereign  will  allow  the  public  exercise  of  only  one 
and  the  same  religion,  let  him  oblige  nobody  to  do  any  thing 
contrary  to  his  conscience ;  let  no  subject  be  forced  to  bear 
a  part  in  a  worship  which  he  disapproves,  or  to  profess  a  re- 
ligion which  he  believes  to  be  false;  but  let  the  subject  on 
his  part  rest  content  with  avoiding  the  guilt  of  a  shameful 
hypocrisy;  let  him,  according  to  the  light  of  his  own  know* 
ledge,  serve  God  in  private  and  in  his  own  house— persuad- 
ed that  providence  does  not  call  upon  him  for  public  wor- 
ship, since  it  has  placed  him  in  such  circumstances  that  he 
cannot  perform  it  without  creating  disturbances  in  the  state. 
God  would  have  us  obey  our  sovereign,  and  avoid  every 
thing  that  may  be  pernicious  to  society.    These  are  immu- 
table precepts  of  the  law  of  nature:  the  precept  that  injpins 
public  worship  is  conditional,  and  dependent  on  the  effects 
which  that  worship  may  produce-    Interior  worship  is  ne- 
cessary in  its  own  nature ;  and  we  ought  to  confine  ourselves 
to  it,  in  all  cases  in  which  it  is  most  convenient.    Public 
worship  is  appointed  for  the  edification  of  men  in  glorifying 
God:  but  it  counteracts  that  end,  and  ceases  to  be  laudable, 
on  those  occasions  when  it  only  produces  disturbances,  and 
[    62   ]  gives  offence.    If  any  one  believes  it  absolutely  necessary, 
let  him  quit  the  country  where  he  is  not  allowed  to  perform 
it  according  to  the  dictates  of  his  own  conscience;  let  him 
go  and  join  those  who  profess  the  same  religion  with  him- 
self. 

§  130.  The  The  prodigious  influence  of  religion  on  the  peace  and 
ouSrtto1  we^are  Qf  society  incontrovertibly  proves  that  the  conductor 
hafothe  in-  of  the  state  ought  to  have  the  inspection  of  what  relates  to 
spection  of  it,  and  an  authority  over  the  ministers  who  teach  it.  The 
of6rehv!on  end  of  society  and  of  civil  government  necessarily  requires 
and  autho-'  ^at  ^e  w^°  exercises  the  supreme  power  should  be  invested 
rity  over  with  all  the  rights  without  which  he  could  not  exercise  it  in 
amanner  tlie  aost  advantageous  to  the  state.  These  are 
the  prerogatives  of  majesty  (§  45),  of  which  no  sovereign 
can  divest  himself,  without  the  express  consent  of  the  nation. 
The  inspection  of  the  affairs  of  religion,  and  the  authority 
over  its  ministers,  constitute,  therefore,  one  of  the  most  im- 
portant of  those  prerogatives,  since,  without  this  power,  the 
sovereign  would  never  be  able  to  prevent  the  disturbances 
that  religion  might  occasion  in  the  state,  nor  to  employ  that 
powerful  engine  in  promoting  the  welfare  and  safety  of  the 


OF  PIETY  AND  RELIGION.  63 

society.  It  would  be  certainly  very  strange  that  a  multitude    BOOK  i. 
of  men  who  united  themselves  in  society  for  their  common  CHAP,  m 
advantage,  that  each  might,  in  tranquillity,  labour  to  supply 
his  necessities,  promote  his  own  perfection  and  happiness, 
and  live  as  becomes  a  rational  being:  it  would  be  very 
strange,  I  say,  that  such  a  society  should  not  have  a  right 
to  follow  their  own  judgment  in  an  affair  of  the  utmost  im- 
portance; to  determine  what  they  think  moat  suitable  with 
regard  to  religion;  and  to  take  care  that  nothing  dangerous 
or  hurtful  be  mixed  with  it.  Who  shall  dare  to  dispute  that 
an  independent  nation  has,  in  this  respect  as  in  all  others, 
a  right  to  proceed  according  to  the  light  of  conscience?  and 
when  once  she  has  made  choice  of  a  particular  religion  and 
worship,  may  she  not  confer  on  her  conductor  all  the  power 
she  possesses  of  regulating  and  directing  that  religion  and 
worship,  and  enforcing  their  observance  ? 
*  Let  us  not  be  told  that  the  management  of  sacred  things 
belongs  not  to  a  profane  hand.     Such  discourses,  when 
brought  to  the  bar  of  reason,  are  found  to  be  only  vain  de- 
clamations.   There  is  nothing  on  earth  more  august  and  sa- 
cred than  a  sovereign;  and  why  should  God,  who  calls  him 
by  his  providence  to  watch  over  the  safety  and  happiness  of 
a  whole  nation,  deprive  him  of  the  direction  of  the  most 
powerful  spring  that  actuates  mankind?    The  law  of  nature 
secures  to  him  this  right,  with  all  others  that  are  essential  to 
good  government;  and  nothing  is  to  be  found  in  Scripture 
that  changes  this  disposition.    Among  the  Jews,  neither 
the  king  nor  any  other  person  could  make  any  innovation  in 
the  law  of  Moses;  but  the  sovereign  attended  to  its  preser- 
vation, and  could  check  the  high  priest  when  he  deviated 
from  his  duty.  Where  is  it  asserted  in  the  New  Testament, 
thajt  a.  Christian  prince  has  nothing  to  do  with  religious  af- 
fairs?   Submission  and  obedience  to  the  superior  powers  are 
there  clearly  and  expressly  injoined.     It  were  in  vain  to  [    63    ] 
object  to  us  the  example  of  the  apostles,  who  preached  the 
gospel  in  opposition  to  the  will  of  sovereigns:— whoever 
would  deviate  from  the  ordinary  rules,  must  have  a  divine 
mission,  and  establish  his  authority  by  miracles. 

No  person  can  dispute  that  the  sovereign  has  a  right  to 
take  care  that  nothing  contrary  to  the  welfare  and  safety  of 
the  state  be  introduced  into  religion;  and,  consequently, 
he  must  have  a  right  to  examine  its  doctrines,  and  to  point 
out  what  is  to  be  taught,  and  what  is  to  be  suppressed  in 

silence.  .    , 

The  sovereign  ought,  likewise,  to  watch  attentively,  in  §  HO.  He 
order  to  prevent  the  established  religion  from  being  em-  J*^ 
ployed  to  sinister  purposes,  either  by  making  use  of  its  dis-  abuse  of  the 
cipline  to  gratify  hatred,  avarice,  or  other  passions,  or  pre-  received  re- 
senting  its  doctrines  in  a  light  that  may  prove  prejudicial  to  *»• 
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BOOK  i.  the  state.  Of  wild  reveries,  seraphic  devotions,  and  sublime 
glfAP-  *"•  speculations,  what  would  be  the  consequences  to  society,  if 
it  entirely  consisted  of  individuals  whose  intellects  were 
weak,  and  whose  hearts  were  easily  governed?— the  conse- 
quences would  be  a  renunciation  of  the  world,  a  general 
neglect  of  business  and  of  honest  labour.  This  society  of 
pretended  saints  would  become  an  easy  and  certain  prey  to 
the  first  ambitious  neighbour ;  or  if  suffered  to  live  in  peace, 
it  would  not  survive  the  first  generation ;  both  sexes,  conse- 
crating their  chastity  to  God,  would  refuse  to  co-operate  in 
the  designs  of  their  creator,  and  to  comply  with  the  requisi- 
tions of  nature  and  of  the  state.  Unluckily  for  the  mission- 
aries, it  evidently  appears,  even  from  Father  Charlevoix' 
History  of  New  France,  that  their  labours  were  the  princi- 
pal cause  of  the  ruin  of  the  Hurons,  That  author  expressly 
says,  that  a  great  number  of  those  converts  would  think  of 
nothing  but  the  faith— that  they  forgot  their  activity  and 
valour — that  divisions  arose  between  them  and  the  rest  of 
the  npttion,  &c.  That  nation  was,  therefore,  soon  destroyed 
by  the  Iroquois,  whom  they  had  before  been  accustomed  to 
conquer*. 

§  HI.  The      To  the  prince's  inspection  of  the  affairs  and  concerns  of 
authorit*18  re^Si°n  we  have  joined  an  authority  over  its  ministers:  with- 
ovcrthemi- out  *e  latter  power,  the  former  would  be  nugatory  and  in- 
niste-sof     effectual;— they  are  both  derived  from  the  same  principle, 
religion.      jt  js  absurd,  and  contrary  to  the  first  foundations  of  soci- 
ety, that  any  citizens  should  claim  an  independence  of  the 
sovereign  authority,  in  offices  of  such  importance  to  the  re- 
pose, the  happiness,  and  safety  of  the  state.    This  is  estab- 
lishing two  independent  powers  in  the  same  society— an  un- 
failing source  of  division,  disturbance,  and  ruin.    There  is 
but  one  supreme  power  in  the  state ;  the  functions  of  the 
subordinate  powers  vary  according"  to  their  different  ob- 
jects:— ecclesiastics,  magistrates,  and  commanders  of  the 
troops,  are  all  officers  of  the  republic,  each  in  his  own  de- 
[    64    1  partment;  and  all  are  equally  accountable  to  the  sovereign. 
§  142.  Na-      A  prince  cannot,  indeed,  justly  oblige  an  ecclesiastic  to 
ture  of  this  preach  a  doctrine,  or  to  perform  a  religious  rite,  which  the 
authority,    latter  does  not  think  agreeable  to  the  will  of  God.    But  if 
the  minister  cannot,  in  this  respect,  conform  to  the  will  of 
his  sovereign,  he  ought  to  resign  his  station,  and  consider 
himself  as  a  man  who  is  not  called  to  fill  it — two  things  being 
necessary  for  the  discharge  of  the  duty  annexed  to  it,  viz.  to 
teach  and  behave  with  sincerity,  according  to  the  dictates 
of  his  own  conscience,  and  to  conform  to  the  prince's  inten- 
tions and  the  laws  of  the  state.  Who  can  forbear  being  filled 

*  History  of  New  France,  Books  v«  vi.  vh. 
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with  indignation,  at  seeing  a  bishop  audaciously  resist  the    BOOK  i. 
orders  of  the  sovereign,  and  the  decrees  of  the  supreme  tri-  CHAP,  xn. 
bunals,  solemnly  declaring  that  he  thinks  himself  account- 
able to  God  alone  for  the  power  with  which  he  is  in- 
trusted? 

On  the  other  hand,  if  the  clergy  are  rendered  contempti-  §  us.  Rule 
ble,  it  will  be  put  of  their  power  to  produce  the  fruits  for  ^^ith 
which  their  ministry  was  appointed.    The  rule  that  should  respect  to 
be  followed  with  respect  to  them  may  be  comprised  in  a  few  ecclesiastics. 
words: — let  them  enjoy  a  large  portion  of  esteem;  but  let 
them  have  no  authority,  and  still  less  any  claim  to  indepen- 
dence.   In  the  first  place,  let  the  clergy,  as  well  as  every 
other  order  of  men,  be,  in  their  functions,  as  in  every  thing 
else,  subject  to  the  public  power,  and  accountable  to  the 
sovereign  for  their  conduct.    Secondly,  let  the  prince  take 
care  to  render  the  ministers  of  religion  respectable  in  the 
eyes  of  the  people;  let  him  trust  them  with  the  degree  of 
authority  necessary  to  enable  them  to  discharge  their  duty 
with  success;  let  him,  in  case  of  need,  support  them  with 
the  power  he  possesses.    Every  man  in  office  ought  to  be 
vested  with  an  authority  commensurate  to  his  functions; 
otherwise  he  will  be  unable  to  discharge  them  in  a  proper 
manner.  I  see  no  reason  why  the  clergy  should  be  excepted 
from  this  general  rule;  only  the  prince  should  be  more  par- 
ticularly watchful  that  they  do  not  abuse  their  authority ; 
the  affair  being  altogether  the  most  delicate,  and  the  most 
fruitful  in  dangers.    If  he  renders  the  character  of  church- 
men respectable,  he  should  take  care  that  this  respect  be 
not  carried  to  such  a  superstitious  veneration,  as  shall  arm  the 
hand  of  an  ambitious  priest  with  a  powerful  engine  with 
which  he  may  force  weak  minds  into  whatever  direction  he 
pleases.    When  once  the  clergy  become  a  separate  body, 
they  become  formidable.  The  Romans  (we  shall  often  have 
occasion  to  recur  to  them) — the  wise  Romans  elected  from 
among  the  senators  their  pontifex-maximus,  and  the  princi- 
pal ministers  of  the  altar;  they  knew  no  distinction  between 
clergy  and  laity;  nor  had  they  a  set  of  gownsmen  to  con- 
stitute a  separate  class  from  the  rest  of  the  citizens. 

If  the  sovereign  be  deprived  of  this  power  in  matters  of  §  144.  Re- 
religion,  and  this  authority  over  the  clergy,  how  shaU  he^P™^11 
preserve  the  religion  pure  from  the  admixture  of  any  thing  sona  wwch 
contrary  to  the  welfare  of  the  state?    How  can  he  cause  it  estabifehthe 
to  be  constantly  taught  and  practised  in  the  manner  most  JjJJfg1' 
conducive  to  the  public  welfare?  and,  especially,  how  can  matters  Of 
he  prevent  the  disorders  it  may  occasion,  either^by  its  doc-  religion, 
trines,  or  the  manner  in  which  its  discipline  is  exerted?  [    *>o    J 
These  cares  and  duties  can  only  belong  to  the  sovereign, 
and  nothing  can  dispense  with  his  discharging  them. 
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BOOK  i.  Hence  we  see  that  the  prerogatives  of  the  crown,  in  ec- 
CHAP'*"'  clesiastical  affairs,  have  been  constantly  and  faithfully  de- 
Authorities  fended  by  the  parliaments  of  France,  The  wise  and  learned 
an^  exam-  magjstrates,  of  whom  those  illustrious  bodies  are  composed, 
are  sensible  of  the  maxims  which  sound  reason  dictates  on 
this  subject.  They  know  how  important  it  is  not  to  suffer 
an  affair  of  so  delicate  a  nature,  so  extensive  in  its  connec- 
tions and  influence,  and  so  momentous  in  its  consequences, 
to  be  placed  beyond  the  reach  of  the  public  authority. — 
What!  Shall  ecclesiastics  presume  to  propose  to  the  people, 
as  an  article  of  faith,  some  obscure  and  useless  dogma, 
which  constitutes  no  essential  part  of  the  received  religion? 
— shall  they  exclude  from  the  church,  and  defame  those  who 
do  not  shew  a  blind  obedience? — shall  they  refuse  them  the 
sacraments,  and  even  the  rites  of  burial? — and  shall  not  the 
prince  have  power  to  protect  his  subjects,  and  preserve  the 
Kingdom  from  a  dangerous  schism? 

The  kings  of  England  have  asserted  the  prerogatives  of 
their  crown :  they  have  caused  themselves  to  be  acknow- 
ledged heads  of  the  church :  and  this  regulation  is  equally 
approved  by  reason  and  sound  policy,  and  is  also  conform- 
able to  antient  custom.  The  first  Christian  emperors  exer- 
cised all  the  functions  of  heads  of  the  church ;  they  made 
laws  on  subjects  relating  to  it41, — summoned  councils,  and 
presided  in  them, — appointed  and  deposed  bishops,  &c.  In 
Switzerland  there  are  wise  republics,  whose  sovereigns, 
knowing  the  full  extent  of  the  supreme  authority,  have  ren- 
dered the  ministers  of  religion  subject  to  it,  without  offering 
violence  to  their  consciences.  They  have  prepared  a  for- 
mulary of  the  doctrines  that  are  to  be  preached,  and  pub- 
lished laws  of  ecclesiastical  discipline,  such  as  they  would 
have  it  exercised  in  the  countries  under  their  jurisdiction, — 
in  order  that  those  who  will  not  conform  to  these  establish- 
ments may  not  devote  themselves  to  the  service  of  the 
church.  They  keep  all  the  ministers  of  religion  in  a  lawful 
dependence,  and  suffer  no  exertion  of  church  discipline  but 
under  their  own  authority.  It  is  not  probable  that  religion 
will  ever  occasion  disturbances  in  these  republics. 
§  145.  Per-  If  Constantine  and  his  successors  had  caused  themselves 
nicioua  con-  to  be  formally  acknowledged  heads  of  the  church,— and  if 
onKn-  Christian  kings  and  princes  had,  in  this  instance,  known 
traryopin-  how  to  maintain  the  rights  of  sovereignty, — would  the 
ion.  world  ever  have  witnessed  those  horrid  disorders  produced 

by  the  pride  and  ambition  of  some  popes  and  ecclesiastics, 
emboldened  by  the  weakness  of  princes,  and  supported  by 
the  superstition  of  the  people, — rivers  of  blood  shed  in  the 

*  See  the  Theodosian  Code. 
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quarrels  of  monks,  about  speculative  questions  that  were  Booi 
often  unintelligible,  and  almost  always  as  useless  to  the  CHAP. 
salvation  of  souls,  as  in  themselves  indifferent  to  the  welfare 
of  society, — citizens  and  even  brothers  armed  against  each 
other, — subjects  excited  to  revolt,  and  kings  hurled  from 
their  thrones?  Tantum  religio  potvit  suadere  malorum! 
The  history  of  the  emperors  Henry  IV.  Frederic  I.  Frederic 
II.  and  Louis  of  Bavaria,  are  veil  known.  Was  it  not  the 
independence  of  the  ecclesiastics, — was  it  not  that  system 
in  which  the  affairs  of  religion  are  submitted  to  a  foreign 
power, — that  plunged  France  into  the  horrors  of  the  league, 
and  had  nearly  deprived  her  of  the  best  and  greatest  of  her 
kings?  Had  it  not  been  for  that  strange  and  dangerous 
system,  would  a  foreigner,  Pope  Sextus  V.,  have  undertaken 
to  violate  the  fundamental  law  of  the  kingdom,  and  declared 
the  lawful  heir  incapable  of  wearing  the  crown?  Would 
the  world  have  seen,  at  other  times  and  in  other  places*, 
the  succession  to  the  crown  rendered  uncertain  by  a  bare 
informality — the  want  of  a  dispensation,  whose  validity  was 
disputed,  and  which  a  foreign  prelate  claimed  the  sole  right 
of  granting?  Would  that  same  foreigner  have  arrogated 
to  himself  the  power  of  pronouncing  on  the  legitimacy  of 
the  issue  of  a  king?  Would  kings  have  been  assassinated 
in  consequence  of  a  detestable  doctrinef  ?  Would  a  part 
of  France  have  been  afraid  to  acknowledge  the  best  of  their 
kings):,  until  he  had  received  absolution  from  Rome?  And, 
would  many  other  princes  have  been  unable  to  give  a  solid 
peace  to  their  people,  because  no  decision  could  be  formed 
within  their  own  dominions  on  articles  or  conditions  in 
which  religion  was  interested§? 

All  we  have  advanced  on  this  subject,  so  evidently  flows  §  146.  T 
from  the  notions  of  independence  and  sovereignty,  that  it  *bu£8 f* 
will  never  be  disputed  by  any  honest  man  who  endeavours  i^hepc 
to  reason  justly.    If  a  state  cannot  finally  determine  every  «  of  the 
,  thing  relating  to  religion,  the  nation  is  not  free,  and  the  P°Pea- 
prince  is  but  half  a  sovereign.    There  is  no  medium  in  this 
case;  either  each  state  must,  within  its  own  territories, 
possess  supreme  power  in  this  respect,  as  well  as  in  all 
others,  or  we  must  adopt  the  system  of  Boniface  VIII.,  and 
consider  all  Roman  Catholic  countries  as  forming  only  one 
state,  of  which  the  pope  shall  be  the  supreme  head,  and  the 
kings  subordinate  adininistrators  of  temporal  affairs,  each 


*  In  England,  under  Henry  VIII.  the  Romish  religion,  a  great  number 

t  Henry  III.  and  Henry  IV.  as-  of  Catholics  did  not  dare  to  acknow- 

sassinated  by  fanatics,  who  thought  ledge  him  until  he  had  received  the 

they  were  serving  God  and  the  church  pope's  absolution. 

by  stabbing  their  king.  §  Many  kings  of  France  in  the  civil 

J  Though  Henry  IV.  returned  to  wars  on  account  of  religion* 
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BOOK  i.  in  his  province,  —  nearly  as  the  sultans  were  formerly  under 
the  authority  of  the  caliphs.  We  know  that  the  above- 
mentioned  pope  had  the  presumption  to  write  to  Philip  the 
Fair,  king  of  France,  Sdre  te  volumvs,  quod  in  spiritualibus 


[  67  ]  et  temporalibus  nobis  subes*  —  "  We  would  have  thee  know 
that  thou  art  subject  to  us  as  well  in  temporals  as  in  spi- 
rituals." And  we  may  see  in  the  canon  la  wf  his  famous 
bull  Unam  sanctam,  in  which  he  attributes  to  the  church  two 
swords,  or  a  double  power,  spiritual  and  temporal,  —  con- 
demns those  who  think  otherwise,  as  men,  who,  after  the 
example  of  the  Manicheans,  establish  two  principles,  —  and 
finally  declares,  that  it  is  an  article  of  faith,  necessary  Lo 
salvation,  to  believe  that  every  human  creature  is  subject  to 
the  Roman  pontiff  %. 

We  shall  consider  the  enormous  power  of  the  popes  as 
the  first  abuse  that  sprung  from  this  system,  which  divests 
sovereigns  of  their  authority  in  matters  of  religion.  This 
power  in  a  foreign  court  directly  militates  against  the  inde- 
pendence of  nations  and  the  sovereignty  of  princes.  It  is 
capable  of  overturning  a  state;  and  wherever  it  is  acknow- 
ledged, the  sovereign  finds  it  impossible  to  exercise  his  au- 
thority in  such  a  manner  as  is  most  for  the  advantage  of  the 
nation.  We  have  already,  in  the  last  section,  given  several 
remarkable  instances  of  this;  and  history  presents  others 
without  number.  The  senate  of  Sweden  having  condemned 
Trollius,  archbishop  of  Upsal,  for  the  crime  of  rebellion,  to 
be  degraded  from  his  see,  and  to  end  his  days  in  a  monas- 
tery, Pope  Leo  X.  had  the  audacity  to  excommunicate  the 
administrator  Steno,  and  the  whole  senate,  and  sentenced 
them  to  rebuild,  at  their  own  expense,  a  fortress  belonging 

*  Turretin.  Hist.Eccksiast.  Com-  made  use  of  in  addressing  the  coun- 

pendwin,  p.  182.    Where  may  also  oil  assembled  at  Rome  on  the  occa- 

be  seen  the  resolute  answer  of  the  sion:  "Agitenunc,  quaeso,  patres  et 

king  of  France.  principes  sanctissimi,  ut  omms  mun- 

t  Eastrtwag.  Commwi  lib.  I.  tit.  dus  intelligat  et  cognoscat,  quia  si 

De  Majoritate  #  Obedientia.  potestis  in  coelo  ligare  et  solvere,  po- 

J  Gregory   VII.  endeavoured  to  testis  in  terra  imperia,  regna,  princi- 

render  almost  all  the  states  of  Europe  patus,  ducatus,  marchias,  comitatus, 

tributary  to  him.     He  maintained  et  omnium  hominum  possessiones, 

that  Hungary,    Dalmatia,   Russia,  pro  mentis  tollere  unicuique  et  con- 

Spain,  and  Corsica,  were  absolutely  cedere.''  NATAL.  ALEX.Duserf.  Hist. 

his  property,  assuccessorto  St.  Peter,  Eccl.  s.  xi.  and  xii.  p.  384. 

or  were  feudatory  dependencies  of  the  The  canon  law  boldly  decides  that 

holy  see.    GHEO.  Epi*t.  Concil  Vol.  the  regal  power  is  subordinate  to  the 

VI.  Edit.  Hardum.—  He  summoned  priesthood.    "  Imperium  non  prasest 

the  emperor  Henry  IV.  to  appear  sacerdotio,  sed  subest,  et  ei  obedire 

before  him,  and  make  his  defence  tenetur."  RUBRIC,  ch.  vi.  De  Major. 

against  the  accusations  of  some  of  his  et  Obed.  "  Et  est  muliura  allegabile," 

subjects:  and,  on  the  emperor's  non-  is   the  complaisant  remark  of  the 

compliance,  he  deposed  him.     In  writer  of  the  article. 

short,  here  are  the  expressions  he  • 
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to  the  archbishop,  which  they  had  caused  to  be  demolished,  BOOK  i, 
and  pay  a  fine  of  a  hundred  thousand  ducats  to  the  deposed  CHAP- " 
prelate.*  The  barbarous  Christiern,  king  of  Denmark,  took 
advantage  of  this  decree,  to  lay  waste  the  territories  of  Swe- 
den, and  to  spill  the  blood  of  the  most  illustrious  of  her  no- 
bility. Paul  V.  thundered  out  an  interdict  against  Venice, 
on  account  of  some  very  wise  laws  made  with  respect  to  the 
government  of  the  city,  but  which  displeased  that  pontiff, 
who  thus  threw  the  republic  into  an  embarrassment,  from 
which  all  the  wisdom  and  firmness  of  the  senate  found  it 
difficult  to  extricate  it.  Pius  V.,  in  his  bull,  In  Coma  Do-  [  68 
mini,  of  the  year  1567,  declares,  that  all  princes  who  shall 
introduce  into  their  dominions  any  new  taxes,  of  what  na- 
ture soever  they  be,  or  shall  increase  the  antient  ones,  with- 
out having  first  obtained  the  approbation  of  the  holy  see, 
are  ipso  facto  excommunicated.  Is  not  this  a  direct  attack 
on  the  independence  of  nations,  and  a  subversion  of  the  au- 
thority of  sovereigns? 

In  those  unhappy  times,  those  dark  ages  that  preceded 
the  revival  of  literature  and  the  Reformation,  the  popes  at- 
tempted to  regulate  the  actions  of  princes,  under  the  pre- 
tence of  conscience — to  judge  of  the  validity  of  their  trea- 
ties—to break  their  alliances,  and  declare  them  null  and 
void.  But  those  attempts  met  with  a  vigorous  resistance, 
even  in  a  country  which  is  generally  thought  to  have  then 
possessed  valour  alone,  with  a  very  small  portion  of  know- 
ledge. The  pope's  nuncio,  in  order  to  detach  the  Swiss 
from  the  interests  of  France,  published  a  monitory  against 
all  those  cantons  that  favoured  Charles  VIIL,  declaring  them 
excommunicated,  if  within  the  space  of  fifteen  days  they  did 
not  abandon  the  cause  of  that  prince,  and  enter  into  the  cpn- 
federacy  which  was  formed  against  him;  but  the  Swiss  op- 
posed this  act,  by  protesting  against  it  as  an  iniquitous 
abuse,  and  caused  their  protest  to  be  publicly  posted  up  in 
all  the  places  under  their  jurisdiction:  thus  shewing  their 
contempt  for  a  proceeding  that  was  equally  absurd  and  de- 
rogatory to  the  rights  of  sovereigns,  f  We  shall  mention 
several  other  similar  attempts,  when  we  come  to  treat  of  the 
faith  of  treaties. 

This  power  in  the  popes  has  given  birth  to  another  abuse,  §  uf.  s.in 
that  deserves  the  utmost  attention  from  a  wise  government.  pw*ant  ew 
We  see  several  countries  in  which  ecclesiastical  dignities,  J3GJ3J 
and  all  the  higher  benefices,  are  distributed  by  a  foreign  a  foreign 
power — by  the  pope— who  bestows  them  on  his  creatures,  power. 


*  History  of  the  Revolutions  in    Treatise  on  the  Alliances  between 
Sweden.  France  and  the   Thirteen  Cantons, 

f  Vogel's  Historical  and  Political   pp.  33  and  36. 
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BOOK  i.  and  very  often  on  men  who  are  not  subjects  of  the  state. 
«»*»  ,"  This  practice  is  at  once  a  violation  of  the  nation's  rights, 
and  of  the  principles  of  common  policy.  A  nation  ought 
not  to  suffer  foreigners  to  dictate  laws  to  her,  to  interfere  in 
her  concerns,  or  deprive  her  of  her  natural  advantages;  and 
yet,  how  does  it  happen  that  so  many  states  still  tamely  suf- 
fer a  foreigner  to  dispose  of  posts  and  employments  of  the 
highest  importance  to  their  peace  and  happiness?  The 
princes  who  consented  to  the  introduction  of  so  enormous 
an  abuse  were  equally  wanting  to  themselves  and  their  peo- 
ple. In  our  times,  the  court  of  Spain  has  been  obliged  to 
expend  immense  sums,  in  order  to  recover,  without  danger, 
the  peaceable  possession  of  a  right  which  essentially  belonged 
to  the  nation  or  its  head. 

f  148.  s.        Even  in  those  states  whose  sovereigns  have  preserved  so 
Powerful     important  a  prerogative  of  the  crown,  the  abuse  in  a  great 
pendent  on" ineiisrure  subsists-    The  sovereign  nominates,  indeed,  to 
a  foreign     bishoprics  and  great  benefices;  but  his  authority  is  not  suf- 
court.        ficient  to  enable  the  persons  nominated  to  enter  on  the  ex- 
[    69    ]  ercise  of  their  functions;  they  must  also  have  bulls  from 
Rome.*    By  this  and  a  thousand  other  links  of  attachment, 
the  whole  body  of  the  clergy  in  those  countries  still  depend 
on  the  court  of  Rome;  from  it  they  expect  dignities;  from 
it  that  purple,  which,  according  to  the  proud  pretensions  of 
those  who  are  invested  with  it,  renders  them  equal  to  sove- 
reigns.   From  the  resentment  of  that  court  they  have  every 
thing  to  fear;  and  of  course  we  see  them  almost  invariably 
disposed  to  gratify  it  on  every  occasion.    On  the  other 
hand,  the  court  of  Rome  supports  those  clergy  with  all  her 
might,  assists  them  by  her  politics  and  credit,  protects  them 
against  their  enemies,  and  against  those  who  would  set 
bounds  to  their  power — nay,  often  against  the  just  indigna- 
tion of  their  sovereign;  and  by  this  means  attaches  them  to 
her  still  more  strongly.    Is  it  not  doing  an  injury  to  the 
rights  of  society,  and  shocking  the  first  elements  of  govern- 
ment, thus  to  suffer  a  great  number  of  subjects,  and  even 
subjects  in  high  posts,  to  be  dependent  on  a  foreign  prince, 
and  entirely  devoted  to  him?   Would  a  prudent  sovereign 
receive  men  who  preached  such  doctrines?   There  needed 
no  more  to  cause  all  the  missionaries  to  be  driven  from 
China. 
§  149.  It  was  for  the  purpose  of  more  firmly  securing  the  attach- 

4.  The  ce- 
libacy of  the    .       ___________-^_____ 

priests. 

*  We  may  see,  in  the  letters  of  ric  of  Sens  on  Benauld  de  Baune, 

Cardinal  d'Ofiat,  what  difficulties.  Archbishop  of  Bourgqs,  who  had  saved 

what  opposition,  what  long  delays,  France,  by  receiving  that  great  prince 

Henry  Iv.  had  to  encounter,  when  into  the  Roman  Catholic  Church, 

be  wished  to  confer  the  archbishop-  • 
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merit  of  churchmen,  that  the  celibacy  of  the  clergy  was  in-  BOOK  i. 
vented.  A  priest,  a  prelate,  already  bound  to  the  see  of  CHAy-  *" 
Rome  by  his  functions  and  his  hopes,  is  further  detached 
from  his  country,  by  the  celibacy  he  is  obliged  to  observe. 
He  is  not  connected  with  civil  society  by  a  family:  his  grand 
interests  are  all  centered  in  the  church;  and,  provided  he 
has  the  pope's  favour,  he  has  no  further  concern:  in  what 
country  soever  he  was  born,  Rome  is  his  refuge,  the  centre 
of  his  adopted  country.  Every  body  knows  that  the  reli- 
gious orders  are  a  sort  of  papal  militia,  spread  over  the  face 
of  the  earth,  to  support  and  advance  the  interests  of  their 
monarch.  This  is  doubtless  a  strange  abuse — a  subversion 
of  the  first  laws  of  society.  But  this  is  not  all:  if  the  pre- 
lates were  married,  they  might  enrich  the  state  with  a  num- 
ber of  good^  citizens;  rich  benefices  affording  them  the 
means  of  giving  their  legitimate  children  a  suitable  educa- 
tion. But  what  a  multitude  of  men  are  there  in  convents,  Convents, 
consecrated  to  idleness  under  the  cloak  of  devotion!  Equally 
useless  to  society  in  peace  and  war,  they  neither  serve  it  by 
their  labour  in  necessary  professions,  nor  by  their  courage 
inarms:  yet  they  enjoy  immense  revenues;  and  the  people 
are  obliged,  by  the  sweat  of  their  brow,  to  furnish  support 
for  these  swarms  of  sluggards.  What  should  we  think  of 
a  husbandman  who  protected  useless  hornets,  to  devour  [  W  ] 
the  honey  of  his  bees*?  It  is  not  the  fault  of  the  fanatic 
preachers  of  over-strained  sanctity,  if  all  their  devotees  do 
not  imitate  the  celibacy  of  the  monks.  How  happened  it 
that  princes  could  suffer  them  publicly  to  extol,  as  the  most; 
sublime  virtue,  a  practice  equally  repugnant  to  nature,  and 
pernicious  to  society?  Among  the  Romans,  laws  were  made 
to  dimish  the  number  of  those  who  lived  in  celibacy,  and  to 
favour  marriage  f :  but  superstition  soon  attacked  such  just 
and  wise  regulations;  and  the  Christian  emperors,  persuad- 
ed by  churchmen,  thought  themselves  obliged  to  abrogate 
them  J.  Several  of  the  fathers  of  the  church  have  censured 
those  laws  against  celibacy— doubtless,  says  a  great  man§, 
with  a  laudable  zeal  for  the  things  of  another  life?  but  with 
very  little  Knowledge  of  the  affairs  oj  this.  This  great  man 
lived  in  the  church  of  Rome:— he  did  not  dare  to  assert  in 
direct  terms,  that  voluntary  celibacy  is  to  be  condemned 
even  with  respect  to  conscience  and  the  things  of  another 
life :— but  it  is  certainly  a  conduct  well  becoming  genuine 


*  This  reflection  has  no  relation  to  search,  are  always  laudable,  and  may 

the  religious  houses  in  which  lite*  become  very  useful  to  the  state, 

rature  is  cultivated.    Establishments  f  The  Papia-Poppeean  law. 

that  afford  to  learned  men  a  peaceful  t  In  the  Theodosian  Code, 

retreat,  and  that  leisure  and  tranquil-  §  The  president  de  Montesquieu,  in 

lity  required  in  deep  scientific  re-  his  Spirit  of  Laws. 

H  2 
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BOOK  i.  piety,  to  conform  ourselves  to  nature,  to  fulfil  the  views  of 
?***L£!I  the  Creator,  and  to  labour  for  the  welfare  of  society*  If  a 
person  is  capable  of  rearing  a  family,  let  him  marry,  let  him 
be  attentive  to  give  his  children  a  good  education:—  in  so 
doing,  he  will  discharge  his  duty,  and  be  undoubtedly  In  the 
road  to  salvation* 

§  150.  The  enormous  and  dangerous  pretensions  of  the  clergy 

s.  E»or-    are  also  another  consequence  of  this  system,  which  places 

Sons  tr  eve/y  thing  relating  to  religion  beyond  the  reach  of  the 

the  clergy,  civil  power.    In  the  first  place,  the  ecclesiastics,  under  pre~ 

Pre-eml-     tence  °f  $le  holiricsn  of  their  functions,  have  raised  them- 

new**,  "     selves  above  all  the  <?ther  citissem,  even  the  principal  magis- 

trate*?; and,  contrary  to  the  express  injunctioim  of  their 

mastery  who  paid  to  his  apostles,  seek  not  thejir&t  places  at 

feasts*  they  have  almost  every  where  arrogated  to  them* 

salves  the  first  rank*    Their  head,  in  the  Roman  church, 

obliges  sovereigns  to  kiss  his  feet;  emperors  have  held  the 

bridle  of  his  horse;  and  if  bishops  or  even  simple  priests  do 

not  at  present  raise  themselves  above  their  prince,  it  i  a.  be- 

cause the  times  will  not  permit  it:  they  have  not  always 

been  so  modest;  and  one  of  their  writers  has  had  the  as- 

surance to  assert,  that  &  priest  is  as  muck  above  a  kins,  as  a 

man  in  above  a  beast*.    How  many  authors,  better  known 

and  more  esteemed  than  the  one  Just  quoted,  have  taken  a 

pleasure  in  praising  and  extolling  that  silly  speech  attributed 

[    71    ]  to  the  emperor  Theodosius  the  First  ~^merai0  /*&#  i&ugM 

me  the  great  difference  than  i»  between  the  empire  and  the 


Wo  have  already  obocrvrd  that  cccIcHiiisticft  ought  to  be 
honoured  :  but  modesty!  and  even  humility,  should  charac- 
terise them:  and  does  it  become*  them  to  forget  it  in  their 
own  conduct!  while  they  preach  it  to  others?  I  would  not 
mention  a  vain  ceremonial,  were  it  not  attended  with  very 
material  consequences,  from  the  pride  with  which  it  inspires 
wmny  priests,  and  the  impressions  it  may  make  on  the  minds 
of  the  people.  It  is  essentially  necessary  to  good  order, 
that  subjects  should  behold  none  in  society  so  respectable 
as  their  sovereign,  and,  next  to  him,  those  on  whom  he  has 
devolved  a  part  of  hie  authority, 

&  in.  Ecclesiastics  have  not  stopped  in  so  fair  a  path.  Not  con- 
|en|ed  wj|j|  rendering  themselves  independent  with  vespect  to 
f|jejr  functions,—  by  the  aid  of  the  court  of  Home,  they  have 
even  attempted  to  withdraw  themselves  entirely,  and  in  every 
respect,  from  all  subjection  to  the  political  authority.  There 
bate  been  times  when  an  ecclesiastic  could  not  be  brought 

*  Tantum  »tc«rdos  pmtt*  rtgi,    ere,  $»  &d  Baron,  AmoL  Sect.  3.  ct 
homo  b*ti».    Sttntitw    Tkemo*.  Nat.od. 

M#* 
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before  a  secular  tribunal  for  any  crime  whatsoever*.  The  BOOK  i. 
canon  law  declares  expressly,  ft  is  indecent  for  laymen  to  CHAP-  *"* 
judge  a  churchman^.  The  popes  Paul  III.  Pius  V.  and 
Urban  VIII.  excommunicated  all  lay  judges  who  should 
presume  to  undertake  the  trial  of  ecclesiastics.  Even  the 
bishops  of  France  have  not  been  afraid  to  say  on  several 
occasions,  that  they  did  not  depend  on  any  temporal  prince/ 
and,  in  1656,  the  general  assembly  of  the  French  clergy  had 
the  assurance  to  use  the  following  expressions—"  The  de- 
cree of  council  having  been  read,  was  disapproved  by  the 
assembly,  because  it  leaves  the  ting  judge  over  the  bishops, 
and  seem  to  subject  their  immunities  to  Ms  judges  J.  There 
are  decrees  of  the  popes  that  excommunicate  whoever  im- 
prisons a  bishop*  According  to  the  principles  of  the  church 
of  Rome,  a  prince  has  not  the  power  of  punishing  an  eccle- 
siastic with  death,  though  a  rebel,  or  a  malefactor;— he 
must  first  apply  to  the  ecclesiastical  power ;  and  the  latter 
will,  if  it  thinks  proper,  deliver  up  the  culprit  to  the  secu- 
lar arm,  after  having  degraded  him§.  History  affords  us 


*fThe  congregation  of  Immunities 
lias  decided  that  the  cognizance  of 
causes  against  ecclesiastics,  even  for 
the  crime  of  high  treason,  exclusively 
belongs  to  the  spiritual  court:— "Cog- 
nitio  causa  contra  ecclesiasticos,  etiam 
pro  delicto  tasa»  mqjestatis,  feri  dehet 
Hjudice  ecclesiastico,"  Riccx  Sy* 
nopt.  Ztore*.  ct  ftetol  &  Ccngrcg* 
Jmwttn&.p.  105.-— A  constitution  of 
pope  Urban  VI.  pronounces  those 
sovereigns  or  magistrates  guilty  of 
sacrilege,  who  shall  banish  an  eccle- 
siastic from  their  territories,  and  de- 
clares them  to  have  ipso  facto  incur- 
red the  sentence  of  excommunication. 
Cap.  II,  De  Fora.  Compel,  in  VU, 
To  tin's  immunity  may  bo  added  the 
indulgence  shown  by  the  ecclesiasti- 
cal tribunals  to  the  clergy,  on  whom 
they  never  inflicted  any  but  slight 
punishments,  even  for  the  most  atro- 
cious crimes.  The  dreadful  disorders 
that  arose  from  this  cause,  at  length 
produced  their  own  remedy  in 
France,  where  the  clergy  were  at 
length  subjected  to  tba  temporal 
jurisdiction  to  all  transgressions 
that  are  Injurious  to  society.  See 
PAPON  Arrll*  datable*.  Book  L  tit, 
V.  Act  34. 

f  Indecorum  est  laiooe  homines 
vires  ecclesiastical  judicare*  Can,  w 
nona  &etwne  22,  X VI.  q.  7.  * 


T  Sec  the  Statement  of  Facts  on 
the  System  of  Independence  of  JB*- 

'8* 

In  the  year  1725,  a  parish  priest, 
te  canton  of  Lucerne,  having  refus- 
ed to  appear  before  the  supreme  coun- 
cil, was,  for  his  contumacy,  banished 
from  the  canton*  Hereupon  his  dio- 
cesan, the  bishop  of  Constance,  had 
the  assurance  to  write  to  the  council 
that  they  had  infringed  the  ecclesias- 
tical immunities— that  "  it  is  unlaw. 
ful  to  Mubject  the  ministers  of  God  to 
the  decisions  of  the  temporal  powur,*' 
In  these  pretensions  he  was  sanction- 
ed by  the  approbation  of  the  pope's 
nuncio  and  the  court  of  Koine.  But 
the  council  of  Lucerne  firmly  sup- 
ported the  rights  of  sovereignty,  and* 
without  engaging;  with  the  bishop  in 
a  controversy  which  would  have  been 
derogatory  to  their  dignity,  answered 
him—**  Your  Lordship  quotas  vari- 
ous passages  from  the  writings  of  the 
fathers,  which  w«,  on  our  *id«,  might 
also  quote  in  our  own  fkvour,  if  it 
were  necessary,  or  if  thtre  was  qut** 
tion  of  deciding  the  contest  by  dint 
of  quotation.  But  let  your  Lordihip 
rast  assured  that  we  nave  a  right  to 
summon  btfbr*  us  a  priest,  our  natu- 
ral subject^  who  encroaches  on  our 
pmnogatiw—to  point  out  to  him  his 
errot^to  exhort  Bim  to  a  reform  of 
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BOOK  i,  a  thousand  examples  of  bishops  who  remained  unpunished, 
£!LHL5I:  or  were  but  slightly  chastised,  for  crimes  for  which  nobles 
of  the  highest  rank  forfeited  their  lives*  John  de  Bragan- 
5ta,  king  of  Portugal,  justly  inflicted  the  penalty  of  death  on 
those  noblemen  who  had  conspired  his  destruction;  but  he 
did  not  dare*  io  put  to  death  the  archbishop  of  Braga,  the 
author  of  that  detestable  plot*. 

For  an  entire  body  of  men,  numerous  and  powerful,  to 
.stand  be}  owl  the  reach  of  the  public  authority,  and  be  do- 
pendent  on  a  foreign  court,  is  an  entire  subversion  of  order 
in  the  republic,  ant  I  a  manifest  diminution  of  the  sovereignty* 
This  is  a  mortal  Blab  given  to  society,  whose  very  essence  it 
Is,  that  every  citizen  should  be*  subject  to  the  public  autho- 
rity* indued  the  immunity  which  the*  clergy  arrogate  to 
thttinwIveH  in  this  respect,  is  HO  inimical  to  the*  natural  and 
ncccHftiiry  rights*  of  a  nathm,  that  tin;  king  himself  has  not 
tin?  power  of  granting  it  If  ut  churchmen  will  tell  us  they 
derive  thin  immunity  from  God  hmiHuIf;  but  till  they  luivt* 
furn'tahed  some  proof  of  their  prt't^n.sioiiH,  let  us  adhere  to 
this  certain  priwrinlis  that  <*<>«!  denim*  the  safety  of  Htiiten, 
imd  not  that  which  will  only  be  productive  of  dinorder  $ml 
dt'Mtruction  to  them. 

$  U&,  1'hcs  same  immunity  is  dalmed  for  the  posseKsiorm  of  the 

7.  iiufiittiti-  ehurdh.    The  ntnte  might,  no  doubt,  exempt  those  posses-* 
f!|ty  !f       Hi<ms  from  every  Kjtoeuts  of  ta&  at  a  time  when  they  wcro 
M'wlioiL11011"  Murcely  sufficient  for  the  support  of  the  ccclcuimsticft;  but, 
for  that  favour,  these  men  ought  to  be  indebted  to  the;  pub- 
lie,  authority  alone,  whirh  hu.s  always  u  right  to  revoke  it, 
whenever  tho  welfare  of  the  Mate  makes  it  neeeKHtiry.  It  be* 
itig  one  of  the  fundamental  and  essential  laws  of  every  soci- 
ety f  that,  in  can*  of  turebsity,  the  wealth  of  all  the  members 
[    7;>    ]  ought  to  contribute  proportionally  to  the  common  tteecsfii* 
ties— the  prince  himself  cannot,  of  his  own  authority,  grunt 
a  total  exemption  to  a  very  mtmermtH  and  rh*h  lmdyf  with* 
out  being  guilty  of  extreme  fttjuHttcc  to  the  rent  of  din  «ub- 
jectftf  on  wfiotis,  in  coiittcqueiicc*  of  that  excfinptiotii  the  whole 
weight  of  the  burthen  wiii  full. 


his  rfjjfftK't  '•itiui,  it*  «*i*uHB|ii*'iittr  of    fii'mm  «f  Midi  cliarnrtfTf  with  whttt 


)  hiin  tViiiu  ^iu    Tin-  bishup  ui'  (Jun  suture  butl 

V\  ».*  iiavi;  itot  ihii  pmt't'ctjiMl  HO  far  nn  tn  JiHsrrt,  tti  hin 

^Iniilit  tinif  thin  ri^lit  hdoii^H  fu  icltcr  la  the  tunUw,  riutfd  Doctrmbcr 

n<!  \M-  art*  ilnrrmirtm!  In  ddbm!  imh,  172  Vhut  M  diureliRit*nf  a»soo»i 

IL    Ami  iuiifTii  jt  ought  not  la  b«  JJH  ibi*y  Isuve  rrccivct^  Italy  orders, 

:[l  tf)  uuy  mtvi'i'cigfi  to  ajipi-ur  c(  sm?  to  Iw  nuiurul  wubjcct.'*,  s»nd  am 

in  u  <  niitrnt  with  u  rHhi<»*lory  thm  n-lcusi'<l  from  tht-  Unuiuge  in 

i  tikf  liuii    Ut  ri'fi'f  fit*.*  «IUH<J  which  thi*y  livtfd  bcforo*"    Memorial 

t»thc  circintuft  r^f  n  third  pity*  who*  <*#  Mr  /)«t/m/f  Mftwfl  lA«?  Pope  and 

t  V«T  hn  bi1-  ntul  run  the  risk  of  bnti^  ///r  t'ttntmi  tif  Lucerne^  p.  65. 

io  toScratf  HI  tlic  sliili*  H  *  RuvduUuiis  of  |*<jriugixt. 
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The  possessions  of  the  church  are  so  far  from  being  enti-  BOOK  i. 
tied  to  an  exemption  on  account  of  their  being  consecrated  CTIAP- 
to  God,  that,  on  the  contrary,  it  is  for  that  very  reason  they 
ought  to  be  taken  the  first  for  the  use  and  safety  of  the 
state.  For  nothing  is  more  agreeable  to  the  common  Father 
of  mankind  than  to  save  a  state  from  ruin.  God  himself 
having  no  need  of  any  thing,  the  consecration  of  wealth  to 
him  is  but  a  dedication  of  it  to  such  uses  as  shall  be  agree- 
able to  him.  Besides,  a  great  part  of  the  revenues  of  the 
church,  by  the  confession  of  the  clergy  themselves,  is  des- 
tined for  the  poor.  When  the  state  is  in  necessity,  it  is 
doubtless  the  first  and  principal  pauper,  and  the  most  wor- 
thy of  assistance.  We  may  extend  this  principle  even  to 
the  most  common  cases,  and  safely  assert  that  to  supply  a 
part  of  the  current  expenses  of  the  state  from  the  revenues 
of  the  church,  and  thus  take  so  much  from  the  weight  of  the 
people's  burthen,  is  really  giving  a  part  of  those  revenues  to 
the  poor,  according  to  their  original  destination.  But  it  is 
really  contrary  to  religion  and  the  intentions  of  the  founders, 
to  waste  in  pomp,  luxury,  and  epicurism,  those  revenues  that 
ought  to  be  consecrated  to  the  relief  of  the  poor5** 

Not  satisfied,  however,  with  rendering  themselves  inde-  §  is,% 
pendent,  the  ecclesiastics  undertook  to  bring  mankind  under  8- 
their  dominion;  and  indeed  they  had  reason  to  despise  the oT 
stupid  mortals  who  suffered  them  to  proceed  in  their  plan-  office. 
Excommunication  was  a  formidable  weapon  among  ignorant 
and  superstitious  men,  who  neither  knew  how  to  Keep  it 
within  its  proper  bounds,  nor  to  distinguish  between  the  use 
and  the  abuse  of  it*   Hence  arose  disorders  which  have  pre- 
vailed in  some  protestant  countries*    Churchmen  have  pre- 
sumed, by  their  own  authority  alone,  to  excommunicate  men 
in  high  employments,  magistrates  whose  functions  were 
daily  useful  to  society — and  have  boldly  asserted  that  those 
officers  of  the  state,  being  struck  with  the  thunders  of  the 
church,  could  no  longer  discharge  the  duties  of  their  posts* 
What  a  perversion  of  order  and  reason!    What!  shall  not 
n  nation  be  allowed  to  intrust  its  affairs,  its  happiness,  its 
repose  and  safety,  to  the  hand?'  of  those  whom  it  deems  the 
moat  skilful  and  the  most  worthy  of  that  trust?    Shall  the 
power  of  a  churchman*  whenever  he  pleases,  deprive  the 
state  of  its  wisest  conductors,  of  its  firmest  supports*  and 
rob  the  prince  of  his  most  faithful  servants?    *§o  absurd  a 
pretension  has  been  condemned  by  princes,  and  even  by  pre- 
lates, respectable  for  their  character  and  judgment*    We 
read  in  tne  171st  letter  of  Ives  de  Cbartres,  to  the  arch- 
bishop of  Sens,  that  the  royal  capitularies  (conformably  to 


*  See  Zeffert  on  %  Prefami&n$  of  the  Clergy. 


OF  PIETY  AND  RELIGION. 

WOK  i.   the  thirteenth  canon  of  the  twelfth  council  of  Toledo,  held 
JAp.m.  in  the  year  681)  injoined  the  priests  to  admit  to  their  con- 
versation all  those  whom  the  king's  majesty  had  received 
into  favour,  or  entertained  at  his  table,  though  they  had 
been  excommunicated  by  them,  or  by  others,  in  order  that 
the  church  might  not  appear  to  reject  or  condemn  those 
whom  the  king  was  pleased  to  employ  in  his  service*. 
154.  The  excommunications  pronounced  against  the  sovereigns 

themselves,  and  accompanied  with  the  absolution  of  their 
subjects  from  their  oaths  of  allegiance,  put  the  finishing 
stroke  to  this  enormous  abuse;  and  it  is  almost  incredible 
that  nations  should  have  suffered  such  odious  procedures. 
We  have  slightly  touched  on  this  subject  in  §§  145  and  146. 
The  thirteenth  century  gives  striking  instances  of  it.  Otho 
IV.  for  endeavouring  to  oblige  several  provinces  of  Italy  to 
submit  to  the  laws  of  the  empire,  was  excommunicated  and 
deprived  of  the  empire  by  Innocent  III.  and  his  subjects 
absolved  from  their  oath  of  allegiance.  Finally,  this  unfor- 
tunate emperor,  being  abandoned  by  the  princes,  was  obliged 
to  resign  the  crown  to  Frederic  II.  John,  King  of  England, 
endeavouring  to  maintain  the  rights  of  his  kingdom  in  the 
election  of  an  archbishop  of  Canterbury,  found  himself  expos- 
ed to  the  audacious  enterprises  of  the  same  pope.  Innocent 
excommunicated  the  king— laid  the  whole  kingdom  under 
an  interdict — had  the  presumption  to  declare  John  unwor- 
thy of  the  throne,  and  to  absolve  his  subjects  from  their 
oath  of  fidelity;  he  stirred  up  the  clergy  against  him — ex- 
cited his  subjects  to  rebel— solicited  the  King  of  France  to 
take  up  arms  to  dethrone  him — publishing,  at  the  same  time, 
a  crusade  against  him,  as  he  would  have  done  against  the 
Saracens.  The  king  of  England  at  first  appeared  deter- 
mined to  defend  himself  with  vigour;  but  soon  losing  cou- 
rage, he  suffered  himself  to  be  brought  to  such  an  excess  of 
infamy,  as  to  resign  his  kingdoms  into  the  hands  of  the 
pope's  legate,  to  receive  them  back  from  him,  and  hold  them 
as  a  fief  of  the  church,  on  condition  of  paying  tributef . 

JThe  popes  were  not  the  only  persons  guilty  of  such  enor- 
mities: there  have  also  been  councils  who  bore  a  part  in 
them.  That  of  Lyons,  summoned  by  Innocent  IV.  in  the 
year  1246,  had  the  audacity  to  cite  the  emperor  Frederic  II. 
to  appear  before  them  in  order  to  exculpate  himself  from 
the  charges  brought  against  him— threatening  him  with  the 
thunders  of  the  church  if  he  failed  to  do  it.  That  great 
prince  did  not  give  himself  much  trouble  about  so  irregular 
a  proceeding.  He  said—"  that  the  pope  aimed  at  render- 
ing himself  both  a  judge  and  a  sovereign;  but  that,  from  all 
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antiquity,  the  emperors  themselves  had   called  councils,    BOOKI. 
where  the  popes  and  prelates  rendered  to  them,  as  to  their  CIUP'  *"' 
sovereigns,  the  respect  and  obedience  that  was  their  due*."  [    75    ] 
The  emperor,  however,  thinking  it  necessary  to  yield  a  lit- 
tle to  the  superstition  of  the  times,  condescended  to  send 
ambassadors  to  the  council,  to  defend  his  cause;  but  this 
did  not  prevent  the  pope  from  excommunicating  him,  and 
declaring  him  deprived  of  the  crown.    Frederic,  like  a  man 
of  a  superior  genius,  laughed  at  the  empty  thunders  of  the 
Vatican,  and  proved  himself  able  to  preserve  the  crown  in 
spite  of  the  election  of  Henry,  Landgrave  of  Thuringia, 
whom  the  ecclesiastical  electors,  and  many  bishops,  had 
presumed  to  declare  king  of  the  Romans— but  who  obtained 
little  more  by  that  election,  than  the  ridiculous  title  of  king 
of  the  priests. 

I  should  never  have  done,  were  I  to  accumulate  examples ; 
but  those  I  have  already  quoted  are  but  too  many  for  the 
hgnour  of  humanity.  It  is  an  humiliating  sight  to  behold 
the  excess  of  folly  to  which  superstition  had  reduced  the 
nations  of  Europe  in  those  unhappy  times.f 

By  means  of  the  same  spiritual  arms,  the  clergy  drew  §  155. 
every  thing  to  themselves,  usurped  the  authority  of  the  tri- 10>  The 
bunals,  and  disturbed  the  course  of  justice.    They  claimed  Ij^Lg 
a  right  to  take  cognizance  of  all  causes  on  account  of  sin,  o/*  every  thing 
which  (says  Innocent  III.J)  every  man  of  sense  must  know  to  them- 
that  the  cognisance  belongs  to  our  ministry.    In  the  year  disturbing 

, — , , — ,.  the  order  of 

*  HEISS'S  History  of  the  Empire,  from  their  oath  of  allegiance.    He       Ce* 

Book  ii.  chap.  xvi.  even  excommunicated  all  who  should 

f  Sovereigns  were  sometimes  found,  acknowledge  him  as  king,  or  perform 

who,  without  considering  future  con-  towards  him  any  of  the  duties  of  a 

sequences,  favoured  the  papal  en-  subject.    He  then  offered  Arragon 

croachments  when  they  were  likely  and  Catalonia  to  the  Count  de  Va- 

to  prove  advantageous  to  their  own  lois,  second  son  of  Philip  the  Bold, 

interests.    Thus,  Louis  VIII.,  King  on  condition  that  he  and  his  succes- 

of  France,  wishing  to  invade  the  ter-  sors  should  acknowledge  themselves 

ritories  of  the  Count  of  Toulouse,  un-  vassals  of  the  holy  see,  take  an  oath 

der  pretence  of  making  war  on  the  of  fealty  to  the  pope,  and  pay  him  a 

Albigenses,  requested  of  the  pope,  yearly  tribute.    The  King  of  France 

among  other  things,  "  that  he  would  assembled  the  barons  and  prelates  of 

issue  a  bull  declaring  that  the  two  his  kingdom,  to  deliberate  oij  the 

Raymonds,  lather  and  son,  together  pope's  offer,  and  they  advised  him  to 

with  all  their  adherents,  associates,  accept  of  it    "  Strange  blindness  of 

and  allies,  had  been  and  were  de-  kings  and  their  counsellors!*'  ex* 

prived  of  all  their  possessions."  VEL-  claims,  with  good  reason,  a  modern 

LY'S  Hut.  of  France,  Vol.  IV.  p.  33.  historian ;  « they  did  not  perceive, 

Of  a  similar  nature  to  the  preceding  that,  by  thus  accepting  kingdoms 

is  the  following  remarkable  fact: —  from  the  hands  of  the  pope,  they 

Pope  Martin  IV.  excommunicated  strengthened  and  established  his  pre- 

Peter,  King  of  Arragon,  declared  that  tensions  to  the  right  of  deposing  them- 

he  had  forfeited  his  kingdom,  all  his  selves."  VELLYTS  Hist,  of  France. 

lands,  and  even  the  xegal  dignity,  Vol.VJ,  p.  190. 
and  pronounced  his  subjects  absolved       J  In  cap.  Novit.  de  Jvdiciis. 
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BOOK  i.  1329,  the  prelates  of  France  had  the  assurance  to  tell  King 
CHAP-  xn-  Philip  de  Valois,  that,  to  prevent  causes  of  any  kind  from 
being  brought  before  the  ecclesiastical  courts,  was  depriving 
the  church  of  allits  rights,  omnia  ecclesiarumjura  tollere.* 
And  accordingly,  it  was  their  aim  to  have  to  themselves  the 
decision  of  all  disputes.  They  boldly  opposed  the  civil  au- 
thority, and  made  themselves  feared  by  proceeding  in  the 
way  of  excommunication.  It  even  happened  sometimes, 
that,  as  dioceses  were  not  always  confined  to  the  extent  of 
[  76  ]  the  political  territory,  a  bishop  would  summon  foreigners 
before  his  tribunal,  for  causes  purely  civil,  and  take  upon 
him  to  decide  them,  in  manifest  violation  of  the  rights  of  na- 
tions. To  such  a  height  had  the  disorder  arisen  three  or 
four  centuries  ago,  that  our  wise  ancestors  thought  them- 
selves obliged  to  take  serious  measures  to  put  a  stop  to  it, 
and  stipulated,  in  their  treaties,  that  none  of  the  confeder- 
ates should  be  summoned  before  spiritual  courts,  for  money 
debts,  since  every  one  ought  to  be  contented  with  the  ordi- 
nary modes  of  justice  that  were  observed  in  the  country.^ 
We  find  in  history,  that  the  Swiss  on  many  occasions  re- 
pressed the  encroachments  of  the  bishops  and  their  judges. 

Over  every  affair  of  life  they  extended  their  authority, 

under  pretence  that  conscience  was   concerned.     They 

obliged  new-married  husbands  to  purchase  permission  to  lie 

with  their  wives  the  first  three  nights  after  marriage.}: 

§  156.  This  burlesque  invention  leads  us  to  remark  another  abuse, 

n.  Money  manifestly  contrary  to  the  rules  of  a  wise  policy,  and  to  the 

Rome. t0     duty  a  nation  owes  to  herself;  I  mean  the  immense  sums 

which  bulls,  dispensations,  &c.,  annually  drew  to  Rome,, 

from  all  the  countries  in  communion  with  her.    How  much 

might  be  said  on  the  scandalous  trade  of  indulgences !  but 

it  at  last  became  ruinous  to  the  court  of  Rome,  which,  by 

endeavouring  to  gain  too  much,  suffered  irreparable  losses. 

§  157.  Finally,  that  independent  authority  intrusted  to  ecclesi- 

12.  Laws    astics,  who  were  often  incapable  of  understanding  the  true 

contrary0*)3  maxims  of  government,  or  too  careless  to  take  the  trouble  of 

the  welfare  studying  them,  and  whose  minds  were  wholly  occupied  by 

of  states.      a  visionary  fanaticism,  by  empty  speculations,  and  notions  of 

a  chimerical  and  overstrained  purity, — that  authority,  1  say, 

produced,  under  the  pretence  of  sanctity,  laws  and  customs 

that  were  pernicious  to  the  state.    Some  of  these  we  have 

noticed;  but  a  very  remarkable  instance  is  mentioned  by 

*  See  Leibnitii  Codex,  Juris  Gent,  in  an  arret  of  March  19, 1409.  Spi~ 

Diplomat.  Dipl.  LXVIL  §  9.  rlt  of  Laws.  These  (says  Montes. 

j  Ibid.  Alliance  of  Zurich  with  quieu)  were  the  very  best  nights  they 

the  cantons  of  UrjjSchweitz,  and  Un-  could  pitch  upon;  they  would  have 

derwaid,  dated  May  1, 1351,  §  7.  made  no  great  profit  of  any  other. 

J  See  A  Regulation  of  Parliament  . 
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Grotius.  "  In  the  antient  Greek  church/'  says  he,  ff  was  BOOK  i. 
long  observed  a  canon,  by  which  those  who  had  killed  an  OHAP*  *"* 
enemy  in  any  war  whatsoever  were  excommunicated  for 
three  years:9'41  a  fine  reward  decreed  for  the  heroes  who 
defended  their  country,  instead  of  the  crowns  and  triumphs 
with  which  pagan  Rome  had  been  accustomed  to  honour 
them!  Pagan  Rome  became  mistress  of  the  world;  she 
adorned  her  bravest  warriors  with  crowns.  The  empire, 
having  embraced  Christianity,  soon  became  a  prey  to  bar- 
barians; her  subjects,  by  defending  her,  incurred  the  pe- 
nalty of  a  degrading  excommunication.  By  devoting  them- 
selves to  an  idle  life,  they  thought  themselves  pursuing  the 
path  to  heaven,  and  actually  found  themselves  in  the  high 
road  to  riches  and  greatness. 


CHAP.  XIII.  [    77    ] 

OF  JUSTICE  AND  POLITY.  CHAP. 


NEXT  to  the  care  of  religion,  one  of  the  principal  duties  §i58.Ana- 
of  a  nation  relates  to  justice.    They  ought  to  employ  their  JjJ^gf* 
utmost  attention  in  causing  it  to  prevail  in  the  state,  and  to  j^^ 
take  proper  measures  for  having  it  dispensed  to  every  one  reign. 
in  the  most  certain,  the  most  speedy,  and  the  least  burthen- 
some  manner.    This  obligation  flows  from  the  object  pro* 
posed  by  uniting  in  civil  society,  and  from  the  social  com- 
pact itself.    We  have  seen  (§15),  that  men  have  bound 
themselves  by  the  engagements  of  society,  and  consented  to 
divest  themselves,  in  its  favour,  of  a  part  of  their  natural  li- 
berty, only  with  a  view  of  peaceably  enjoying  what  belongs 
to  them,  and  obtaining  justice  with  certainty.    The  nation 
would  therefore  neglect  her  duty  to  herself,  and  deceive  the 
individuals,  if  she  did  not  seriously  endeavour  to  make  the 
strictest  justice  prevail.    This  attention  she  owes  to  her 
own  happiness,  repose,  and  prosperity.    Confusion,  disor- 
ders and  despondency  will  soon  arise  in  a  state,  when  die 
citizens  are  not  sure  of  easily  and  speedily  obtaining  justice 
in  all  their  disputes;  without  this,  the  civil  virtues  will  be- 
come extinguished,  and  the  society  weakened. 

There  are  two  methods  of  making  justice  flourish—  good  §  159.  TO 
laws,  and  the  attention  of  the  superiors  to  see  them  executed  JJJJkJ^ 


*  De  Jure  Belli  et  Paris,  Lib.  IL    Amphibch.  X.  13.    Zonarcat  in  Ni- 
Cap.  XXIV,    He  quotes  BorfT  ad   eepL  Ptic.  Vol.  III. 
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BOOK  i.  In  treating  of  the  constitution  of  a  state  (Chap.  IH.),  ^ we 
— *»*  have  ahJay  shewn  that  a  nation  ought  to  estabhsh  just 
and  wise  laws,  and  have  also  pointed  out  the  reasons  way 
we  cannot  here  enter  into  the  particulars  of  those  tow. ,U 
men  were  always  equaBy  just,  equitable,  and  e^htened, 
the  kws  of  nature  would  doubtless  be  sufficient  for  society. 
But  ignorance,  the  illusions  of  self-love,  and  the  notence  ot 
the  pLsions,  too  often  render  these  sacred  laws  me^ctaaL 
And  we  see,  in  consequence,  that  aU  well-governed  nations 
have  perceived  the  necessity  of  enacting  positive  laws. 
There  is  a  necessity  for  general  and  formal  regulations,  that 
each  may  clearly  know  his  own  rights,  without  being  misted 
by  self-deception.  Sometimes  even  it  is  necessary  to  de- 
viate from  natural  equity,  in  order  to  prevent  abuses  and 
frauds,  and  to  accommodate  ourselves  to  circumstances; 
and,  since  the  sensation  of  duty  has  frequently  so  little  in- 
fluence on  the  heart  of  man,  a  penal  sanction  becomes  ne- 
cessary, to  give  the  kws  their  fuQ  efficacy.  Thus  is  the 
law  of  nature  converted  into  civil  law.*  It  would  be  dan- 
gerous to  commit  the  interests  of  the  citizens  to  the  mere 
discretion  of  those  who  are  to  dispense  justice.  The  legis- 
lator should  assist  the  understanding  of  the  judges,  force 
their  prejudices  and  inclinations,  and  subdue  their  will,  by 
ked,  and  certain  rules.  These,  again,  are  the  civil 


[    78   ]  laws. 

§  160.  TO       The  best  laws  are  useless,  if  they  be  not  observed.  The 

enforce       nation  ought  then  to  take  pains  to  support  them,  and  to 

lhcm'        cause  them  to  be  respected  and  punctually  executed:  with 

this  view  she  cannot  adopt  measures  too  just,  too  extensive, 

or  too  effectual;  for  hence,  in  a  great  degree,  depend  her 

happiness,  glory,  and  tranquillity. 

§  16L  We  have  already  observed  (§  41)  that  the  sovereign,  who 

Functions    represents  a  nation  and  is  invested  with  its  authority,  is  also 
rf  dthtmieS   charged  with  its  duties.    An  attention  to  make  justice  flou- 
pnnce  in     rish  in  the  state  must  then  be  one  of  the  principal  functions 
this  respect  of  the  prince;  and  nothing  can  be  more  worthy  of  the  so- 
vereign majesty.    The  emperor  Justinian  thus  begins  his 
book  of  the  Institutes:  Imperatoriam  majestatem  non  soltim 
armis  decoratam,  sed  etiam  legibus  oportet  esse  armatam, 
ut  utrumque  ternpus,  et  beltorum  etpacis,  recte  possit  guber- 
nari.    The  degree  of  power  intrusted  by  the  nation  to  the 
head  of  the  state,  is  then  the  rule  of  his  duties  and  his 
functions  in  the  administration  of  justice.    As  the  nation 
may  either  reserve  the  legislative  power  to  itself,  or  intrust 
it  to  a  select  body, — it  has  also  a  right,  if  it  thinks  proper, 
to  establish  a  supreme  tribunal  to  judge  of  all  disputes,  in* 

*  See  a  dissertation  on  this  subject,  in  (be  loinr  PMksophigue,  p.  71. 
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dependency  of  the  prince.    But  the  conductor  of  the  state    BOOK  i. 
must  naturally  have  a  considerable  share  in  legislation,  and  CHAP,  mi. 
it  may  even  be  entirely  intrusted  to  him.    In  this  last  case, 
it  is  he  who  must  establish  salutary  laws,  dictated  by  wisdom 
and  equity:  but,  in  all  cases,  he  should  be  the  guardian  of 
the  law;  he  should  watch  over  those  who  are  invested  with 
authority,  and  confine  each  individual  within  the  bounds  of 
duty. 

The  executive  power  naturally  belongs  to  the  sovereign, }  m.  How 
— to  every  conductor  of  a  people:  he  is  supposed  to  be  in-  Jf  te  to 
vested  with  it,  in  its  fullest  extent,  when  the  fundamental 
laws  do  not  restrict  it.  When  the  laws  are  established,  it 
is  the  prince's  province  to  have  them  put  in  execution.  To 
support  them  with  vigour,  and  to  make  a  just  application  of 
them  to  all  cases  that  present  themselves,  is  what  we  call 
rendering  justice.  And  this  is  the  duty  of  the  sovereign, 
who  is  naturally  the  judge  of  his  people.  We  have  seen 
the  chiefs  of  some  small  states  perform  these  functions  them- 
selves: but  this  custom  becomes  inconvenient,  and  even  im- 
possible, in  a  great  kingdom. 

The  best  and  safest  method  of  distributing  justice  is  by  §  ies.  He 
establishing  judges,  distinguished  by  their  integrity  and  ought  to 
knowledge,  to  take  cognizance  of  all  the  disputes  that  may  JS^JI^" 
arise  between  the  citizens.    It  is  impossible  for  the  prince  and  upright 
to  take  upon  himself  this  painful  task:  he  cannot  spare  judges, 
sufficient  time  either  for  the  thorough  investigation  of  all 
causes,  or  even  for  the  acquisition  of  the  knowledge  neces- 
sary to  decide  them.    As  the  sovereign  cannot  personally  • 
discharge  all  the  functions  of  government,  he  should,  with  a 
just  discernment,  reserve  to  himself  such  as  he  can  success- 
fully perform,  and  are  of  most  importance, — intrusting  the 
others  to  officers  and  magistrates  who  shall  execute  them 
under  his  authority.    There  is  no  inconvenience  in  trusting 
the  decision  of  a  law-suit  to  a  body  of  prudent,  honest,  and  [    79    ] 
enlightened  men: — on  the  contrary  it  is  the  best  mode  the 
prince  can  possibly  adopt;  and  be  fully  acquits  himself  of 
the  duty  he  owes  to  his  people  in  this  particular,  when  he 
gives  them  judges  adorned  with  all  the  qualities  suitable  to 
ministers  of  justice:  he  has  then  nothing  more  to  do  but  to 
watch  over  their  conduct,  in  order  that  they  may  not  neg- 
lect their  duty. 

Ttie  establishment  of  courts  of  justice  is  particularly  §  164.  The 
necessary  for  the  decision  of  all  fiscal  causes,— that  is  ««nM7 
to  say,  all  the  disputes  that  may  arise  between  the  sub-  SJ™id  de- 
jects on  the  one  hand,  and,  on  the  other,  the  persons  termine 
who  exert  the  profitable  prerogatives  of  the  prince. 
would  be  very  unbecoming,  and  highly  improper  for 
prince,  to  take  upon  him  to  give  judgment  in  Ms  own  cause: 
— he  cannot  be  too  much  on  his  guard  against  the  illusions 
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BOOK  i.  of  interest  and  self-love;  and  even  though  he  were  capable 
cgAp.xm.  Of  resisting  their  influence,  still  he  ought  not  to  expose  his 
character  to  the  rash  judgments  of  the  multitude.  ^ These 
important  reasons  ought  even  to  prevent  his  submitting  the 
decision  of  causes  in  which  he  is  concerned,  to  the  ministers 
and  counsellors  particularly  attached  to  his  person.  In  all 
well-regulated  states,  in  countries  that  axe  really  states,  and 
not  the  dominions  of  a  despot,  the  ordinary  tribunals  decide 
all  causes  in  which  the  sovereign  is  a  party,  with  as  much 
freedom  as  those  between  private  persons. 

§  165.  The  end  of  all  trials  at  law  is  justly  to  determine  the  dis- 

ThereoughtpUtes  that  arise  between  the  citizens.  If,  therefore,  suits 
Wished^"  are  prosecuted  before  an  inferior  judge,  who  examines  all 
prerae  the  circumstances  and  proofs  relating  to  them,  it  is  very 
courts  of  proper,  that,  for  the  greater  safety,  the  party  condemned 
whereto  should  be  allowed  to  appeal  to  a  superior  tribunal,  where 
causes  the  sentence  of  the  former  judge  may  be  examined,  and 
rtoti*  Je  reversed,  if  it  appear  to  be  ill-founded.  But  it  is  necessary 
that  this  supreme  tribunal  should  have  the  authority  of  pro- 
nouncing a  definitive  sentence  without  appeal:  otherwise 
the  whole  proceeding  will  be  vain,  and  the  dispute  can 
never  be  determined. 

The  custom  of  having  recourse  to  the  prince  himself,  by 
laying  a  complaint  at  the  foot  of  the  throne,  when  the  cause 
has  been  finally  determined  by  a  supreme  court,  appears  to 
be  subject  to  very  great  inconveniences.  It  is  more  easy  to 
deceive  the  prince  by  specious  reasons,  than  a  number  of 
magistrates  well  skilled  in  the  knowledge  of  the  laws;  and 
experience  too  plainly  shews  what  powerful  resources  are 
derived  from  favour  and  intrigue  in  the  courts  of  kings.  If 
this  practice  be  authorized  by  the  laws  of  the  state,  the 
prince  ought  always  to  fear  that  these  complaints  are  only 
formed  with  a  view  of  protracting  a  suit,  and  procrastinating 
a  just  condemnation.  A  just  and  wise  sovereign  will  not 
admit  them  without  great  caution ;  and  if  he  reverses  the 
sentence  that  is  complained  of,  he  ought  not  to  try  the  cause 
himself,  but  submit  it  to  the  examination  of  another  tri- 
bunal, as  is  the  practice  in  France.  The  ruinous  length  of 
[  80  ]  these  proceedings  authorises  us  to  say  that  it  is  more  con- 
venient and  advantageous  to  the  state,  to  establish  a  sovereign 
tribunal,  whose  definitive  decrees  should  not  be  subject  to  a 
reversal  even  by  the  prince  himself.  It  is  sufficient  for  the 
security  of  justice  that  the  sovereign  keep  a  watchful  eye 
over  the  judges  and  magistrates,  in  the  same  manner  as  he 
is  bound  to  watch  all  the  other  officers  in  the  state, — and 
that  he  have  power  to  call  to  an  account  and  to  punish  such 
as  are  guilty  of  prevarication. 

§166.  The      When  once  this  sovereign  tribunal  is  established,  the 
prince  cannot  meddle  with  its  decrees;  and,  in  general,  he 
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is  absolutely  obliged  to  preserve  and  maintain  the  forms  of   BOOK  i. 
justice.    Every  attempt  to  violate  them  is  an  assumption  of  CHAP,  xm. 
arbitrary  power,  to  which  it  cannot  be  presumed  that  any  preserve  the 
nation  could  ever  have  intended  to  subject  itself.  fon?s  of 

When  those  forms  are  defective,  it  is  the  business  of  theiU8tlce' 
legislator  to  reform  them.  This  being  done  or  procured  in 
a  manner  agreeable  to  the  fundamental  laws,  will  be  one  of 
the  most  salutary  benefits  the  sovereign  can  bestow  upon  his 
people.  To  preserve  the  citizens  from  the  danger  of  ruin- 
ing themselves  in  defending  their  rights,— to  repress  and 
destroy  that  monster,  chicanery, — will  be  an  action  more 
glorious  in  the  eyes  of  the  wise  man,  than  all  the  exploits  of 
a  conqueror. 

Justice  is  administered  in  the  name  of  the  sovereign;  the  §  167.  The 
prince  relies  on  the  judgments  of  the  courts,  and,  with  good  P«nce 
reason,  looks  upon  their  decisions  as  sound  law  and  justice.  ^^^6 
His  part  in  this  branch  of  the  government  is  then  to  main-  authority  of 
tain  the  authority  of  the  judges,  and  to  cause  their  sen- the  judges. 
tences  to  be  executed;  without  which,  they  would  be  vain 
and  delusive;  for  justice  would  not  be  rendered  to  the 
citizens. 

There  is  another  kind  of  justice  named  attributive  or  dis-  §  xes.  of 
tributive,  which  in  general  consists  in  treating  every  one  ac-  distributive 
cording  to  his  deserts.    This  virtue  ought  to  regulate  the  lustice; 
distribution  of  public  employments,  honours,  and  rewards ^M^ 
in  a  state.    It  is,  in  the  first  place,  a  duty  the  nation  owes  employ- 
to  herself,  to  encourage  good  citizens,  to  excite  every  one  to  »ents  and 
virtue  by  honours  and  rewards,  and  to  intrust  with  employ- rewarda- 
ments  such  persons  only  as  are  capable  of  properly  dis- 
charging them.    In  the  next  place,  it  is  a  duty  the  nation 
owes  to  individuals,  to  shew  herself  duly  attentive  to  reward 
and  honour  merit.    Although  a  sovereign  has  the  power  of 
distributing  his  favours  and  employments  to  whomsoever  he 
pleases,  and  nobody  has  a  perfect  right  to  any  post  or  dig- 
nity,— -yet  a  man  who  by  intense  application  has  qualified 
himself  to  become  useful  to  his  country,  and  he  who  has 
rendered  some  signal  service  to  the  state,  may  justly  com- 
plain if  the  prince  overlooks  them,  in  order  to  advance  use* 
less  men  without  merit.    This  is  treating  them  with  an  in* 
gratitude  that  is  wholly  unjustifiable,  and  adapted  only  to 
extinguish  emulation.    There  is  hardly  any  fault  that  in  a 
course  of  time  can  become  more  prejudicial  to  a  state:  it 
introduces  into  it  a  general  relaxation;  and  its  public  affairs, 
being  managed  by  incompetent  hands,  cannot  fail  to  be 
attended  with  ill-success.    A  powerful  state  may  support  [    81    ] 
itself  for  some  time  by  its  own  weight,*  but  at  length  it  falls 
into  decay;  and  this  is  perhaps  one  of  the  principal  causes 
6f  those  revolutions  observable  in  great  empires.    The  so- 
vereign is  attentive  to  the*  choice  of  those  he  employs,  while 
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BOOK  i.    he  feels  himself  obliged  to  watch  over  his^own  safety,  and 

CHAP,  xm.  to  be  on  his  guard:  but  when  once  he  thinks  himself  ele- 

vated  to  such  a  pitch  of  greatness  and  power  as  leaves  him 

nothing  to  fear,  he  follows  his  own  caprice,  and  all  public 

offices  are  distributed  by  favour. 

§169.  Pun-  The  punishment  of  transgressors  commonly  belongs  to 
isfcment  of  distributive  justice,  of  which  it  is  really  a  branch;  since  good 
2w.Sgre8"  or<Jer  requires  that  malefactors  should  be  made  to  suffer  the 
punishments  they  have  deserved.  But,  if  we  would  clearly 
establish  this  on  its  true  foundations,  we  must  recur  to  first 
Foundation  principles.  The  right  of  punishing,  which  in  a  state  of  na- 
of  the  right  ture  belongs  to  each  individual,  is  founded  on  the  right  of 
?ngLUniah"  Personal  safety.  Every  man  has  a  right  to  preserve  himself 
from  injury,  and  by  force  to  provide  for  his  own  security 
against  those  who  unjustly  attack  him.  For  this  purpose 
he  may,  when  injured,  inflict  a  punishment  on  the  aggres- 
sor, as  well  with  the  view  of  putting  it  out  of  his  power  to 
injure  him  for  the  future,  or  of  reforming  him,  as  of  re- 
straining, by  his  example,  all  those  who  might  be  tempted 
to  imitate  him.  Now,  when  men  unite  in  society, — as  the 
'society  is  thenceforward  charged  with  the  duty  of  providing 
for  the  safety  of  its  members,  the  individuals  all  resign  to  it 
their  private  right  of  punishing.  To  the  whole  body,  there- 
fore, it  belongs  to  avenge  private  injuries,  while  it  protects 
the  citizens  at  large.  And  as  it  is  a  moral  person,  capable 
also  of  being  injured,  it  has  a  right  to  provide  for  its  own 
safety,  by  punishing  those  who  trespass  against  it;— that  is 
to  say,  it  has  a  right  to  punish  public  delinquents.  Hence 
arises  the  right  of  the  sword,  which  belongs  to  a  nation,  or 
to  its  conductor.  When  the  society  use  it  against  another 
nation,  they  make  war;  when  they  exert  it  in  punishing  an 
individual,  they  exercise  vindictive  justice.  Two  things  are 
to  be  considered  in  this  part  of  government,— ihe  laws,  and 
their  execution* 

§  170.  Cri-  It  would  be  dangerous  to  leave  the  punishment  of  trans- 
imnaiiaws.  gyessors  entirely  to  the,  discretion  of  those  who  are  invested 
with  authority.  The  passions  might  interfere  in  a  business 
which  ought  to  be  regulated  only  by  justice  and  wisdom.  The 
punishment  pre-ordained  for  an  evil  action,  lays  a  more  ef- 
fectual restraint  on  the  wicked,  than  a  vague  fear,  in  which 
they  may  deceive  themselves.  In  short,  the  people,  who 
are  commonly  moved  at  the  sight  of  a  suffering  wretch,  are 
better  convinced  of  the  justice  of  his  punishment,  when  it  is 
inflicted  by  the  laws  themselves.  Every  well-governed  state 
ought  then  to  have  its  laws  for  the  punishment  of  criminals. 
It  belongs  to  the  legislative  power,  whatever  that  be,  to  es- 
tablish them  with  justice  and  wisdom.  But  this  is  not  a 
proper  pkce  for  giving  a  general  theory  of  them:  we  shall 
therefore  only  say  that  each  nation  ought,  in  this  as  in  every 
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other  instance,  to  chuse  such  laws  as  may  best  suit  her  pe- 
culiar circumstances.  1 

We  shall  only  make  one  observation,  which  is  connected  § 
with  the  subject  in  hand,  and  relates  to  the  degree  of  pun- « 
ishment.  From  the  foundation  even  of  the  right  of  punish- 
ing,  and  from  the  lawful  end  of  inflicting  penalties,  arises 
the  necessity  of  keeping  them  within  just  bounds.  Since 
they  are  designed  to  procure  the  safety  of  the  state  and  of 
the  citizens,  they  ought  never  to  be  extended  beyond  what 
that  safety  requires.  To  say  that  any  punishment  is  just 
since  the  transgressor  knew  before-hand  the  penalty  he  was 
about  to  incur,  is  using  a  barbarous  language,  repugnant  to 
humanity,  and  to  the  law  of  nature,  which  forbids  our  doing 
any  ill  to  others,  unless  they  lay  us  under  the  necessity  of 
inflicting  it  in  our  own  defence  and  for  our  own  security. 
Whenever  then  a  particular  crime  is  not  much  to  be  feared 
in  society,  as,  when  the  opportunities  of  committing  it  are 
very  rare,  or  when  the  subjects  are  not  inclined  to  it,  too  ri- 
gorous punishments  ought  not  to  be  used  to  suppress  it. 
Attention  ought  also  to  be  paid  to  the  nature  of  the  crime; 
and  the  punishment  should  be  proportioned  to  the  degree 
of  injury  done  to  the  public  tranquillity  and  the  safety  of 
society,  and  the  wickedness  it  supposes  in  the  criminal. 

These  maxims  are  not  only  dictated  by  justice  and  equity, 
but  also  as  forcibly  recommended  by  prudence  and  the  art 
of  government.  Experience  shews  us  that  the  imagination 
becomes  familiarised  to  objects  which  are  frequently  present- 
ed to  it.  If,  therefore,  terrible  punishment:;  are  multiplied, 
the  people  will  become  daily  less  affected  by  them,  and  at 
length  contract,  like  the  Japanese,  a  savage  and  ferocious 
character:— these  bloody  spectacles  will  then  no  longer  pro- 
duce the  effect  designed ;  for  they  will  cease  to  terrify  the 
wicked.  It  is  with  these  examples  as  with  honours: — a 
prince  who  multiplies  titles  and  distinctions  to  excess,  soon 
depreciates  them,  and  makes  an  injudicious  use  of  one  of 
the  most  powerful  and  convenient  springs  of  government. 
When  we  recollect  the  practice  of  the  ancient  Romans  with 
respect  to  criminals, — when  we  reflect  on  their  scrupulous 
attention  to  spare  the  blood  of  the  citizens, — we  cannot  fail 
to  be  struck  at  seeing  with  how  little  ceremony  it  is  nowa- 
days shed  in  the  generality  of  states.  Was  then  the  Ro- 
man republic  but  ill  governed?  Does  better  order  and  great- 
er security  reign  among  us? — It  is  not  so  much  the  cruelty 
of  the  punishments,  as  a  strict  punctuality  in  enforcing  the 
penal  code,  that  keeps  mankind  within  the  bounds  of  duty: 
and  if  simple  robbery  is  punished  with  death,  what  further 
punishment  is  reserved  to  check  the  hand  of  the  murderer? 

The  execution  of  the  laws  belays  to  the  conductor  of  the  §  1 
state:  he  is  intrusted  with* the  ciie  of  it.  And  is  mclispensa-^ 
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BOOKI.   bly  obliged  to  discharge  it  with  wisdom.    The  prince  then 
CHAP,  xm.  is  to  see  that  the  criminal  laws  be  put  m  execution ;  but  ho 
is  not  to  attempt  in  his  own  person  to  try  the  guilty.    !*•- 
r    83    1  sides  the  reasons  we  have  already  alleged  in  treating  ot  civil 
causes,  and  which  are  of  still  greater  weight  in  regard  to 
those  of  a  criminal  nature— to  appear  in  the  character  ot  a 
judge  pronouncing  sentence  on  a  wretched  criminal,  would 
ill  become  the  majesty  of  the  sovereign,  who  ought  in  every 
thing  to  appear  as  the  father  of  his  people.    It  is  a  very 
wise  maxim  commonly  received  in  France,  that  the  prince 
ought  to  reserve  to  himself  all  matters  of  favour,  and  leave 
it  to  the  magistrates  to  execute  the  rigour  of  justice,     lint 
then  justice  ought  to  be  exercised  in  his  name,  and  under 
his  authority.   A  good  prince  will  keep  a  watchful  e>e  <wr 
the  conduct  of  the  magistrates;  he  will  oblige  thc»m  to  ob- 
serve scrupulously  the  established  forms,  and  will  hiiiwlf 
take  care  never  to  break  through  them.    Every  sovereign 
who  neglects  or  violates  the  forms  of  justice  in  the  prosecu- 
tion of  criminals,  makes  large  strides  towards  tyranny:  unit 
the  liberty  of  the  citizens  is  at  an  end  when  once  they  cease 
to  be  certain  that  they  cannot  be  condemned,  except  in  pur- 
suance of  the  laws,  according  to  the  established  forms,  ami 
by  their  ordinary  judges.    The  custom  of  committing  the 
trial  of  the  accused  party  to  commissioners  chosen  at  the 
pleasure  of  the  court,  was  the  tyrannical  invention  of  some 
ministers  who  abused  the  authority  of  their  master.    By 
this  irregular  and  odious  procedure,  a  famous  minister  al- 
ways succeeded  in  destroying  his  enemies.    A  good  prince 
will  never  give  his  consent  to  such  a  proceeding,  if  he  has 
sufficient  discernment  to  foresee  the  dreadful  abuse  his  mi- 
nisters may  make  of  it.  If  the  prince  ought  not  to  puss  sen. 
tence  himself— for  the  same  reason,  he  ought  not  to 
vate  the  sentence  passed  by  the  judges. 
§173. Right     The  very  nature  of  government  require**  that  the 
of  pardon-  tor  of  the  laws  should  have  the  power  of  dispensing  with 
ing>         them  when  this  may  be  done  without  injury  to  any  penton, 
and  in  certain  particular  cases  where  the  welfare  of  the  state 
requires  an  exception.  Hence  the  right  of  granting  panlonw 
is  one  of  the  attributes  of  sovereignty*    But,  in  lib*  vholu 
conduct,  in  his  severity  as  well  as  his  mercy,  the  sovereign 
ought  to  have  no  other  object  in  view  than  the  greater  ad- 
vantage of  society,    A  wise  prince  knows  how  to  reconcile 
justice  with  clemency— the  care  of  the  public  safety  with 
that  pity  which  is  due  to  the  unfortunate. 

{ 174.  in-      The  internal  police  consists  in  the  attention  of  the  prince 

ternai  po-  and  magistrates  to  preserve  every  thing  in  order.   Wise*  re- 

Bce>         guktions  ought  to  prescribe  whatever  will  b«st  contribute 

to  the  public  safety,  utility,  and  convenience;  and  tliase 

who  are  invested  with  authority  cannot  be  too  attentive  to 
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enforce  them.    By  a  wise  police,  the  sovereign  accustoms    BOOK  i 
the  people  to  order  and  obedience,  and  preserves  peace, CHAP- " 
tranquillity,  and  concord  among  the  citizens.    The  magis- 
trates of  Holland  are  said  to  possess  extraordinary  talents  in 
this  respect:— a  better  police  prevails  in  their  cities,  and 
even  their  establishments  in  the  Indies,  than  in  any  other 
places  in  the  known  world. 

Laws  and  the  authority  of  the  magistrates  having  been  [    84 
substituted  in  the  room  of  private  war,  the  conductors  of  a  §175.  Da 
nation  ought  not  to  suffer  individuals  to  attempt  to  do  them-  JjJjjJ8 
selves  justice,  when  they  can  have  recourse  to  the  magis-  (54^. 
trates.    Duelling — that  species  of  combat,  in  which  the 
parties  engage  on  account  of  a  private  quarrel— is  a  mani- 
fest disorder,  repugnant  to  the  ends  of  civil  society.    This 
phrenzy  was  unknown  to  the  ancient  Greeks  and  Romans, 
who  raised  to  such  a  height  the  glory  of  their  arms :  we  re- 
ceived it  from  barbarous  nations  who  knew  no  other  law 
but  the  sword.    Louis  XIV.  deserves  the  greatest  praise  for 
his  endeavours  to  abolish  this  savage  custom. 

But  why  was  not  that  prince  made  sensible  that  the  most  §  176, 
severe  punishments  were  incapable  of  curing  the  rage  for  Means  of 
duelling?  They  did  not  reach  the  source  of  the  evil;  and  .^to'tWi 
since  a  ridiculous  prejudice  had  persuaded  all  the  nobility  disorder. 
and  gentlemen  of  the  army,  that  a  man  who  wears  a  sword 
is  bound  in  honour  to  avenge,  with  his  own  hand,  the  least 
injury  he  has  received;  this  is  the  principle  on  which  it  is 
proper  to  proceed.  We  must  destroy  this  prejudice,  or  re- 
strain it  by  a  motive  of  the  same  nature.  While  a  nobleman, 
by  obeying  the  law,  shall  be  regarded  by  his  equals  as  a 
coward  and  as  a  man  dishonoured— while  an  officer  in  the 
same  case  shall  be  forced  to  quit  the  service— can  you  hin- 
der his  fighting  by  threatening  him  with  death?  On  the 
contrary,  he  will  place  a  part  of  his  brav&ry  in  doubly  ex- 
posing his  life  in  order  to  wash  away  the  affront.  And,  cer- 
tainly, while  the  prejudice  subsists,  while  a  nobleman  or  an 
officer  cannot  act  in  opposition  to  it,  without  embittering 
the  rest  of  his  life,  I  do  not  know  whether  we  can  justly  pun- 
ish him  who  is  forced  to  submit  to  its  tyranny,  or  whether 
he  be  very  guilty  with  respect  to  morality.  That  worldly 
honour,  be  it  as  false  and  chimerical  as  you  please,  is  to  him 
a  substantial  and  necessary  possession,  since  without  it  he 
can  neither  live  with  his  equals,  nor  exercise  a  profession 
that  is  often  his  only  resource.  When,  therefore,  any  inso- 
lent fellow  would  unjustly  ravish  from  him  that  chimera  so 
esteemed  and  so  necessary,  why  may  he  not  defend  it  as  he 

(54)  As  to  the  legal  view  of  the    2  Bam.  &  Aid.  462;  and  Barn's  J. 
offence  of  duelling  in  England,  see    26  Ed.  tit. "  Duelling." 
6  East  Rep.  260 ;  2  East  Rep,  581 ; 
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BOOK  T.  would  his  life  and  property  against  a  robber?  As  the  state 
r*M».  XT!*,  does  not  permit  an  individual  to  pursue  with  arms  in  his 
hand  the  usurper  of  his  property,  because  he  may  obtain 
justice  from  the  magistrate  —  so,  if  the  sovereign  will  not  al- 
low him  to  draw  his  sword  against  the  man  from  whom  ho 
has  received  an  insult,  he  ought  necessarily  to  take  such 
measures  that  the  patience  and  obedience  of  the  citizen  who 
has  been  insulted  shall  not  prove  prejudicial  to  him.  So- 
ciety cannot  deprive  man  of  his  natural  right  of  making  war 
against  an  aggressor,  without  furnishing  him  witli  some  other 
means  of  securing  himself  from  the  evil  his  enemy  would  do 
him.  On  all  those  occasions  where  the  public  authority  can- 
not lend  us  its  assistance,  we  resume  our  original  and  natu- 
ral right  of  self-defence.  Thus  a  traveller  way,  without  ho- 
sitation,  kill  the  robber  who  attacks  him  on  the  highway; 
[  80  j  because  it  would,  at  that  moment,  be  in  vain  for  him  to  im- 
plore the  protection  of  the  laws  and  of  the  magistrate. 
Thus  a  chaste  virgin  would  be  praised  for  taking  away  the 
life  of  a  brutal  ravisher  who  attempted  to  force  her  to  his 
desires. 

Till  men  have  got  rid  of  this  Gothic  idea,  that  honour 
obliges-  them,  even  in  contempt  of  the  laws,  to  avenge  their 
personal  injuries  with  their  own  hands,  the  most  effectual 
method  of  putting  a  stop  to  the  effects  of  this  prejudice 
would  perhaps  be,  to  make  a  total  distinction  between  the 
offended  and  the  aggressor—  to  pardon  the  former  without 
difficulty,  when  it  appears  that  his  honour  has  been  really 
attacked—  and  to  exercise  justice  without  mercy  on  the  par- 
ty who  has  committed  the  outrage.    And,  as  to  those  who 
draw  the  sword  for  trifles  and  punctilios,  for  little  piquos,  or 
railleries  in  which  honour  is  not  concerned,  I  would  have 
them  severely  punished.    By  this  means  a  restraint  would 
be  put  on  those  Tpeevi-sh  and  insolent  folks  who  often  re- 
duce even  the  moderate  men  to  a  necessity  of  chastising 
them.    Every  one  would  be  on  his  guard,  to  avoid  being 
considered  as  the  aggressor;  and  with  a  view  to  gain  the 
advantage  of  engaging  in  duel  (if  unavoidable)  without  in- 
curring the  penalties  of  the  law,  both  parties  would  curb 
their  passions  j  by  which  means  the  quarrel  would  fall  of  it- 
self, and  be  attended  with  no  consequences.    It  frequently 
happens  that  a  bully  is  at  bottom  a  coward;  he  gives  himself 
Haughty  airs,  and  offers  insult,  in  hopes  that  the  rigour  of 
the  law  will  oblige  people  to  put  up  with  his  insolence!  And 
what  is  the  consequence?-  A  man  of  spirit  will  run  every 
risk,  rather  than  submit  to  be  insulted:  the  aggressor  dare* 
not  recede:  and  a  combat  ensues,  which  would  not  have 
taken  place,  if  the  latter  could  have  once  imagined  that  there 
was  nothing  to  prevent  the  othci;  from  chastising  him  for 
ms  presumption-  the  offended  person  being  acquitted  bv 
the  same  law  that  romlcras  tho  nggrwmor. 
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To  this  first  law,  whose  efficacy  would,  I  doubt  not,  be  BOOK  i, 
soon  proved  by  experience,  it  would  be  proper  to  add  the  g»vp-  * 
following  regulations: — 1.  bince  it  is  an  established  custom 
that  the  nobility  and  military  men  should  appear  armed,  even 
in  time  of  peace,  care  should  be  taken  to  enforce  a  rigid  ob- 
servance of  the  laws  which  allow  tiie  privilege  of  wearing 
swords  to  these  two  orders  of  men  only.  X.  It  would  be 
proper  to  establish  a  particular  court,  to  determine,  in  a 
summary  manner,  all  affairs  of  honour  between  persons  of 
these  two  orders.  The  marshals'  court  in  France  is  in  pos- 
session of  this  power;  and  it  might  be  invested  with  it  in  a. 
more  formal  manner  and  to  a  greater  extent.  The  govern- 
ors of  provinces  and  strong  places,  with  their  general  offi- 
cers— the  colonels  and  captains  of  each  regiment — might,  in 
this  particular,  act  as  deputies  to  the  marshals.  These 
courts,  each  in  his  own  department,  should  alone  confer  the 
right  of  wearing  a  sword.  Every  nobleman  at  sixteen  or 
eighteen  years  of  age,  and  every  soldier  at  his  entrance  into 
the  regiment,  should  be  obliged  to  appear  before  the  court 
to  receive  the  sword.  3.  On  its  being  there  delivered  to  [  80 
him,  he  should  be  informed  that  it  is  intrusted  to  him  only 
for  the  defence  of  his  country;  and  care  might  be  taken  to 
inspire  him  with  true  ideas  of  honour.  4.  It  appears  to  me 
of  great  importance  to  establish,  for  different  cases,  punish- 
ments of  a  different  nature*  "Whoever  should  so  far  forget 
himself,  as,  either  by  word  or  deed,  to  insult  a  man  who 
wears  a  sword,  might  be  degraded  from  the  rank  of  nobility, 
deprived  of  the  privilege  of  carrying  arms,  and  subjected  to 
corporal  punishment — even  the  punishment  of  death,  ac- 
cording to  the  grossness  of  the  insult:  and,  as  I  before  ob- 
served, no  favour  should  be  shewn  to  the  offender  in  case  a 
duel  was  the  consequence,  while  at  the  same  time  the  other 
party  should  stand  fully  acquitted.  ThosQ  who  tight  on 
slight  occasions,  I  would  not  nave  condemned  to  death,  un- 
less in  such  cases  where  the  author  of  the  quarrel— he,  I 
mean,  who  carried  it  so  far  as  to  draw  his  s\tord,  or  to  give 
the  challenge — has  killed  his  adversary.  People  hope  to 
escape  punishment  when  it  is  too  severe;  and,  besides,  a 
capital  punishment  in  such  cases  is  not  considered  as  infa- 
mous. But  let  them  be  ignominiously  degraded  from  the 
rank  of  nobility  and  the  use  of  arms,  and  for  ever  deprived 
of  the  right  of  weaiing  a  sword,  without  the  least  hope  of 
pardon :  this  would  be  the  most  proper  method  to  restrain 
men  of  spirit,  provided  that  due  care  was  taken  to  make  a 
distinction  between  different  offenders,  according  to  the  de- 
gree of  the  offence.  As  to  persons  below  the  rank  of  nobi- 
lity, and  who  do  not  belong  to  the  anny,  their  quarrels 
should  be  left  to  the  cognizance  of  the  ordinary  courts, 
which,  in  case  of  bloodshed*  should  punish  the  offenders 
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BOOK  i.     according  to  the  common  laws  against  violence  and  murder. 
in.  jt  shouid  be  the  same  with  respect  to  any  quarrel  that  might 
arise  between  a  commoner  and  a  man  entitled  to  carry  arms : 
it  is  the  business  of  the  ordinary  magistrate  to  preserve  or- 
der and  peace  between  those  two  classes  of  men,  who  caw- 
not  have  any  points  of  honour  to  settle  the  one  with  the 
other.    To  protect  the  people  against  the  violence  of  those^ 
who  wear  the  sword,  and  to  punish  the  former  severely  if 
they  should  dare  to  insult  the  latter,  should  further  be,  as  it 
is  at  present,  the  business  of  the  magistrate. 

I  am  sanguine  enough  to  believe  that  these  regulations, 
and  this  method  of  proceeding,  if  strictly  adhered  to,  would 
extirpate  that  monster,  duelling,  which  the  most  severe  laws 
have  been  unable  to  restrain.  They  go  to  the  source  of  the 
evil  by  preventing  quarrels,  and  oppose  a  lively  sensation  of 
true  and  real  honour  to  that  false  and  punctilious  honour 
which  occasions  the  spilling  of  so  much  blood.  It  would  be 
worthy  a  great  monarch  to  make  a  trial  of  it:  its  success 
would  immortalize  his  name:  and  by  the  bare  attempt  he 
would  merit  the  love  and  gratitude  of  his  people. 


CHAP.  XIV. 

CHAP.  XIV.     THE  THIRD  OBJECT  OF  A  GOOD  GOVERNMENT, — TO  FORT1FV 
ITSELF  AGAINST  EXTERNAL  ATTACKS. 

§  177.  A        WE  have  treated  at  large  of  what  relates  to  the  felicity  of 
nationought  a  nation:  the  subject  is  equally  copious  and  complicated. 
mUiSto*  ^e*  usnow  WPpeed  to  a  tl"*d  division  of  the  duties  which  a 
external  at-  nation  owes  to  itself, — a  third  object  of  good  government, 
tacks.        One  of  the  ends  of  political  society  is  to  defend  itself  with 
its  combined  strength  against  all  external  insult  or  violence 
(§  15).    If  the  society  is  not  in  a  condition  to  repulse  an 
aggressor,  it  is  very  imperfect,— it  is  unequal  to  the  prin- 
cipal object  of  its  destination,  and  cannot  long  subsist. 
The  nation  ought  to  put  itself  in  such  a  state  as  to  be  able 
to  repel  and  humble  an  unjust  enemy:  this  is  an  important 
duty,  which  the  care  of  its  own  perfection,  and  even  of  its 
preservation,  imposes  both  on  the  state  and  its  conductor. 

It  is  its  strength  alone  that  can  enable  a  nation  to  repulse 
all  aggressors,  to  secure  its  rights,  and  render  itself  every 
where  respectable.  It  is  called  upon  by  every  possi- 
ble motive  to  neglect  no  circumstance  that  can  tend  to 
place  it  in  this  happy  situation.  The  strength  of  a  state 
consists  in  three  things,-— the  number  of  the  citizens,  their 


§  178.  Na« 
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military  virtues,  and  their  riches.    Under  this  last  article  we    800K  '• 
may  comprehend  fortresses,  artillery,  arms,  horses,  ammuni-  CHAP' xnr* 
tion,  and,  in  general,  all  that  immense  apparatus  at  present 
necessary  in  war,  since  they  can  all  be  procured  with  money. 

To  increase  the  number  of  the  citizens  as  far  as  it  is  nos-  §  179.  in- 
sible  or  convenient,  is  then  one  of  the  first  objects  that  claim  ^JjJJJJjf po" 
the  attentive  care  of  the  state  or  its  conductor:  and  this  ["  **""*' 
will  be  successfully  effected  by  complying  with  the  obliga- 
tion to  procure  the  country  a  plenty  of  the  necessaries  of 
life, — by  enabling  the  people  to  support  their  families  with 
the  fruits  of  their  labour, — by  giving  proper  directions  that 
the  poorer  classes,  and  especially  the  husbandmen,  be  not 
harrassed  and  oppressed  by  the  levying  of  taxes, — by  go- 
verning with  mildness,  and  in  a  manner  which,  instead  of 
disgusting  and  dispersing  the  present  subjects  of  the  state, 
shall  rather  attract  new  ones,— and,  finally,  by  encouraging 
marriage,  after  the  example  of  the  Romans.  That  nation, 
so  attentive  to  every  thing  capable  of  increasing  and  sup- 
porting their  power,  made  wise  laws  against  celibacy  (as  we 
have  already  observed  in  §  149),  and  granted  privileges  and 
exemptions  to  married  men,  particularly  to  those  who  had 
numerous  families:  laws  that  were  equally  wise  and  just, 
since  a  citizen  who  rears  subjects  for  the  state,  has  a  right  [  88  ] 
to  expect  more  favour  from  it  than  the  man  who  chooses  to 
live  for  himself  alone.* 

Every  thing  tending  to  depopulate  a  country  is  a  defect 
in  a  state  not  overstocked  with  inhabitants.  We  have  al- 
ready spoken  of  convents  and  the  celibacy  of  priests,  It  is 
strange  that  establishments  so  directly  repugnant  to  the 
duties  of  a  man  and  a  citizen,  as  well  as  to  the  advantage 
and  safety  of  society,  should  have  found  such  favour,  and 
that  princes,  instead  of  opposing  them,  as  it  was  their  duty 
to  do,  should  have  protected  and  enriched  them.  A  system 
of  policy,  that  dextrously  took  advantage  of  superstition  to 
extend  its  own  power,  led  princes  and  subjects  astray,  caused 

(55)  This  subject,  and  the  necessity  detur  esse  matrimonii  et  stupri  dif- 
for  endeavouring  to  discourage  the  ferentia,  (says  Tertullian) :  sed  utro- 


increase  of  population,  have,  in  recent  bique  est  cooununicatiof.     Ergo, 

years,  occasioned  the  publication  of  inquis,  et  primas  nuptios  damnas? 

numerous  works.     See  them  com-  Nee  immento,  quomam  et  ipsse  con. 

roented  upon,  1  Cbitty's  Comraer-  slant  ex  eo  quod  est  stuprum."  Ex- 

cial  Law,  1,  2,  &c.  HORT.  CASTIT.    And  thus  Jerome: 

*  It  is  impossible  to  suppress  the  "  Hanctantum  esse  differentials  inter 

emotions  of  indignation  that  arise  on  uxorem  et  scortum,  quod  tolerabihus 

reading  what  some  of  the  fathers  of  sit  uni  esse  prostitutam  quam  pluri- 

the  church  have  written  against  mar-  bus." 
riage,  and  in,  favour  of  celibacy.  «  Vi- 

t  Contamnatio.    EDIT. 
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BOOK  i.    them  to  mistake  their  real  duties,  and  blinded  sovereigns 
CHAP  xiv.  even  wjth  respect  to  their  own  interest.    Experience  ^seems 
at  length  to  have  opened  the  eyes  of  nations  and  their  con- 
ductors; the  pope  himself  (let  us  mention  it  to  the  honour 
of  Benedic  XIV,)  endeavours  gradually  to  reform  so  palpa- 
ble an  abuse;  by  his  orders,  none  in  his  dominions  are  any 
longer  permitted  to  take  the  vow  of  celibacy  before  they 
1    are  twenty-five  years  of  age.    That  wise  pontiff  gives  the 
sovereigns  of  his  communion  a  salutary  example;  he  invites 
them  to  attend  at  length  to  the  safety  of  their  states,— to 
narrow  at  least,  if  they  cannot  entirely  close  up,  the  avenues 
of  that  sink  that  drains  their  dominions.    Take  a  view  of 
Germany;  and  there,  in  countries  which  are  in  all  other  re- 
spects upon  an  equal  footing,  you  will  see  the  protestant 
.states  twice  as  populous  as  the  catholic  ones.    Compare  the 
desert  state  of  Spain  with  that  of  England  teeming  with  in- 
habitants: survey  many  fine  provinces,  even  in  France,  des- 
titute of  hands  to  till  the  soil;  and  then  tell  me,  whether  the 
many  thousands  of  both  sexes,  who  are  now  locked  up  in 
convents,  would  not  serve  God  and  their  country  infinitely 
better  by  peopling  those  fertile  plains  with  useful  cultiva- 
tors? It  is  true,  indeed,  that  the  catholic  cantons  of  Swit- 
zerland are  nevertheless  very  populous :  but  this  is  owing 
to  a  profound  peace,  and  the  nature  of  the  government, 
which  abundantly  Repair  the  losses  occasioned  by  convents. 
Liberty  is  able  to  remedy  the  greatest  evils ;  it  is  the  soul  of 
a  state,  and  was  with  great  justice  called  by  the  Romans 
alma  Libertas. 

§  I80.V&-  A  cowardly  and  undisciplined  multitude  are  incapable  of 
Jour.  repulsing  a  warlike  enemy:  the  strength  of  the  state  con- 
sists less  in  the  number  than  the  military  virtues  of  its  citi- 
zens. Valour,  that  heroic  virtue  which  makes  us  undaunt- 
[  89  ]  edly  encounter  danger  in  defence  of  our  country,  is  the 
firmest  support  of  the  state:  it  renders  it  formidable  to  its 
enemies,  and  often  even  saves  it  the  trouble  of  defending 
itself*  A  state  whose  reputation  in  this  respect  is  once  well 
established,  will  be  seldom  attacked,  if  it  does  not  provoke 
other  states  by  its  enterprises.  JFor  above  two  centuries  the 
Swiss  have  enjoyed  a  profound*peace,  while  the  din  of  arms 
resounded  all  around  them,  and  the  rest  of  Europe  was  de- 
solated by  the  ravages  of  war.  Nature  gives  the  founda- 
tion of  valour;  but  various  causes  may  animate  it,  weaken 
it,  and  even  destroy  it.  A  nation  ought  then  to  seek  after  and 
cultivate  a  virtue  so  useful;  and  a  prudent  sovereign  will  take 
all  possible  measures  to  inspire  his  subjects  with  it:— his 
wisdom  will  point  out  to  him  the  means.  It  is  this  generous 
flame  that  animates  the  French  nobility:  fired  with  a  love  of 
glory  and  of  their  country,  they  fly  to  battle,  and  cheerfully 
spill  their  blood  in  the  field  of  honour.  To  what  an  extent 
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would  they  not  carry  their  conquests,  if  that  kingdom  were    BOOK  i. 
surrounded  by  nations  less  warlike !  The  Briton,,  generous  CHAP  w 
and  intrepid,  resembles  a  lion  in  combat;  and,  in  general, 
the  nations  of  Europe  surpass  in  bravery  all  the  other  peo- 
ple upon  earth. 

But  valour  alone  is  not  always  successful  in  war:  constant  §  isi. 
success  can  only  he  obtained  by  an  assemblage  of  all  the  mi-  Other  mi- 
litary virtues.  History  shews  us  the  importance  of  ability  |^y  vir" 
in  the  commanders,  of  military  discipline,  frugality,  bodily 
strength,  dexterity,  and  being  inured  to  fatigue  and  labour. 
These  are  so  many  distinct  branches  which  a  nation  ought 
carefully  to  cultivate.  It  was  the  assemblage  of  all  these 
that  raised  so  high  the  glory  of  the  Romans,  and  rendered 
them  the  masters  of  the  world.  It  were  a  mistake  to  sup- 
pose that  valour  alone  produced  those  illustrious  exploits  of 
the  ancient  Swiss — the  victories  of  Morgarten,  Sempach, 
Laupen,  Morat,  and  many  others.  The  Swiss  not  only 
fought  with  intrepidity:  they  studied  the  art  of  war, — they 
inured  themselves  to  its  toils, — they  accustomed  themselves 
to  the  practice  of  all  its  manoeuvres,— and  their  very  love  of 
liberty  made  them  submit  to  a  discipline  which  could  alone 
secure  to  them  that  treasure,  and  save  their  country.  Their 
troops  were  no  less  celebrated  for  their  discipline  than  their 
bravery.  Mezeray,  after  having  given  an  account  of  the 
behaviour  of  the  Swiss  at  the  battle  of  Dreux,  adds  these 
remarkable  words :  <c  in  the  opinion  of  all  the  officers  of  both 
sides  who  were  present,  the  Swiss,  in  that  battle,  under 
every  trial,  against  infantry  and  cavalry,  against  French  and 
against  Germans,  gained  the  palm  for  military  discipline, 
and  acquired  the  reputation  of  being  the  best  infantry  in  the 
world*.1* 

Finally,  the  wealth  of  a  nation  constitutes  a  considerable  §  iss. 
part  of  its  power,  especially  in  modern  times,  when  war  re-  Riches- 
quires  such  immense  expenses.  It  is  not  simply  in  the  re- 
venues of  the  sovereign,  or  the  public  treasure,  that  the 
riches  of  a  nation  consist:  its  opulence  is  also  rated  from  the  [  90 
wealth  of  individuals.  We  commonly  call  a  nation  rich, 
when  it  contains  a  great  qpmber  of  citizens  in  easy  and 
affluent  circumstances.  The  wealth  of  private  persons  really 
increases  the  strength  of  the  nation;  since  they  are  capable 
of  contributing  large  sums  towards  supplying  the  necessities 
of  the  state,  and  that,  in  a  case  of  extremity,  the  sovereign 
may  even  employ  all  the  riches  of  his  subjects  in  the  defence, 
and  for  the  safety  of  the  state,  in  virtue  of  the  supreme 
command  with  which  he  is  invested,  as  we  shall  hereafter 
shew.  The  nation,  then,  ought  to  endeavour  to  acquire  those 
public  and  private  riches  that  are  of  such  use  to  it:  and 

•          .... 
*  History  ofJfatnce,  Vol.  II.  p.  888. 
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BOOK  i.  this  is  a  new  reason  for  encouraging  a  commerce  with  other 
CHAP,  xiv.  nations,  which  is  the  source  from  whence  they  flow, — and  a 
new  motive  for  the  sovereign  to  keep  a  watchful  eye  over  the 
different  branches  of  foreign  trade  carried  on  by  his  subjects, 
in  order  that  he  may  preserve  and  protect  the  profitable  bran- 
ches, and  cut  off  those  that  occasion  the  exportation  of 
gold  and  silver. 

§  183.  Pub-     It  is  requisite  that  the  state  should  possess  an  income  pro- 
lie  revenues  p0rti0nate  to  its  necessary  expenditures.  That  income  may  be 
and  taxes.    fiuppjied  by  various  means,— by  lands  reserved  for  that  pur- 
pose, by  contributions,  taxes  of  different  kinds,  &c.— but  of 
this  subject  we  shall  treat  in  another  place. 

§  184.  The     We  have  here  summed  up  the  principal  ingredients  that 
nationought  constitute  that  strength  which  a  nation  ought  to  augment 
l^leito    m&  improve.    Can  it  be  necessary  to  add  the  observation, 
power  by  ii-  that  this  desirable  object  is  not  to  be  pursued  by  any  other 
legal  means,  methods  than  such  as  are  just  and  innocent?  A  laudable  end 
is  not  sufficient  to  sanctify  the  means;  for  these  ought  to  be 
in  their  own  nature  lawful.    The  law  of  nature  cannot  con- 
tradict itself:  if  it  forbids  an  action  as  unjust  or  dishonest  in 
its  own  nature,  it  can  never  permit  it  for  any  purpose  what- 
ever.   And  therefore  in  those  cases  where  that  object,  in 
itself  so  valuable  and  so  praiseworthy,  cannot  be  attained 
without  employing  unlawful  means,  it  ought  to  be  consider- 
ed as  unattainable,  and  consequently  be  relinquished.  Thus, 
we  shall  shew,  in  treating  of  the  just  causes  of  war,  that  a 
nation  is  not  allowed  to  attack  another  with  a  view  to  ag- 
grandise itself  by  subduing  and  giving  law  to  the  latter. 
This  is  just  the  same  as  if  a  private  person  should  attempt 
to  enrich  himself  by  seizing  his  neighbour's  property. 
§185.  Pow-     The  power  of  a  nation  is  relative,  and  ought  to  be  mca- 
er  ja  but »-  Sured  by  that  of  its  neighbours,  or  of  all  the  nations  from 
c'        whom  it  has  any  thing  to  fear.    The  state  is  sufficiently 
powerful  when  it  is  capable  of  causing  itself  to  be  respected, 
and  of  repelling  whoever  would  attack  it.    It  may  be  placed 
in  this  happy  situation,  either  by  keeping  up  its  own  strength 
equal  or  even  superior  to  that  of  its  neighbours,  or  by  pre- 
venting their  rising  to  a  predominant  and  formidable  power. 
But  we  cannot  shew  here  in  wfiat  cases  and  by  what  means 
a  state  may  justly  set  bounds  to  the  power  of  another.    It  is 
[    91    ]  necessary,  first,  to  explain  the  duties  of  a  nation  towards 
others,  in  order  to  combine  them  afterwards  with  its  duties 
towards  itself.    For  the  present,  we  shall  only  observe,  that 
a  nation,  while  it  obeys  the  dictates  of  prudence  and  wise 
policy  in  this  instance,  ought  never  to  lose  sight  of  the  max- 
ims of  justice. 
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CHAR  XV. 

OP  THE  GLORY  OP  A  NATION. 

THE  glory  of  a  nation  is  intimately  connected  with  its  §  186.  Ad- 
power,  and  indeed  forms  a  considerable  part  of  it.    It  is  vantagw  of 
this  brilliant  advantage  that  procures  it  the  esteem  of  other  gory" 
nations,  and  renders  it  respectable  to  its  neighbours.    A 
nation  whose  reputation  is  well  established— especially  one 
whose  glory  is  illustrious — is  courted  by  all  sovereigns;  they 
desire  its  friendship,  and  are  afraid  of  offending  it.    Its 
friends,  and  those  who  wish  to  become  so,  favour  its  enter- 
prises; and  those  who  envy  its  prosperity  are  afraid  to  shew 
their  ill-will. 

It  is,  then,  of  great  advantage  to  a  nation  to  establish  its  §  187.  Duty 
reputation  and  glory;  hence,  this  becomes  one  of  the  most  of  thena- 
important  of  the  duties  it  owes  to  itself.    True  glory  con- tion' 
sists  in  the  favourable  opinion  of  men  of  wisdom  and  dis- 
cernment; it  is  acquired  by  the  virtues  or  good  qualities  of 
the  head  and  the  heart,  and  by  great  actions,  which  are  the  How  true 
fruits  of  those  virtues.     A  nation  may  have  a  two-fold  claim  «lo.r7 .*• ac- 
to  it;— first,  by  what  it  does  in  its  national  character,  by  the  qmrc  * 
conduct  of  those  who  have  the  administration  of  its  affairs, 
and  are  invested  with  its  authority  and  government?  and, 
secondly,  by  the  merit  of  the  individuals  of  whom  the  nation 
is  composed* 

A  prince,  a  sovereign  of  whatever  kind,  being  bound  to  §  188.  Duty 
exert  every  effort  for  the  good  of  the  nation,  is  doubtless  °f,*cee 
obliged  to  extend  its  glory  as  far  as  lies  in  his  power.  We 
have  seen  that  his  duty  is  to  labour  after  the  perfection  of 
the  state,  and  of  the  people  who  are  subject  to  him;  by  that 
means  he  will  make  them  merit  a  good  reputation  and  glory. 
He  ought  always  to  have  this  object  in  view,  in  every  thing 
he  undertakes,  and  in  the  use  he  makes  of  his  power.  Let 
him,  in  all  his  actions,  display  justice,  moderation,  and 
greatness  of  soul,  and  he  will  thus  acquire  for  himself  and 
His  people  a  name  respected*  by  the  universe,  and  not  leas 
useful  than  glorious*  The  glory  of  Henry  IV,  saved  France. 
In  the  deplorable  state  in  which  he  found  affairs,  his  virtefts 
gave  animation  to  the  loyal  part  of  his  subjects,  $ad  encou- 
raged foreign  nations  to  lend  him  their  assistance,  and  to 
enter  into  an  alliance  with  him  against  the  ambitious  Spa- 
niards. In  his  circumstances,  a  weak  prince  of  little  esti- 
mation would  have  been  abandoned  by  all  the  world;  peo- 
ple would  have  been  afraid  of  being  involved  in  his  ruin. 

Besides  the  virtues  which  constitute  the  glory  of  princes  [   92   ] 
as  well  as  of  private  persons,  there  is  *  dignity  and  decorum 
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BOOK  i.  that  particularly  belong  to  the  supreme  rank,  and  which  a 
CHAP,  xv.  goveyeign  ought  to  observe  with  the  greatest  care.  He  can- 
not neglect  them  without  degrading  himself,  and  casting  a 
stain  upon  the  state.  Every  thing  that  emanates  from  the 
throne  ought  to  bear  the  character  of  purity,  nobleness, 
and  greatness.  What  an  idea  do  we  conceive  of  a  people, 
when  we  see  their  sovereign  display,  in  his  public  acts,  a 
meanness  of  sentiment  by  which  a  private  person  would 
think  himself  disgraced!  All  the  majesty  of  the  nation  re* 
sides  in  the  person  of  the  prince;  what,  then,  must  become 
of  it,  if  he  prostitutes  it,  or  suffers  it  to  be  prostituted  by 
those  who  speak  and  act  in  his  name?  The  minister  who 
puts  into  his  master's  mouth  a  language  unworthy  of  him, 
deserves  to  be  turned  out  of  office  with  every  mark  of  igno- 
miny. 

§189.  Duty  The  reputation  of  individuals  is,  by  a  common  and  natu- 
of  thedti-  raj  mode  of  speaking  and  thinking,  made  to  reflect  on  the 
*****  whole  nation.  In  general,  we  attribute  a  virtue  or  a  vice  to 
a  people,  when  that  vice  or  that  virtue  is  frequently  observed 
among  them.  We  say  that  a  nation  is  warlike,  when  it  pro- 
duces a  great  number  of  brave  warriors;  that  it  is  learned, 
when  there  are  many  learned  men  among  the  citizens;  and 
that  it  excels  in  the  arts,  when  it  produces  many  able  art- 
ists. On  the  other  hand,  we  call  it  cowardly,  lazy,  or  stupid, 
when  men  of  those  characters  are  more  numerous  there  than 
elsewhere.  The  citizens,  being  obliged  to  labour  with  all 
their  might  to  promote  the  welfare  and  advantage  of  their 
country,  not  only  owe  to  themselves  the  care  of  deserving  a 
good  reputation,  but  they  also  owe  it  to  the  nation,  whose 
glory  is  so  liable  to  be  influenced  by  theirs.  Bacon,  New- 
ton, Descartes,  Leibnitz,  and  Bernoulli!,  have  each  done 
honour  to  his  native  country,  and  essentially  benefited  it  by 
the  glory  he  acquired.  Great  ministers,  and  great  generals 
—an  Oxenstiern,  a  Turenne,  a  Marlborough,  a  Ruyter — 
serve  their  country  in  a  double  capacity,  both  by  their  ac- 
tions and  by  their  glory.  On  the  other  hand,  the  fear  of 
reflecting  a  disgrace  on  his  country  will  furnish  the  good 
citizen  with  a  new  motive  for  abstaining  from  every  disho- 
nourable action.  And  the  prince  ought  not  to  suffer  his 
subjects  to  give  themselves  up  to  vices  capable  of  bringing 
infamy  on  the  nation,  or  even  of  simply  tarnishing  the  bright* 
ness  of  its  glory ;  he  has  a  right  to  suppress  and  to  punish 
scandalous  enormities,  which  do  a  real  injury  to  the  state. 
§  l9?'  f3?  Tlie  exainPle  of  th<*  Swiss  is  very  capable  of  shewing  how 
Swu«.  advantageous  glory  may  prove  to  a  nation  (56).  The  high 
reputation  they  have  acquired  for  their  valour,  and  which 


(56)  This  observation  properly  rtfers  to  tmlc,  f  1S4,  p.  54. 
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they  still  gloriously  support,  has  preserved  them  in  jjeace  for  BOOK  i. 
above  two  centuries,  and  rendered  ail  the  powers  of  Europe  CHAP,  xv. 
desirous  of  their  assistance.  Louis  XL,  while  dauphin,  was 
witness  of  the  prodigies  of  valour  they  performed  at  the 
battle  of  St.  Jaques,  near  Basle,  and  he  immediately  formed  [  9  J  ] 
the  design  of  closely  attaching  to  hit?  interest  so  intrepid  a 
nation.*  The  twelve  hundred  gallant  heroes,  who  on  this 
occasion  attacked  an  army  of  between  fifty  and  sixty  thou- 
sand veteran  troops*  first  defeated  the  vanguard  of  the  Ar- 
magnacs,  which  was  eighteen  thousand  strong;  afterwards, 
rashly  engaging  the  main  body  of  the  army,  they  perished 
almost  to  a  man,  without  being  able  to  complete  their  vie-* 
toryf.  But,  besides  their  terrifying  the  enemy,  and  pre- 
serving Switzerland  from  a  ruinous  invasion,  they  rendered 
her  essential  service  by  the  glory  they  acquired  for  her  arms* 
A  reputation  for  an  inviolable  fidelity  is  no  less  advantageous 
to  that  nation;  and  thoy  have  at  all  times  been  jealous  of 
preserving  it.  The  canton  of  Zug  punished  with  death  that 
unworthy  soldier  who  betrayed  the  confidence  of  the  Duke 
of  Milan  by  discovering  that  prince  to  the  French,  when, 
to  escape  them,  he  hud  disguised  himself  in  the  habit  of  the 
Swiss,  and  placed  himself  in  their  ranks  as  they  were  march- 
ing cut  of  NovaraJ. 

Since  the  glory  of  a  nation  IH  a  real  and  substantial  ad-  {  191,  At- 
vantage,  she  has  a  right  to  defend  it,  as  well  as  her  other  ticking  the 
advantages.    He  who  attacks  her  gloiy  does  her  an  injury;  £££  i. 
and  she  baa  a  right  to  exact  of  him,  even  by  force  of  arma,  inghcr «» * 
a  just  reparation.    We  cannot,  then,  condemn  those  m«a-  injury. 
*urei  wwnetimefi  taken  by  sovereigns  to  support  or  avenge 
the  dignity  of  their  crown.    They  are  equally  just  and  ne- 
cessary.   If,  when  they  do  not  proceed  from  too  lofty  pre- 
tensions, we  attribute  them  to  a  vain  pride,  we  only  betray 
the  grossest  ignorance  of  the  art  of  reigning,  and  despise 
one  of  the  firmest  supports  of  the  greatness  ami  safety  of  a 
state. 


*  Kcf  thr  Alriwijni  itf  ( Vwfaar.  of  <|yin«  for  their  country/'    JFf fetory 

t  Of  thin  smuli  army,  «elwn  «/'//«•  Hr  fat  it  Confederacy,  by  M,3e 

hundred  and  fifty-eight  were  counted  If  Vrftarife,  Vol.  1, p.  m~T aflhudi, 
dead  OB  the  field,  and   thirty-two  e>n.43& 

wounded.   Twelve  men  only  eicap-  I  Vogei'e  Hiitoteel  «od  Political 

«d,  who  we*  titnaldeftd  by  their  Treatise  of  the  AlHtne*  between 

ecmBtfrmaeft  oowcrd*  tbtt  had  pi**  France  and  the  Thirteen  Canton*, 

fenred  a  life  of  ibftme  to  the  honour  peg.  75, 76. 
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CHAP.  XVI. 

OF  THE  PROTECTION   SOUGHT  BY  A  NATION,   AND  ITS  VOLUN- 
TARY SUBMISSION  TO  A  FOREIGN  POWER. 

§  192.  Pro-  WHEN  a  nation  is  not  capable  of  preserving  herself  from 
tection.  insult  and  oppression,  she  may  procure  the  protection  of  a 
more  powerful  state.  If  she  obtains  this  by  only  engaging 
to  perform  certain  articles,  as,  to  pay  a  tribute  in  return  for 
the  safety  obtained,— to  furnish  her  protector  with  troops, 
— and  to  embark  in  all  his  wars  as  a  joint  concern, — but 
still  reserving  to  herself  the  right  of  administering  her  own 
[  94  ]  government  at  pleasure,— it  is  a  simple  treaty  of  protection, 
that  does  not  at  all  derogate  from  her  sovereignty,  and  dif- 
fers not  from  the  ordinary  treaties  of  alliance  otherwise  than 
as  it  creates  a  difference  in  the  dignity  of  the  contracting 
parties. 

§  193.  Vo-      But  this  matter  is  sometimes  carried  still  further:  and, 
luntarysub-  although  a  nation  is  under  an  obligation  to  preserve  with 
mTurtfra  **  utmost  care  ^  liberty  and  independence  it  inherits  from 
to  another,  nature,  yet,  when  it  has  not  sufficient  strength  of  itself,  and 
feels  itself  unable  to  resist  its  enemies,  it  may  lawfully  sub- 
ject itself  to  a  more  powerful  nation  on  certain  conditions 
agreed  to  by  both  parties:  and  the  compact  or  treaty  of 
submission  will  thenceforward  be  the  measure  and  rule  of 
the  rights  of  each.    For,  since  the  people  who  enter  into 
subjection  resign  a  right  which  naturally  belongs  to  them, 
and  transfer  it  to  the  other  nation,  they  are  perfectly  at  li- 
berty to  annex  what  conditions  they  please  to  this  transfer; 
and  the  other  party,  by  accepting  their  submission  on  this 
footing,  engages  to  observe  religiously  all  the  clauses  of  the 
treaty. 

§  194.  se-  This  submission  may  be  varied  to  infinity,  according  to 
verai  kinds  the  will  of  the  contracting  parties:  it  may  either  leave  the 
Son?  inferior  nation  a  part  of  the  sovereignty,  restraining  it  only 
in  certain  respects,  or  it  may  totally  abolish  it,  so  that  the 
superior  nation  shall  become  the  sovereign  of  the  other,-*- or, 
finally,  the  lesser  nation  may  be  incorporated  with  the 
greater,  in  order  thenceforward  to  form  with  it  but  one  and 
toe  same  state :  and  then  the  citizens  of  the  former  will  have 
the  same  privileges  as  those  with  whom  they  are  united. 
The  Roman  history  furnishes  examples  of  each  of  these 
three  kinds  of  submission,—  1.  The  allies  of  the  Roman  peo- 
ple, such  as  the  inhabitants  of  Latium  were  for  a  long  time, 
who,  in  several  respects,  depended  on  Rome,  but,  in  all  others, 
were  governed  according  to  their  own  laws,  and  by  their 
own  magistrates ;— &  The  countries  reduced  to  Roman  pro- 
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vinces,  as  Capua,  whose  inhabitants  submitted  absolutely  to    BOOKI. 
the  Romans*;— -3.  The  nations  to  which  Rome  granted  the  CHAP- JVI- 
freedom  of  the  city.    In  after  times  the  emperors  granted 
that  privilege  to  all  the  nations  subject  to  the  empire,  and 
thus  transformed  all  their  subjects  into  citizens. 

In  the  case  of  a  real  subjection  to  a  foreign  power,  the  §195.  Right 
citizens  who  do  not  approve  this  change  are  not  obliged  to  of^hew^ti" 
submit  to  it:— they  ought  to  be  allowed  to  sell  their  effects  the  nation1 
and  retire  elsewhere.    For,  my  having  entered  into  a  society  submits  to 
does  not  oblige  me  to  follow  its  fate,  when  it  dissolves  itself a  forei«rl 
in  order  to  submit  to  a  foreign  dominion.    I  submitted  to  power* 
the  society  as  it  then  was,  to  live  in  that  society  as  the  mem- 
ber of  a  sovereign  state,  and  not  in  another:  I  am  bound  to 
obey  it,  while  it  remains  a  political  society:  but,  when  it  di- 
vests itself  of  that  quality  in  order  to  receive  its  laws  from  [    95    ] 
another  state,  it  breaks  the  bond  of  union  between  its  mem- 
bers, and  releases  them  from  their  obligations. 

When  a  nation  has  placed  itself  under  the  protection  of  §  196. 
another  that  is  more  powerful,  or  has  even  entered  into  sub-  These  com- 
jection  to  it  with  a  view  to  receiving  its  protection, — if  the  jJab^Sj" 
latter  does  not  effectually  protect  the  other  in  case  of  need,  failure  of 
it  is  manifest,  that,  by  failing  in  its  engagements,  it  loses  all  protection. 
the  rights  it  had  acquired  by  the  convention,  and  that  the 
other,  being  disengaged  from  the  obligation  it  had  contract- 
ed, re-enters  into  the  possession  of  all  its  rights,  and  recovers 
its  independence,  or  its  liberty.    It  is  to  be  observed  that 
this  takes  place  even  in  cases  where  the  protector  does 
not  fail  in  his  engagements  through  the  want  of  good  faith, 
but  merely  through  inability.    For,  the  weaker  nation  having 
submitted  only  for  the  sake  of  obtaining  protection, — if  the 
other  proves  unable  to  fulfil  that  essential  condition,  the 
compact  is  dissolved; — the  weaker  resumes  its  rights,  and 
may,  if  it  thinks  proper,  have  recourse  to  a  more  effectual 
protectionf  ,    Thus,  the  dukes  of  Austria,  who  had  acquired 
a  right  of  protection,  and  in  some  sort  a  sovereignty  over  the 
city  of  Lucerne,  being  unwilling  or  unable  to  protect  it  ef- 
fectually, that  city  concluded  an  alliance  with  the  three  first 
cantons;  and  the  dukes  having  carried  their  complaint  to  the 
emperor,  the  inhabitants  of  Lucerne  replied,  "  that  they  had 
used  the  natural  right  common  to  all  men,  by  which  every 
one  is  permitted  to  endeavour  to  procure  his  own  safety 


*  Itaque  populum  Campanula,  ur-  has  rendered  itself  subject  to  another, 

bemque  Capuam,  agros,  aelubra  de-  and  not  of  one  that  has  incorporated 

tan,  d  ivina  humanaque  omnia,  in  ves-  itself  with  another  state,  so  as  to  con* 

tram,  patres  conscripti,  populioue  stitute.apartofit.  The  latter  stands 

Boraani  ditionem  dedimus.  LIvY,  in  the  same  predicament  with  all  the 

book  vii,  c,  31.  other  citizens.  Of  this  case  we  shall 

f  We  speak  here  of  a  nation  Chat  treat  in  the  following  chapter. 
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BOOKT.    when  he  is  abandoned  by  those  who  are  obliged  to  grant 
CHAP.  xvT*  him  assistance.*" 

§  197.  Or       The  law  is  the  same  with  respect  to  both  the  contracting 

by  theinfi-  parties:  if  the  party  protected  do  not  fulfil  their  engage- 

part7  pro?*  ments  w^  fidelity,  the  protector  is  discharged  from  his;  he 

tected.    "  may  afterwards  refuse  his  protection,  and  declare  the  treaty 

broken,  in  case  the  situation  of  his  affairs  renders  such  a 

step  advisable. 

§  198.  And      In  virtue  of  the  same  principle  which  discharges  one  of 
by  the  en-   the  contracting  parties  when  the  other  fails  in  his  engage- 
Xhepro"18111611*8*.^^®  more  powerful  nation  should  assume  a  greater 
tector.        authority  over  the  weaker  one  than  the  treaty  of  protection 
or  submission  allows,  the  latter  may  consider  the  treaty  as 
broken,  and  provide  for  its  safety  according  to  its  own  dis- 
cretion.   If  it  were  otherwise,  the  inferior  nation  would  lose 
by  a  convention  which  it  had  only  formed  with  a  view  to  its 
safety;  and  if  it  were  still  bound  by  its  engagements  when 
its  protector  abuses  them  and  openly  violates  his  own,  the 
n  treaty  would,  to  the  weaker  party,  prove  a  downright  de- 
[    9j    j  ception.    However,  as  some  people  maintain,  that,  in  this 
case,  the  inferior  nation  has  only  the  right  of  resistance  and 
of  imploring  foreign  aid,— and  particularly  as  the  weak  can- 
not take  too  many  precautions  against  the  powerful,  who  are 
skilful  in  colouring  over  their  enterprises,— the  safest  way  is 
to  insert  in  this  kind  of  treaty  a  clause  declaring  it  null  and 
void  whenever  the  superior  power  shall  arrogate  to  itself 
any  rights  not  expressly  granted  by  the  treaty. 
S l9?-  HOW     But  if  the  nation  that  is  protected,  or  that  has  placed  it- 
thenftton    self  in  subjection  °*  certain  conditions,  does  not  resist  the 
protected  is  encroachments  of  that  power  from  which  it  has  sought  sup- 
lost  byits    port— if  it  makes  no  opposition  to  them-if  it  preserves  a 
silence.       profound  silence,  when  it  might  and  ought  to  speak— its  pa- 
tent  acquiescence  becomes  in  length  of  time  a  tacit  consent 
that  legitimates  the  rights  of  the  usurper.    There  would  be 
no  stability  in  the  affairs  of  men,  and  especially  in  those  of 
nations,  if  long  possession,  accompanied  by  the  silence  of 
the  persons  concerned,  did  not  produce  a  degree  of  right 
But  it  must  be  observed,  that  silence,  in  order  to  shew 

^nlCfl°fnhSefnt '•  ?Ught  t0h  volunta^-  If  *e  inferior  nation 
proves  that  violence  and  fear  prevented  its  giving  testimo- 
nies of  its  opposition,  nothing  can  be  concluded  from  its 
silence,  which  therefore  gives  no  right  to  the  usurper 


ThSee6Unff  ^^  kn°?led/e  «*  *!»««•  on  the 
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CHAP.  XVII. 

HOW  A  NATION  MAY  SEPARATE  ITSELF  FROM  THE  STATE  OF 
WHICH  IT  IS  A  MEMBER,  OR  RENOUNCE  ITS  ALLEGIANCE  TO 
ITS  SOVEREIGN  WHEN  IT  IS  NOT  PROTECTED. 

WE  have  said  that  an  independent  nation,  which,  without  §  200.  Dif- 
becoming  a  member  of  another  state,  has  voluntarily  render-  ference  be- 
ed  itself  dependent  on,  or  subject  to  it,  in  order  to  obtain  pro-  ^ennt  ^ 
tection,  is  released  from  its  engagements  as  soon  as  that  pro-  and  those  in 
tection  fails,  even  though  the  faflure  happen  through  the  in-  the  preced- 
ability  of  the  protector.    But  we  are  not  to  conclude  that  it mg  ctoaPter- 
is  precisely  the  same  case  with  every  nation  that  cannot  ob- 
tain speedy  and  effectual  protection  from  its  natural  sove- 
reign or  the  state  of  which  it  is  a  member.    The  two  cases 
are  very  different.    In  the  former,  a  free  nation  becomes 
subject  to  another  state, — not  to  partake  of  all  the  other's 
advantages,  and  form  with  it  an  absolute  union  of  interests 
(for,  if  the  more  powerful  state  were  willing  to  confer  so  great 
a  favour,  the  weaker  one  would  be  incorporated,  not  sub- 
jected),— but  to  obtain  protection  alone  by  the  sacrifice  of 
its  liberty,  without  expecting  any  other  return.     When, 
therefore,  the  sole  and  indispensable  condition  of  its  sub- 
jection is  (from"  what  cause  soever)  not  complied  with,  it  is 
free  from  its  engagements ;  and  its  duty  towards  itself  obliges 
it  to  take  fresh  methods  to  provide  for  its  own  security.    But 
the  several  members  of  one  individual  state,  as  they  all 
equally  participate  in  the  advantages  it  procures,  are  bound 
uniformly  to  support  it:  they  have  entered  into  mutual  en-  [    97    ] 
gagements  to  continue  united  with  each  other,  and  to  have 
on  all  occasions  but  one  common  cause.    If  those  who  are 
menaced  or  attacked  might  separate  themselves  from  the 
others  in  order  to  avoid  a  present  danger,  every  state  would 
soon  be  dismembered  and  destroyed.  It  is,  then,  essentially 
necessary  for  the  safety -of  society,  and  even  for  the  welfare 
of  all  its  members,  that  each  part  should  with  all  its  might 
resist  a  common  enemy,  rather  than  separate  from  the  others; 
and  this  is  consequently  one  of  the  necessary  conditions  of 
the  political  association.    The  natural  subjects  of  a  prince 
are  bound  to  him  without  any  other  reserve  than  the  ob- 
servation of  the  fundamental  laws; — it  is  their  duty  to  re- 
main faithful  to  him,  as  it  is  his,  on  the  other  hand,  to  take 
care  to  govern  them  well:  both  parties  have  but  one  com- 
mon interest;  the  people  and  the  prince  together  constitute 
but  one  complete  whole,  one  and  the  same  society.    It  is, 

•        K 
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BOOK  i.    then,  an  essential  and  necessary  condition  of  the  political 
CHAP.  XYII.  society,  that  the  subjects  remain  united  to  their  prince  as 

far  as  in  their  power  (67). 

§  201.  Du-  When,  therefore,  a  city  or  a  province  is  threatened  or  ac- 
ty  of  the  tually  attacked,  it  must  not,  for  the  sake  of  escaping  the 
^tbecr*rof  danger,  separate  itself  from  the  state  of  which  it  is  a  mem- 
subjeetsof  a  her,  or  abandon  its  natural  prince,  even  when  the  state  or 
prince,  who  the  prince  is  unable  to  give  it  immediate  and  effectual  as- 

ATA  in  nAn»     •  j_ TA_.    j j.__     ix_    u_.l-i.±,._1    .«._. .».*._.*..»._.«»£«.     .A!*!!****   •!*•  +r\ 


sistance.  its  dutyj  its  political  engagements,  oblige  it  to 
make  the  greatest  efforts,  in  order  to  maintain  itself  in  its 
present  state.  If  it  is  overcome  by  force,  necessity,  that 
irresistible  law,  frees  it  from  its  former  engagements,  and 
gives  it  a  right  to  treat  wif h  the  conqueror,  in  order  to  ob- 
tain the  best  terms  possiWfe.  If  it  must  either  submit  to  him 
or  perish,  who  can  doubt  but  that  it  may  and  even  ought  to 
prefer  the  former  alternative?  Modern  usage  is  conform- 
able to  this  decision: — a  city  submits  to  the  enemy  when  it 
cannot  expect  safety  from  a  vigorous  resistance;  it  takes  an 
oath  of  fidelity  to  mm;  and  its  sovereign  lays  the  blame  on 
fortune  alone. 

§202.  Their  The  state  is  obliged  to  defend  and  preserve  all  its  mem- 
right  when  bers  ($  17).  an(i  the  prince  owes  the  same  assistance  to  his 
abandoned,  subjects.  If,  therefore,  the  state  or  the  prince  refuses  or 
neglects  to  succour  a  body  of  people  who  are  exposed  to 
imminent  danger,  the  latter,  being  thus  abandoned,  become 
perfectly  free  to  provide  for  their  own  safety  and  preserver 
tion  in  whatever  manner  they  find  most  convenient,  without 
paying  the  least  regard  to  those  who,  by  abandoning  them, 
have  been  the  first  to  fail  in  their  duty.  The  country  of 
Zug,  being  attacked  by  the  Swiss  in  1852,  sent  for  succour 
to  the  Duke  of  Austria,  its  sovereign;  but  that  prince,  be- 
ing engaged  in  discourse  concerning  his  hawks,  at  the  time 
when  the  deputies  appeared  before  him,  would  scarcely  con- 
descend to  hear  them.  Thus  abandoned,  the  people  of  Zug 
entered  into  the  Helvetic  confederacy.*  The  city  of  Zu- 
[  98  J  rich  had  been  in  the  same  situation  the  year  before.  Being 
attacked  by  a  band  of  rebellious  citizens  who  were  supported 
by  the  neighbouring  nobility,  and  the  house  of  Austria,  it 
made  application  to  the  head  of  the  empire:  but  Charles  IV. 
who  was  then  emperor,  declared  to  its  deputies  that  he 
could  not  defend  it; — upon  which  Zurich  secured  its  safety 
by  an  alliance  with  the  Swissf.  The  same  reason  has  au- 
thorized the  Swiss,  in  general,  to  separate  themselves  entirely 

(57)  Nemo  potest  exurepatriam.  has  acknowledged  the  severance.  See 

This  is  part  of  natural  allegiance,  1  Chittys  Commercial  Low,  129. 

which  no  individual  can  shake  off  *  See  Etterlin,  Simler,  and  De 

until  the  part  of  the  country  where  he  Watteville. 

resides  is  absolutely  conquered  by  a  J  See  the  same  historians,  and  Bul- 

oreign  power,  and  the  parent  state  linger,  Sturapf,Tschudi,and  Stettler. 
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from  the  empire,  which  never  protected  them  in  any  emer-    BOOK  i. 
gency:  they  had  not  owned  its  authority  for  a  long  time  be-  CHAP*  *yil« 
fore  their  independence  was  acknowledged  by  the  emperor 
and  the  whole  Germanic  body,  at  the  treaty  of  Westphalia. 


CHAP.  XVIIL  CHAP.EVIH. 

OF  THE  ESTABLISHMENT  OF  A  NATION  IN  A  COUNTRY. 

HITHERTO  we  have  considered  the  nation  merely  with  §  aos.  Pos- 
respect  to  itself,  without  any  regard  to  the  country  it  pos-  *e*8ion  °f a 
sesses.    Let  us  now  see  it  established  in  a  country  which  J^S^  y 
becomes  its  own  property  and  habitation.    The  earth  be- 
longs to  mankind  in  general;  destined  by  the  creator  to  be 
their  common  habitation,  and  to  supply  them  with  food,  they 
all  possess  a  natural  right  to  inhabit  it,  and  to  derive  from 
it  whatever  is  necessary  for  their  subsistence,  and  suitable 
to  their  wants.    But  when  the  human  race  became  extreme- 
ly multiplied,  the  earth  was  no  longer  capable  of  furnishing 
spontaneously,  and  without  culture,  sufficient  support  for  its 
inhabitants;  neither  could  it  have  received  proper  cultivation 
from  wandering  tribes  of  men  continuing  to  possess  it  in 
common.    It  therefore  became  necessary  that  those  tribes 
should  fix  themselves  somewhere,  and  appropriate  to  them- 
selves portions  of  land,  in  order  that  they  might,  without 
being  disturbed  in  their  labour,  or  disappointed  of  the  fruits 
of  their  industry,  apply  themselves  to  render  those  lands 
fertile,  and  thence  derive  their  subsistence.    Such  must 
have  been  the  origin  of  the  rights  si  property  and  dominion: 
and  it  was  a  sufficient  ground  to  justify  their  establishment. 
Since  their  introduction,  the  right  which  was  common  to  all 
mankind  is  individually  restricted  to  what  each  lawfully  pos- 
sesses.   The  country  which  a  nation  inhabits,  whether  that 
nation  has  emigrated  thither  in  a  body,  or  the  different 
families  of  which  it  consists  were  previously  scattered  over 
the  country,  and,  there  uniting,  formed  themselves  into  a  po- 
litical society, — that  country,  I  say,  is  the  settlement  of  the 
nation,  and  it  has  a  peculiar  and  exclusive  right  to  it.  ^ 

This  right  comprehends  two  things:  L  The  domain,  by  §  204,  Its 
virtue  of  which  the  nation  alone  may  use  the  country  for  n'sht  «*• 
the  supply  of  its  necessities,  may  dispose  of  it  as  it  thinks  Kws-n 
proper,  and  derive  from  it  every  advantage  it  is  capable  of  8ion. 
yielding. — 2.  The  empire^  or  the  right  of  sovereign  com-  [    99    ] 
mand,  by  which  the  nation  directs  and  regulates  at  its 
pleasure  every  thing  that  passes  in  the  country. 

K8 
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BOOK  i.       When  a  nation  takes  possession  of  a  country  to  which  no 

cHAp.xvm.  prior  ower  can  lay  claim,  it  is  considered  as  acquiring  the 

§  aw.  AC-  empire  or  sovereignty  of  it,  at  the  same  time  with  the  do- 

?heS!!ovo-    »«M«.    For,  since  the  nation  is  free  and  independent,  it  can 

reigmy  in   have  no  intention,  in  settling  in  a  country,  to  leave  to  others 

a  \acant     the  right  of  command,  or  any  of  those  rights  that  constitute 

conntTy*     sovereignty.    The  whole  space  over  which  a  nation  extends 

its  government,  becomes  the  seat  of  its  jurisdiction,  and  is 

called  its  territory. 

§206.  Ano-     If  a  number  of  free  families,  scattered  over  an  indepen- 
ther  manner  dent  country,  come  to  unite  for  the  purpose  of  forming  a  na- 
3Je°em  V"18  t*on  or  state*  ^ey  a^toget^er  acquire  the  sovereignty  over 
inVfree"5  ^e  ^hole  country  they  inhabit:  for,  they  were  previously  in 
country,     possession  of  the  domain — a  proportional  share  of  it  belong- 
ing to  each  individual  family:  and  since  they  are  willing  to 
form  together  a  political  society,  and  establish  a  public  au- 
thority, which  every  member  of  the  society  shall  be  bound  to 
obey,  it  is  evidently  their  intention  to  attribute  to  that  pub- 
lic authority  the  right  of  command  over  the  whole  country, 
§  207.  How     All  mankind  have  an  equal  right  to  things  that  have  not 
a  nation  ap-  yet  fallen  into  the  possession  of  any  one;  and  those  things 
SnEeir?    belong  to  the  person  who  first  takes  possession  of  them, 
desert coun-  When,  therefore,  a  nation  finds  a  country  uninhabited,  and 
try.          without  an  owner,  it  may  lawfully  take  possession  of  it:  and, 
after  it  has  sufficiently  made  known  its  will  in  this  respect, 
it  cannot  be  deprived  of  it  by  another  nation.    Thus,  navi- 
gators going  on  voyages  of  discovery,  furnished  with  a  com- 
mission from  their  sovereign,  and  meeting  with  islands  or 
other  lands  in  a  desert  state,  have  taken  possession  of  them 
in  the  name  of  their  nation:  and  this  title  has  been  usually 
respected,  provided  it  was  soon  after  followed  by  a  real  pos- 
session. 

§  208.  A  But  it  is  questioned  whether  a  nation  can,  by  the  bare 
question  on  act  of  taking  possession,  appropriate  to  itself  countries 
this  subject  which  it  does  not  really  occupy,  and  thus  engross  a  much 
greater  extent  of  territory  than  it  is  able  to  people  or  culti- 
vate. It  is  not  difficult  to  determine  that  such  a  pretension 
would  be  an  absolute  infringement  of  the  natural  rights  of 
men,  and  repugnant  to  the  views  of  nature,  which,  having 
destined  the  whole  earth  to  supply  the  wants  of  mankind  in 
general,  gives  no  nation  a  right  to  appropriate  to  itself  a 
country,  except  for  the  purpose  of  making  use  of  it,  and  not 
of  hindering  others  from  deriving  advantage  from  it.  The 
law  of  nations  will,  therefore,  not  acknowledge  the  property 
and  sovereignty  of  a  nation  over  any  uninhabited  countries, 
except  those  of  which  it  has  really  taken  actual  possession, 
in  which  it  has  formed  settlements,  or  of  which  it  makes  a<> 
tna!  use.  In  effect,  when  navigators  have  met  with  desert 
countries  m  which  those  of  other  nations  had,  in  their  tran- 
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sient  visits,  erected  some  monument  to  shew  their  having 
taken  possession  of  them,  they  have  paid  as  little  regard  to 
that  empty  ceremony,  as  to  the  regulation  of  the  popes,  who 
divided  a  great  part  of  the  world  between  the  crowns  of 
Castile  and  Portugal.* 

There  is  another  celebrated  question,  to  which  the  disco- 
very of  the  new  world  has  principally  given  rise.  It  is  asked 
whether  a  nation  may  lawfully  take  possession  of  some  part 
of  a  vast  country,  in  which  there  are  none  but  erratic  nations 
whose  scanty  population  is  incapable  of  occupying  the  whole  ? 
We  have  already  observed  (§  81),  in  establishing  the  obliga- 
tion to  cultivate  the  earth,  that  those  nations  cannot  exclu- 
sively appropriate  to  themselves  more  land  than  they  have 
occasion  for,  or  more  than  they  are  able  to  settle  and  cul- 
tivate. Their  unsettled  habitation  in  those  immense  regions 
cannot  be  accounted  a  true  and  legal  possession;  and  the 
people  of  Europe,  too  closely  pent  up  at  home,  finding  land 
of  which  the  savages  stood  in  no  particular  need,  and  of 


§209.^ 
her  *  * 


part  oft 


b 

wanderi 

tnbes- 


*  Those  decrees  being  of  a  very 
singular  nature,  and  hardly  any 
where  to  be  found  but  in  very  scarce 
books,  the  reader  will  not  be  dis- 
pleased with  seeing  here  an  extract 
of  them. 

The  bull  of  Alexander  VI.  by 
which  he  gives  to  Ferdinand  and 
Isabella,  king  and  queen  of  Castile 
and  Arragon,  the  New  World,  dis- 
covered by  Christopher  Columbus. 

"  Motu  proprio,"  (says  the  pope) 
"non  ad  vestram,  vel  alterius  pro 
vobis  super  hoc  nobis  oblate  peti- 
tiotais  instantiam,  aed  de  nostra  mera 
liberalitate,  et  ex  certa  scientia,  ac 
de  apostohcae  potestatis  plenitudme, 
omnes  insulas  et  terras  firmas,  inven- 
tas  et  inveniendas,  detectas  et  dete- 
gendas,  versus  occidentem  et  meri- 
diem," (drawing  a  line  from  one  pole 
to  the  other,  at  an  hundred  leagues  to 
the  west  of  the  Azores)  "  auctoritate 
omnipotentis  Dei  nobis  in  beato  Pe- 
tro  concessa,  ac  vicar latisjeau  Christi, 
qua  fungimur  in  terns,  cum  omnibus 
illarum  dominiis,  civitatibus,  &c  vo- 
bis, heredibusque  et  successoribus 
vestris,  Castellee  et  Legioms  regibus, 
in  perpetuum  tenore  prasentium  do- 
namus,  concedimus,  assignamus,  vos- 
que  et  hseredes  ac  successores  prsefa- 
tos,  illorum  dominos,  cum  plena  li- 
bera  et  ompi  modapotestate,  aucton- 
tate  et  jurisdiction^  facimus,  consti- 
tuimus,  et  deputaraus/'  The*  pope 


excepts  only  what  might  be  in  the 
possession  of  some  other  Christian 
prince  before  the  year  1493 — as  if 
he  had  a  greater  nght  to  give  what 
belonged  to  nobody,  and  especially 
what  was  possessed  by  the  American 
nations. — He  adds:  "Ac  quibus- 
cunque  personis  cujuscunque  digni- 
tatis,  etiara  imperialis  et  regalis,  sta- 
tus, gradus,  ordinis,  vel  conditions, 
sub  excommunicationis  latae  senten- 
ti«e  pcena,  quam  eo  ipso,  si  contra 
fecermt,  incurrant,  districtius  inbibe- 
xrius  ne  ad  iusulas  et  terras  firmas  in- 
vents et  inveniendas,  detectas  et  de- 
tegendas,  versus  occidentem  et  meri- 
diem   pro  mercibus  haben- 

dis,  vel  quavis  alia  de  causa,  accedere 
prsesumant  absque  vestra  ac  hsredum 
et  successorum  vestrorum  preedicto- 
rum  licentia  special!,  &c.  Datum 
Romae  apud  S.  Petrum  atbno  1493. 
IV.  nonas  Maji,  Pontific.  nostri  anno 
primo.v  Leibnitii  Codex  Juris  Gent. 
Diplomat.  Diplom.  203. 

See  ibid.  (Diplom.  16f),  the  bull 
by  which  pope  Nicholas  V,  gave  to 
AJphonso,  king  of  Portugal,  and  to 
the  infant  Henry,  the  sovereignty  of 
Guinea,  and  the  power  of  subduing 
the  barbarous  nations  of  those  coun- 
tries, forbidding  any  other  to  visit 
that  country,  without  the  permission 
of  Portugal.  This  act  is  dated  Rome, 
on  the  8t!i  of  January,  1454. 
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which  they  made  no  actual  and  constant  use,  were  lawfully 
entitled  to  take  possession  of  it,  and  settle  it  with  colonies. 
The  earth,  as  we  have  already  observed,  belongs  to  mankind 
in  general,  and  was  designed  to  furnish  them  with  subsist- 
ence: if  each  nation  had,  from  the  beginning,  resolved  to 
appropriate  to  itself  a  vast  country,  that  the  people  might 
live  only  by  hunting,  fishing,  and  wild  fruits,  our  globe 
would  not  be  sufficient  to  maintain  a  tenth  part  of  its  pre- 
101   ]sent  inhabitants.    We  do  not,  therefore,  ^deviate  from  the 
views  of  nature  in  confining  the  Indians  within  narrower  li- 
mits.   However,  we  cannot  help  praising  the  moderation  of 
the  English  puritans  who  first  settled  in  Sew  England;  who, 
notwithstanding  their  being  furnished  with  a  charter  from 
their  sovereign,  purchased  of  the  Indians  the  land  of  which 
they  intended  to  take  possession.*    This  kudable  example 
was  followed  by  William  Penn,  and  the  colony  of  quakers 
that  he  conducted  to  Pennsylvania. 
§  210.  Co-      When  a  nation  takes  possession  of  a  distant  country,  and 
settles  a  colony  there,  that  country,  though  separated  from 
the  principal  establishment,  or  mother-country,  naturally  be- 
comes a  part  of  the  state,  equally  with  its  ancient  possessions. 
Whenever,  therefore,  the  political  laws,  or  treaties,  make  no 
distinction  between  them,  every  thing  said  of  the  territory 
of  a  nation,  must  also  extend  to  its 


CHAP.  XIX. 

CHAP.  3UX.          OF  OUR  NATIVE  COUNTRY,  AND  SEVERAL  THINGS  THAT 

RELATE  TO  IT, 

§211.  What     THE  whole  of  the  countries  possessed  by  a  nation  and  sub- 
is  ow  conn-  ject  to  its  laws,  forms,  as  we  have  already  said,  its  territory, 
try*          and  is  the  common  country  of  all  the  individuals  of  the  na- 
tion.   We  have  been  obliged  to  anticipate  the  definition  of 
the  term,  native  country  (§  122),  because  our  subject  led  us 
to  treat  of  the  love  of  our  country— a  virtue  so  excellent  and 
so  necessary  in  a  state.    Supposing,  then,  this  definition  al- 
ready known,  it  remains  that  we  should  explain  several 
things  that  have  a  relation  to  this  subject,  and  answer  the 
questions  that  naturally  arise  from  it. 

§212.  Citi-  The  citizens  are  the  members  of  the  civil  society;  bound 
zens  and  to  this  society  by  certain  duties,  and  subject  to  its  authority, 
natwe8*  they  equally  participate  in  its  advantages.  The  natives,  or 

*  History  of  the  English  Colonfes  in  North  America. 
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natural-born  citizens,  are  those  born  in  the  country,  of  pa-  BOOK  i. 
rents  who  are  citizens.  As  the  society  cannot  exist  and  per-  CHAP-*IX- 
petuate  itself  otherwise  than  by  the  children  of  the  citizens, 
those  children  naturally  follow  the  condition  of  their  fathers, 
and  succeed  to  all  their  rights.  The  society  is  supposed  to 
desire  this,  in  consequence  of  what  it  owes  to  its  own  preser- 
vation; and  it  is  presumed,  as  matter  of  course,  that  each 
citizen,  on  entering  into  society,  reserves  to  his  children  the 
right  of  becoming  members  of  it.  The  country  of  the  fa- 
thers is  therefore  that  of  the  children;  and  these  become 
true  citizens  merely  by  their  tacit  consent.  We  shall  soon 
see  whether,  on  their  coming  to  the  years  of  discretion, 
they  may  renounce  their  right,  and  what  they  owe  to  the 
society  in  which  they  were  born.  I  say,  that,  in  order  to  be 
of  the  country,  it  is  necessary  that  a  person  be  born  .of  a 
father  who  is  a  citizen ;  for,  if  he  is  born  there  of  a  foreigner, 
it  will  be  only  the  place  of  his  birth,  and  not  his  country.  [  102  ] 

The  inhabitants,  as  distinguished  from  citizens,  are  for-  §21 3.  in- 
eigners,  who  are  permitted  to  settle  and  stay  in  the  country,  ^ta""8- 
Bound  to  the  society  by  their  residence,  they  are  subject  to 
the  laws  of  the  state  while  they  reside  in  it;  and  they  are 
obliged  to  defend  it,  because  it  grants  them  protection, 
though  they  do  not  participate  in  aU  the  rights  of  citizens. 
They  enjoy  only  the  advantages  which  the  law  or  custom 
gives  them.  The  perpetual  inhabitants  are  those  who  have 
received  the  right  of  perpetual  residence.  These  are  a  kind 
of  citizens  of  an  inferior  order,  and  are  united  to  the  society 
without  participating  in  all  its  advantages.  Their  children 
follow  the  condition  of  their  fathers;  and,  as  the  state  has 
given  to  these  the  right  of  perpetual  residence,  their  right 
passes  to  their  posterity. 

A  nation,  or  the  sovereign  who  represents  it,  may  grant  §  214.  Na- 
to  a  foreigner  the  quality  of  citizen,  by  admitting  him  into  tura.u 
the  body  of  the  political  society.    This  is  called  naturalize*- (58)' 
tion.    There  are  some  states  in  which  the  sovereign  cannot 
grant  to  a  foreigner  all  the  rights  of  citizens,— for  example, 
mat  of  holding  public  offices— and  where,  consequently,  he 
has  the  power  of  granting  only  an  imperfect  naturalization. 
It  is  here  a  regulation  of  the  fundamental  law,  which  limits 
the  power  of  the  prince.    In  other  states,  as  in  England  and 
Poland,  the  prince  cannot  naturalize  a  single  person,  with- 

(58)  See  folly  in  general,  and  of  mer's  Col.  Opin.  363.  But  a  natu- 
Naturalization  in  Great  Britain  in  ral-bom  subject  of  England,  natural- 
particular,  1  Chitty's  Commercial  ized  in  America,  was  holden  to  be 
Law,  1 23  to  131 ;  l  Bla.  Com.  369,  entitled  to  trade  as  an  American  sub- 
Bac.  Ab.  Aliens.  A  naturalization  ject  to  the  East  Indies,  8  Term  Rep. 
in  a  foreign  country,  without  license,  39, 43,  45;  and  see  Reeves,  2nd  ed. 
will  not  discharge  a  natural-born  328,  330,  and  37  Geo.  3,  c.  97-.— C. 
subject  from  his  allegiance,  2  <~"  * 
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BOOK  i.    out  the  concurrence  of  the  nation  represented  by  its  deputies. 


six.  Finally,  there  are  states,  as,  for  instance,  England,  where 
the  single  circumstance  of  being  born  in  the  country,  natu- 
ralizes the  children  of  a  foreigner. 

§215.  Chii-     It  is  asked  whether  the  children  born  of  citizens  in  a  for- 

dren  of  du-  eign  country  are  citizens?    The  laws  have  decided  this 

rCSta  b  question  in  several  countries,  and  their  regulations  must  be 

country,     followed  (59).    Bv  the  law  of  nature  alone,  children  follow 

the  condition  of  their  fathers,  and  enter  into  all  their  rights 

(§  213);  the  place  of  birth  produces  no  change  in  this  parti- 

cular, and  cannot,  of  itself,  furnish  any  reason  for  taking 

from  a  child  what  nature  has  given  him;  I  say  "  of  itself," 

for,  civil  or  political  laws  may,  for  particular  reasons,  ordain 

otherwise.    But  I  suppose  that  the  father  has  not  entirely 

quitted  his  country  in  order  to  settle  elsewhere.    If  he  has 

fixed  his  abode  in  a  foreign  country,  he  is  become  a  member 

of  another  society,  at  least  as  a  perpetual  inhabitant  ;  and 

his  children  will  be  members  of  it  also. 

§  216.  Chii-  As  to  children  born  at  sea,  if  they  are  born  in  those  parts 
area  bow  at  of  ft  that  are  possessed  by  their  nation,  they  are  born  in  the 
S&L  country  :  if  it  is  on  the  open  sea,  there  is  no  reason  to  make 
a  distinction  between  them  and  those  who  are  bom  in  the 
country;  for,  naturally,  it  is  our  extraction,  not  the  place  of 
pur  birth,  that  gives  us  rights:  and  if  the  children  are  born 
in  a  vessel  belonging  to  the  nation,  they  may  be  reputed 
born  in  its  territories;  for,  it  is  natural  to  consider  the  ves- 
sels of  a  nation  as  parts  of  its  territory,  especially  when  they 
sail  upon  a  free  sea,  since  the  state  retains  its  jurisdiction 
over  those  vessels.  And  as,  according  to  the  commonly  re- 
ceived custom,  this  jurisdiction  is  preserved  over  the  vessels, 
even  in  parts  of  the  sea  subject  to  a  foreign  dominion,  all 
the  children  born  in  the  vessels  of  a  nation  are  considered 
as  born  in  its  territory.  For  the  same  reason,  those  born  in 
a  foreign  vessel  are  reputed  born  in  a  foreign  country,  un- 
less their  birth  took  place  in  a  port  belonging  to  their  own 
nation:  for,  the  port  is  more  particularly  a  part  of  the  terri- 
tory; and  the  mother,  though  at  that  moment  on  board  a 
foreign  vessel,  is  not  on  that  account  out  of  the  country.  I 
suppose  that  she  and  her  husband  have  not  quitted  their 
[  103  ]  native  country  to  settle  elsewhere. 

•  S217^1"  ^or  t^ie  sam?  reasons  d&o,  children  born  out  of  the  coun- 
iiTthe  la£  **?»  "I  tfae  armies  «>f  state,  or  in  the  house  of  its  minister  at 
miesof  the  a  foreign  court,  are  reputed  born  in  the  country;  for,  a  citi- 
Th  W  bf  zen  w^°  is  absent  ™&  his  feroily,on  the  service  of  the  state, 
iVSte  but  stiU  deP«ndent  on  it,  and  subject  to  its  jurisdiction,  can- 
at  a  foreign  not  be  considered  as  having  quitted  its  territory. 

court. 

*     (59)  See  1  Chitty's  Commercial  feaw,  1  14,  n.  1;  1  15,  n.  1. 
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Settlement  is  a  fixed  residence  in  any  place,  with  an  in-    BOOK  z, 
tention  of  always  staying  there,   A  man  does  not,  then,  estab-  CHAP.  .TO. 
lish  bis  settlement  in  any  place,  unless  he  makes  sufficiently  §  sis.  Set- 
known  his  intention  of  fixing  there,  either  tacitly  or  by  an  dement. 
express  declaration.    However,  this  declaration  is  no  reason 
why,  if  he  afterwards  changes  his  mind,  he  may  not  trans- 
fer his  settlement  elsewhere.    In  this  sense,  a  person  who 
stops  at  a  place  upon  business,  even  though  he  stay  a  long 
time,  has  only  a  simple  habitation  there,  but  has  no  settle- 
ment.   Thus,  the  envoy  of  a  foreign  prince  has  not  his  set- 
tlement at  the  court  where  he  resides. 

The  natural,  or  original  settlement*  is  that  which  we  ac- 
quire by  birth,  in  the  place  where  our  father  has  his;  and 
we  are  considered  as  retaining  it,  till  we  have  abandoned  it, 
in  order  to  chuse  another.  The  acquired  settlement  (ad- 
scititium)  is  that  where  we  settle  by  our  own  choice. 

Vagrants  are  people  who  have  no  settlement.  Conse-§2i9.Va- 
quently,  those  born  of  vagrant  parents  have  no  country,  sranls« 
since  a  man's  country  is  the  place  where,  at  the  time  of  his 
birth,  his  parents  had  their  settlement  (§  122),  or  it  is  the 
state  of  which  his  father  was  then  a  member,  which  comes 
to  the  same  point;  for,  to  settle  for  ever  in  a  nation,  is  to 
become  a  member  of  it,  at  least  as  a  perpetual  inhabitant,  if 
not  with  all  the  privileges  of  a  citizen.  We  may,  however, 
consider  the  country  of- a  vagrant  to  be  that  of  his  child, 
while  that  vagrant  is  considered  as  not  having  absolutely  re- 
nounced his  natural  or  original  settlement* 

Many  distinctions  will  be  necessary,  in  order  to  give  a§220.whe- 
complete  solution  to  the  celebrated  question,  whether  a  man  ^J;r1£apcr* 
may  quit  his  country,  or  the  society  of  which  he  is  a  mem-  quk^ 
ber  (60). — I .  The  children  are  bound  by  natural  ties  to  the  so-  country, 
ciety  in  which  they  were  born;  they  are  under  an  obligation 
to  shew  themselves  grateful  for  the  protection  it  has  afford- 
ed to  their  fathers,  and  are  in  a  great  measure  indebted  to 
it  for  their  birth  and  education.    They  ought,  therefore,  to 
love  it,  as  we  have  already  shewn  (§  122),  to  express  a  just 
gratitude  to  it,  and  requite  its  services  as  far  as  possible,  by 
serving  it  in  turn.    We  have  observed  above  (§213),  that 
they  have  a  right  to  enter  into  the  society  of  which  their  fa-  [  104  ] 
thers  were  members.    But  every  man  is  born  free;  and  the 
son  of  a  citizen,  when  come  to  the  years  of  discretion,  may 
examine  whether  it  be  convenient  for  him  to  join  the  society 
for  which  he  was  destined  by  his  birth.    If  he  does  not  find 
it  advantageous  to  remain  in  it,  he  is  at  liberty  to  quit  it,  on 

(60)  In  Great  Britain,  (he  estab-  patriam,  i  Bla.  C.  369, 8  Chit  Com. 
lished  maxim  is  nemo  potest  eawre  Law,  129  to  132. 
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BOOK  i.  making  it  a  compensation  for  what  it  has  done  in  his  favour,* 
CHAP,  six.  an(j  preserving,  as  far  as  his  new  engagements  will^  allow 
him,  the  sentiments  of  love  and  gratitude  he  owes  it.  A 
man's  obligations  to  his  natural  country  may,  however, 
change,  lessen,  or  entirely  vanish,  according  as  he  shall  have 
quitted  it  lawfully,  and  with  good  reason,  in  order  to  choose 
another,  or  has  been  banished  from  it  deservedly  or  unjust- 
ly, in  due  form  of  law,  or  by  violence. 

2.  As  soon  as  the  son  of  a  citizen  attains  the  age  of  man- 
hood, and  acts  as  a  citizen,  he  tacitly  assumes  that  charac- 
ter; his  obligations,  like  those  of  others  who  expressly  and 
formally  enter  into  engagements  with  society,  become  stronger 
and  more  extensive :  but  the  case  is  very  different  with  re- 
spect to  him  of  whom  we  have  been  speaking.  When  a  so- 
ciety has  not  been  formed  for  a  determinate  time,  it  is  al- 
lowable to  quit  it,  when  that  separation  can  take  place  with- 
out detriment  to  the  society.  A  citizen  may  therefore  quit 
the  state  of  which  he  is  a  member,  provided  it  be  not  in 
such  a  conjuncture  when  he  cannot  abandon  it  without  do- 
ing it  a  visible  injury.  But  we  must  here  draw  a  distinction 
between  what  may  in  strict  justice  be  done,  and  what  is  ho- 
nourable and  conformable  to  every  duty— in  a  word,  be- 
tween the  internal  and  the  external  obligation.  Everyman 
has  a  right  to  quit  his  country,  in  order  to  settle  in  any  other, 
when  by  that  step  he  does  not  endanger  the  welfare  of  his 
country.  But  a  good  citizen  will  never  determine  on  such  a 
step  without  necessity,  or  without  very  strong  reasons.  It 
is  taking  a  dishonourable  advantage  of  our  liberty,  to  quit 
our  associates  upon  slight  pretences,  after  having  derived 
considerable  advantages  from  them;  and  this  is  the  case  of 
every  citizen,  with  respect  to  his  country. 

3*  As  to  those  who  have  the  cowardice  to  abandon  their 
country  in  a  time  of  danger,  and  seek  to  secure  themselves, 
instead  of  defending  it,  they  manifestly  violate  the  social 
compact,  by  which  all  the  contracting  parties  engaged  to 
defend  themselves  in  an  united  body,  and  in  concert;  they 
are  infamous  deserters,  whom  the  state  has  a  right  to  pu- 
nish severely  .f 

*  This  is  the  foundation  of  the  tax  justice.  Patkul,  it  is  true,  had  been 

paid  on  quitting  a  country,  called,  in  born  a  subject  of  the  King  of  Swe- 

Latin,  cenwi et/ugrationis.  den;  but  he  had  quitted  his  native 

f  Charles XII.  condemned  to  death  country  at  the  age  of  twelve  years, 
and  executed  General  Patkul,  a  na-  and,  having  been  promoted  in  the  ar- 
rive of  Livonia,  whom  he  had  made  my  of  Saxony,  had,  with  the  permis- 
pnsoner  in  an  engagement  with  the  sion  of  his  former  sovereign,  sold  the 
Saxons.  But  the  sentence  and  exe-  property  he  possessed  in  Livonia.  He 
cuuon  were  a  violation  of  the  laws  of  had  therefore  quitted  his  own  coun- 
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In  a  time  of  peace  and  tranquillity,  when  the  country  has    BOOK*. 
no  actual  need  of  all  her  children,  the  very  welfare  of  the  CHAP.  XTX. 
state,  and  that  of  the  citizens,  requires  that  every  individual  §  221.  HOW 
be  at  liberty  to  travel  on  business,  provided  that  he  be  al- a  Person 
ways  ready  to  return,  whenever  the  public  interest  recalls  SSeif for* 
him.    It  is  not  presumed  that  any  man  has  bound  himself  a  time. 
to  the  society  of  which  he  is  a  member,  by  an  engagement 
never  to  leave  the  country  when  the  interest  of  his  affairs 
requires  it,  and  when  he  can  absent  himself  without  injury 
to  his  country. 

The  political  laws  of  nations  vary  greatly  in  this  respect  §222.  Vari- 
In  some  nations,  it  is  at  all  times,  except  in  case  of  actual  ationof  the 
war,  allowed  to  every  citizen  to  absent  himself,  and  even  to  ^^Mg 
quit  the  country  altogether,  whenever  he  thinks  proper,  respeci(6i). 
without  alleging  any  reason  for  it.    This  liberty,  contrary  in  These  must 
its  own  nature  to  the  welfare  and  safety  of  society,  cannobeobe7ed- 
where  be  tolerated  but  in  a  country  destitute  of  resources 
and  incapable  of  supplying  the  wants  of  its  inhabitants.    In 
such  a  country  there  can  only  be  an  imperfect  society;  for, 
civil  society  ought  to  be  capable  of  enabling  all  its  members 
to  procure,  by  their  labour  and  industry,  afl  the  necessaries 
of  life:  unless  it  effects  this,  it  has  no  right  to  require  them 
to  devote  themselves  entirely  to  it.    In  some  other  states, 
every  citizen  is  left  at  liberty  to  travel  abroad  on  business, 
but  not^to  quit  his  country  altogether,  without  the  express 
permission  of  the  sovereign.    Finally,  there  are  states  where 
the  rigour  of  the  government  will  not  permit  any  one  what- 
soever to  go  out  of  the  country,  without  passports  in  form, 
which  are  even  not  granted  without  great  difficulty.    In  all 
these  cases,  it  is  necessary  to  conform  to  the  laws,  when  they 
are  made  by  a  lawful  authority*    But,  in  the  last-mentioned 
case,  the  sovereign  abuses  his  power,  and  reduces  his  sub- 
jects to  an  insupportable  slavery,  if  he  refuses  them  permis- 
sion to  travel  for  their  own  advantage,  when  he  might  grant 
it  to  them  without  inconvenience,  and  without  danger  to  the 
state.    Nay,  it  will  presently  appear,  that,  on  certain  occa- 
sions, he  cannot,  under  any  pretext,  detain  persons  who 
wish  to  quit  the  country,  with  the  intention  of  abandoning  it 
for  ever. 

There  are  cases  in  which  a  citizen  has  an  absolute  right  §223.  Case* 
to  renounce  his  country,  and  abandon  it  entirely— a  right  i?.whic|Ja* 
founded  on  reasons  derived  from  the  very  nature  of  the  so-^^hnt  ^ 
cial  compact.    L  If  the  citizen  cannot  procure  subsistence  quit  his 

L  -_.-  country* 

try,  to  chuse  another  (as  every  free  permitting  him  to  sell  his  property, 

citizen  is  at  liberty  to  do,  except,  as  had  consented  to  his  emigration, 
we  have  observed  above,  at  a  critical       (61 }  See  post,  Book  II.  Ch.  viii.  § 

moment,  when  the  circumstances  of  108,  p.  174,  and  Chitty's  General 

his  country  require  the  aid  of  all  her.  Practice,  p.  731  to  733,  as  to  writs 

sons),  and  the  King  of  Sweden,  ty  of  we  exeat  regno. 
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i.  in  his  own  country,  it  is  undoubtedly  lawful  for  him  to  seek 
CHAP.  six,  it  elsewhere.  For,  political  or  civil  society  being  entered 
into  only  with  a  view  of  facilitating  to  each  of  its  members 
the  means  of  supporting  himself,  and  of  living  in  happiness 
and  safety,  it  would  be  absurd  to  pretend  that  a  member, 
whom  it  cannot  furnish  with  such  things  as  are  most  neces- 
sary, has  not  a  right  to  leave  it. 

2.  If  the  body  of  the  society,  or  he  who  represents  it,  ab- 
solutely fail  to  discharge  their  obligations  towards  a  citizen, 
the  latter  may  withdraw  himself.  For,  if  one  of  the  con- 
tracting parties  does  not  observe  his  engagements,  the  other 
is  no  longer  bound  to  fulfil  his;  as  the  contract  is  reciprocal 
[  106  ]  between  the  society  and  its  members.  It  is  on  the  same 
principle,  also,  that  the  society  may  expel  a  member  who 
violates  its  laws. 

8.  If  the  major  part  of  the  nation,  or  the  sovereign  who  re- 
presents it,  attempt  to  enact  laws  relative  to  matters  in 
which  the  social  compact  cannot  oblige  every  citizen  to  sub- 
mission, those  who  are  averse  to  these  laws  have  a  right  to 
quit  the  society,  and  go  settle  elsewhere.  For  instance,  if 
the  sovereign,  or  the  greater  part  of  the  nation,  will  allow 
but  one  religion  in  the  state,  those  who  believe  and  profess 
another  religion  have  a  right  to  withdraw,  and  to  take  with 
them  their  families  and  effects.  For,  they  cannot  be  sup- 
posed to  have  subjected  themselves  to  the  authority  of  men, 
in  affairs  of  conscience;*  and  if  the  society  suffers  and  is 
weakened  by  their  departure,  the  blame  must  be  imputed 
to  the  intolerant  party;  for  it  is  they  who  fail  in  their  obser- 
vance of  the  social  compact — it  is  they  who  violate  it,  and 
force  the  others  to  a  separation.  We  have  elsewhere  touch- 
ed upon  some  other  instances  of  this  third  case,— that  of  a 
popular  state  wishing  to  have  a  sovereign  (§  33),  and  that  of 
an  independent  nation  taking  the  resolution  to  submit  to  a 
foreign  power  (§  195). 

§  224.  Emi-     Those  who  quit  their  country  for  any  lawful  reason,  with 
grants.       a  design  to  settle  elsewhere,  and  take  their  families  and 

property  with  them,  are  called  emigrants, 

§225.  Their  right  to  emigrate  may  arise  from  several  sources. 

*'  In.the  cas?s  we  have  pst  mentioned  (§  223),  it  is  a  natu- 
ral right,  which  is  certainly  reserved  to  each  individual  in 
the  very  compact  itself  by  which  civil  society  was  formed. 

£»  The  liberty  of  emigration  may,  in  certain  cases,  be  se- 
cured to  the  citizens  by  a  fundamental  law  of  the  state. 
The  citizens  of  Neufchatel  and  Valangin  in  Switzerland 
may  quit  the  country  and  carry  off  their  effects  at  their  own 
pleasure,  without  even  paying  any  duties. 

*  See  above,  the  chapter  on  Religion. 
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3.  It  may  be  voluntarily  granted  them  by  the  sovereign.      BOOK  i. 

4.  This  right  may  be  derived  from  some  treaty  made  CHAP*  "^ 
with  a  foreign   power,  by  which  a    sovereign  has   pro- 
mised to  leave  full  liberty  to  those  of  his  subjects,  who,  for 

a  certain  reason—on  account  of  religion,  for  instance— de- 
sire to  transplant  themselves  into  the  territories  of  that 
power.  There  are  such  treaties  between  the  German 
princes,  particularly  for  cases  in  which  religion  is  concerned* 
In  Switzerland  likewise,  a  citizen  of  Bern  who  wishes  to 
emigrate  to  Fribourg,  and  there  profess  the  religion  of  the 
place,  and,  reciprocally,  a  citizen  of  Fribourg  who,  for  a  si- 
milar reason,  is  desirous  of  removing  to  Bern,  has  a  right  to 
quit  his  native  country,  and  carry  off  with  him  all  his  pro- 
perty. 

It  appears  from  several  passages  in  history,  particularly 
the  history  of  Switzerland  and  the  neighbouring  countries, 
that  the  law  of  nations,  established  there  by  custom  some 
ages  back,  did  not  permit  a  state  to  receive  the  subjects  of 
another  state  into  the  number  of  its  citizens.  This  vicious 
custom  had  no  other  foundation  than  the  slavery  to  which  [  107  ] 
the  people  were  then  reduced.  A  prince,  a  lord,  ranked 
his  subjects  under  the  head  of  his  private  property;  he  cal- 
culated their  number  as  he  did  that  of  his  flocks;  and,  to 
the  disgrace  of  human  nature,  this  strange  abuse  is  not  yet 
everywhere  eradicated. 

If  the  sovereign  attempts  to  molest  those  who  have  a  right  §  226.  if 
to  emigrate,  he  does  them  an  injury;  and  the  injured  indi-  the  soye- 
viduals  may  lawfully  implore  the  protection  of  the  power  Sfc''^ 
who  is  willingto  receive  them.    Thus  we  have  seen  Frede- right,  he  in- 
ric  William,  King  of  Prussia,  grant  his  protection  to  theses  them. 
emigrant  protestants  of  Saltzburgh. 

The  name  of  supplicants  is  given  to  all  fugitives  who  im-  §  227.  SUP- 
plore  the  protection  of  a  sovereign  against  the  nation  or  pUcanta. 
prince  they  have  quitted.  We  cannot  solidly  establish  what 
the  law  of  nations  determines  with  respect  to  them,  until  we 
have  treated  of  the  duties  of  one  nation  towards  others. 

Finally,  exile  is  another  manner  of  leaving  our  country.  §  228.  Ex- 
An  exile  is  a  man  driven  from  the  place  of  his  settlement,  iieandba- 
or  constrained  to  quit  it,  but  without  a  mark  of  infamy.  nX8hm«nfc 
Banishment  is  a  similar  expulsion,  with  a  mark  of  infamy 
annexed.*    Both  may  be  for  a  limited  time,,  or  for  ever. 
If  an  exile,  or  banished  man,  had  his  settlement  in  his  own 

i      '  "• — • — -  -1    "  "  j          — •    — 

*  The  common  acceptation  of  these  by  some  disgrace  at  court."    Therea- 

two  terms  is  not  repugnant  to  our  ap-  son  is  plain:  such  a  condemnation 

plication  of  them.   The  French  aea-  from  the  tribunal  of  justice  entails 

demy  says, "  Bankhmwt  is  only  ap-  infcmy  on  the  emigrant;  whereas  a 

plied  tocondemnationsinduecoutteof  disgrace  at  court  does  not  usually  in- 

law.  Exile  is  only  an  absence  catfaed  volve  the  same  consequence. 
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BOOK  x.  country,  he  is  exiled  or  banished  from  his  country.  It  is 
i^Lfii.  however,  proper  to  observe  that  common  usage  applies  also 
die  terms  exile  and  banishment  to  the  expulsion  of  a  fo- 
reigner who  is  driven  from  a  country  where  he  had  no  set- 
tlement, and  to  which  he  is,  either  for  a  limited  time,  or  for 
ever,  prohibited  to  return. 

As  a  man  may  be  deprived  of  any  right  whatsoever  by 
way  of  punishment— exile,  which  deprives  him  of  the  right 
of  dwelling  in  a  certain  place,  may  be  inflicted  as  a  punish- 
ment: banishment  is  always  one;  for,  a  mark  of  infamy  can- 
not be  set  on  any  one,  but  with  a  view  of  punishing  him  for 
a  fault,  either  real  or  pretended. 

When  the  society  has  excluded  one  of  its  members  by  a 
perpetual  banishment,  he  is  only  banished  from  the  lands  of 
that  society,  and  it  cannot  hinder  him  from  living  wherever 
else  he  pleases;  for,  after  having  driven  him  out,  it  can  no 
longer  claim  any  authority  over  him.  The  contrary,  how- 
ever, may  take  place  by  particular  conventions  between  two 
or  more  states.  Thus,  every  member  of  the  Helvetic  con- 
federacy may  banish  its  own  subjects  out  of  the  territories 
of  Switzerland  in  general;  and  in  this  case  the  banished 
person  will  not  be  allowed  to  live  in  any  of  the  cantons,  or 
in  the  territories  of  their  allies. 

Exile  is  divided  into  voluntary  and  involuntary.   Itisvo- 
r       «  t  lunta*y*  wten  a  ***&  quits  his  settlement  to  escape  some 
[   108  ]  punishment,  or  to  avoid  some  calamity—and  involuntary, 
when  it  is  the  effect  of  a  superior  order. 

Sometimes  a  particular  place  is  appointed,  where  the  ex- 
iled person  is  to  remain  during  his  exile;  or  a  certain  space 
is  particularised,  which  he  is  forbid  to  enter.  These  vari- 
ous circumstances  and  modifications  depend  on  him  who  has 
the  power  of  sending  into  exile. 

ISM"  t  A  ""fe  by  beinS  exiled>  or  ba«khed,  does  not  forfeit  the 
banished     ™man  character,  nor  consequently  his  right  to  dwell  some- 
man  hm  a  ™«5  on  earth.    He  derives  this  right  from  nature,  or  ra- 
±ll±e  J ?f r  .from  jts  aiithor> who  has  destined  the  earth  for  the  ha- 
wmewhere.  bitation  of  mankind;  and  the  introduction  of  property  can- 
not have  impaired  the  right  which  every  man  has  to  the  use 
of  such  things  as  are  absolutely  necessaxy-a  right  which  he 

5  w  v        Rgf  7£      lm£t0  tHwo.rld  at  the  ™ment  of  his  birth. 
u?fo'fS£      B^t,  though  this  right  is  necessary  and  perfect  in  the 
eight        pneral  view  of  it,  we  must  not  forget  that  it  is  but  imper- 
fect with  respect  to  each  particular  country.    For,  on  the 
other  hand,  every  nation  has  a  right  to  refuse  admitting  a 
foreigner  into  her  territory,  when  he  cannot  enter  it  without 
exposmg  the  nation  to  evident  danger,  or  doing  her  a  mani- 
yL  h     **£—  Tes  *  """d* the  «"  of  her  own 

f'fFi         ?1S  ught;  and'  b  virtue  of  he*  nat^l  li- 
, it  belongs  to  the  nation 'to  judge,  whether  her  cir- 
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cumstances  will  or  will  not  justify  the  admission  of  that  fo-    B°°*  «• 

• /Tk i? o  ix»v      Tr_    r A.    ,1 _ -^.j-i-  i IL.II  _i_t_^.    CHAP.  XIX. 


He  cannot,  then,  settle  by  a  full  right, ' 
I  as  he  pleases,  in  the  place  he  has  chosen,  but  must  ask 
permission  of  the  chief  of  the  place;  and,  if  it  is  refused,  it 
is  his  duty  to  submit. 

However,  as  property  could  not  be  introduced  to  the  pre-  §  231.  Duty 
judice  of  the  right  acquired  by  every  human  creature,  of  J^JJJJf* 
not  being  absolutely  deprived  of  such  things  as  are  neces-  them, 
sary — no  nation  can,  without  good  reasons,  refuse  even  a 
perpetual  residence  to  a  man  driven  from  his  country.  But, 
if  particular  and  substantial  reasons  prevent  her  from  af- 
fording him  an  asylum,  this  man  has  no  longer  any  right  to 
demand  it— because,  in  such  a  case,  the  country  inhabited 
by  the  nation  cannot,  at  the  same  time,  serve  for  her  own 
use,  and  that  of  this  foreigner.  Now,  supposing  even  that 
things  are  still  in  common,  nobody  can  arrogate  to  himself 
the  use  of  a  thing  which  actually  serves  to  supply  the  wants 
of  another.  Thus,  a  nation,  whose  lands  are  scarcely  suffi- 
cient to  supply  the  wants  of  the  citizens,  is  not  obliged  to 
receive  into  its  territories  a  company  of  fugitives  or  exiles. 
Thus,  it  ought  even  absolutely  to  reject  them,  if  they  are  in 
fected  with  a  contagious  disease.  Thus,  also,  it  has  a  right  to 
send  them  elsewhere,  if  it  has  just  cause  to  fear  that  they  will 
corrupt  the  manners  of  the  citizens,  that  they  will  create  re- 
ligious disturbances,  or  occasion  any  other  disorder,  con- 
trary to  the  public  safety.  In  a  word,  it  has  a  right,  and  is 
even  obliged,  to  follow,  in  this  respect,  the  suggestions  of 
prudence.  But  this  prudence  should  be  free  from  unneces- 
sary suspicion  and  jealousy;  it  should  not  be  carried  so  far 
as  to  refuse  a  retreat  to  the  unfortunate,  for  slight  reasons,  [  109  ] 
and  on  groundless  and  frivolous  fears.  The  means  of  tem- 
pering it  will  be,  never  to  lose  sight  of  that  charity  and  com- 
miseration which  are  due  to  the  unhappy.  We  must  not 
suppress  these  feelings  even  for  those  who  have  fallen  into 
misfortune  through  their  own  fault.  For,  we  ought  to  hate 
the  crime,  but  love  the  man,  since  all  mankind  ought  to  love 
each  other. 

If  an  exiled  or  banished  man  has  been  driven  from  his  §  232.  A 
country  for  any  crime,  it  does  not  belong  to  the  nation  in  Mtion  *??• 
which  he  has  taken  refuge  to  punish  him  for  that  fault  com-  thenrfbr8 
mitted  in  a  foreign  country*    For,  nature  does  not  give  to  faults  corn- 
men  or  to  nations  any  right  to  inflict  punishment,  except  for  v&ttff&  °U5 
their  own  defence  and  safety  (§  169);  whence  it  follows  tones  I6™" 
that  we  cannot  punish  any  but  those  by  whom  we  have  been 
injured* 

But  this  very  reason  shews,  that,  although  the  justice  off  233.  ex- 
each  nation  ought  in  general  to  be  confined  to  the  punish-  2Pafl£c?the 
ment  of  crimes  committed  ip  its  own  territories,  we  ought  to  common 
except  from  this  rule  those  villains,  who,  by  the  nature  and  safety  of 

m&uluncL 
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BOOK  i.  habitual  frequency  of  their  crimes,  violate  all  public  secu- 
CHAP.  six,  rjty9  and  declare  themselves  the  enemies  of  the  human  race. 
Poisoners,  assassins,  and  incendiaries  by  profession,  may  be 
exterminated  wherever  they  are  seized;  for  they  attack  and 
injure  all  nations,  by  trampling  under  foot  the  foundations 
of  their  common  safety.  Thus,  pirates  are  sent  to  the  gib- 
bet by  the  first  into  whose  hands  they  fall.  If  the  sovereign 
of  the  country  where  crimes  of  that  nature  have  been  com* 
mitted,  re-claims  the  perpetrators  of  them,  in  order  to  bring 
them  to  punishment,  they  ought  to  be  surrendered  to  him, 
as  being  the  person  who  is  principally  interested  in  punish- 
ing them  in  an  exemplary  manner.  And  as  it  is  proper  to 
have  criminals  regularly  convicted  by  a  trial  in  due  form  of 
law,  this  is  a  second  reason  for  delivering  up  malefactors  of 
.  that  class  to  the  states  where  their  crimes  have  been  commit- 
ted (62). 


CBAP-**-  CHAP.  XX. 

OF  PUBLIC,  COMMON,  AND  PRIVATE  PROPERTY. 

§  234.  What     LET  us  now  see  what  is  the  nature  of  the  different  things 
the  Romans  contained  in  the  country  possessed  by  a  nation,  and  endea- 
comwwl.   vour  to  establish  the  general  principles  of  the  law  by  which 
they  are  regulated.    This  subject  is  treated  by  civilians  un- 
der the  title  de  rerum  divisione.    There  are  things  which 
in  their  own  nature  cannot  be  possessed:  there  are  others, 
of  which  nobody  claims  the  property,  and  which  remain 
common,  as  in  their  primitive  state,  when  a  nation  takes  pos- 
session of  a  country:  the  Roman  lawyers  called  those  things 
res  communes,  things  common:  such  were,  with  them,  the 
air,  the  running  water,  the  sea,  the  fish,  and  wild  beasts. 
§  235.  Ag-     Every  thing  susceptible  of  property  is  considered  as  be- 
weaidutf  a  ^onS^S  *°  *"e  nation  that  possesses  the  country,  and  as 
nation,  and  for^i»g  the  aggregate  mass  of  its  wealth.    But  the  nation 
its  divisions,  does  not  possess  aD  those  things  in  the  same  manner.  Those 
[   110  ]  not  divided  between  particular  communities,  or  among  the 
individuals  of  a  nation,  are  called  public  property.    Some 


(62)  A  distinction  has  usually  been  in  the  latter,  butnot  so  in  case  of  mis- 
taken between  capital  offences  and  demeanors.  But  sometimes,  as  upon 
mere  misdemeanors,  and  for  one  state  a  charge  of  perjury,  a  foreign  country 
to  allow  the  taking  and  removing  an  trill  allow  the  removal  of  an  offender 
offender  of  the  former  class  back  into  even  in  case  of  a  misdemeanor.  See 
the  country  where  the  offence  was  Ex  park  Scott,  9  Barn.  &  Cress.  446. 
committed,  in  order  to  take  his  trial  r 
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are  reserved  for  the  necessities  of  the  state,  and  form  the  BOOK  x. 
demesne  of  the  crown,  or  of  the  republic:  others  remain  CHAP,  x*. 
common  to  all  the  citizens,  who  take  advantage  of  them, 
each  according  to  his  necessities,  or  according  to  the  laws 
which  regulate  their  use;  and  these  are  called  common  pro- 
perty. There  are  others  that  belong  to  some  body  or  com- 
munity, termed  joint  property,  res  universitatis;  and  these 
are,  with  respect  to  this  body  in  particular,  what  the  public 
property  is  with  respect  to  the  whole  nation.  As  the  nation 
may  be  considered  as  a  great  community,  we  may  indiffer- 
ently give  the  name  of  common  property  to  those  things 
that  belong  to  it  in  common,  in  such  a  manner  that  all  the 
citizens  may  make  use  of  them,  and  to  those  that  are  pos- 
sessed in  the  same  manner  by  a  body  or  community :  the 
same  rules  hold  good  with  respect  to  both.  Finally,  the 
property  possessed  by  individuals  is  termed  private  proper- 
ty, res  singular  urn. 

When  a  nation  in  a  body  takes  possession  of  a  country,  §  236.  Two 
every  thing  that  is  not  divided  among  its  members  remains  w^snof  ac~ 
common  to  the  whole  nation,  and  is  called  public  property,  pubi^pro- 
There  is  a  second  way  whereby  a  nation,  and,  in  general,  perty. 
every  community,  may  acquire  possessions,  viz.  by  the  will 
of  whosoever  thinks  proper  to  convey  to  it,  under  any  title 
whatsoever,  the  domain  or  property  of  what  he  possesses. 

As  soon  as  the  nation  commits  the  reins  of  government  to  §  237.  The 
the  hands  of  a  prince,  it  is  considered  as  committing  to  him,  'uvenu^of 
at  the  same  time,  the  means  of  governing.  Since,  therefore,  p^p^are 
the  income  of  the  public  property,  of  the  domain  of  the  naturally  at 
state,  is  destined  for  the  expenses  of  government,  it  is th?  8?v^ 
naturally  at  the  prince's   disposal,  and  ought  always  to  ™^8 
be  considered  in  this  light,  unless  the  nation  has,  in  ex— 
pressterms,  excepted  it  in  conferring  the  supreme  autho- 
rity, and  has  provided  in  some  other  manner  for  its  dis- 
posal, and  for  the  necessary  expenses  of  the  state,  and  the 
support  of  the  prince's  person  and  household.    Whenever, 
therefore,  the  prince  is  purely  and  simply  invested  with  the 
sovereign  authority,  it  includes  a  full  discretional  power  to 
dispose  of  the  public  revenues.    The  duty  of  the  sovereign, 
indeed,  obliges  him  to  apply  those  revenues  only  to  the  ne- 
cessities of  the  state;  but  he  alone  is  to  determine  the  pro- 
per application  of  them,  and  is  not  accountable  for  them  to 
any  person. 

The  nation  may  invest  the  superior  with  the  sole  use  of  §  238.  The 
its  common  possessions,  and  thus  add  them  to  the  domain  nation  way 
of  the  state.  It  may  even  cede  the  property  of  them  to  him.  fhSwe'alia 
But  this  cession  of  the  use  or  property  requires  an  express  property  of 
act  of  the  proprietor,  which  is  the  nation.  It  is  difficult  to  Itfl  ^mon 
found  it  on  a  tacit  consent,  because  fear  too  often  hinders  poa  ons" 
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BOOK  L    the  subjects  from  protesting  against  the  unjust  encroach- 
on  AP.  xx. 


on  AP.     .  mentg  of  the  sovereign 


—  -    JbMVJUVKJ    W*     «!*•**     IWW  w  w>w>»g2»-»  •  _|» 

§  239.  or        The  people  may  even  allow  the  superior  the  domain  ot 
allow  him    the  things  they  possess  in  common,  and  reserve  to  them- 
the  domain,  seives  the  use  of  them  in  the  whole  or  in  pavt.    Thus,  the 
toiJeeif"he  domain  of  a  river,  for  instance,  may  be  ceded  to  the  prince, 
use  of  them,  while  the  people  reserve  to  themselves  the  use  of  it  for  na~ 
[111]  vigation,  fishing,  the  watering  of  cattle,  &c.  They  may  also 
allow  the  prince  the  sole  right  of  fishing,  &c.  in  that  river. 
In  a  word,  the  people  may  cede  to  the  superior  whatever 
right  they  please  over  the  common  possessions  of  the  nation; 
but  all  those  particular  rights  do  not  naturally,  and  of  them- 
selves, flow  from  the  sovereignty. 

§  240.  If  the  income  of  the  public  property,  or  of  the  domain,  is 

Taxes.  not  sufficient  for  the  public  wants,  the  state  supplies  the  de- 
ficiency by  taxes.  These  ought  to  be  regulated  in  such  a 
manner,  that  all  the  citizens  may  pay  their  quota  in  propor- 
tion to  their  abilities,  and  the  advantages  they  reap  from 
the  society.  All  the  members  of  civil  society  being  equally 
obliged  to  contribute,  according  to  their  abilities,  to  its  ad- 
vantage and  safety,  they  cannot  refuse  to  furnish  the  sub- 
sidies necessary  to  its  preservation,  when  they  are  demand- 
ed by  lawful  authority. 

§  241.  The      Many  nations  have  been  unwilling  to  commit  to  the  prince 

nation  may  a  trust  of  so  delicate  a  nature,  or  to  grant  him  a  power  that 

SYhf    he  may  so  easily  abuse.    In  establishing  a  domain  for  the 

nght  of  im-  support  of  the  sovereign  and  the  ordinary  expenses  of  the 

posing        gtate,  they  have  reserved  to  themselves  the  right  of  pvovid- 

tiem'        ing,  by  themselves  or  their  representatives,  for  extraordi- 

nary wants,  in  imposing  taxes  payable  by  all  the  inhabitants. 

In  England,  the  ting  lays  the  necessities  of  the  state  before 

the  parliament;  that  body,  composed  of  the  representatives 

of  the  nation,  deliberates,  and,  with  the  concurrence  of  the 

king,  determines  the  sum  to  be  raised,  and  the  manner  oi 

raising  it  (63).    And  of  the  use  the  king  makes  of  the  mo- 

ney thus  raised,  that  same  body  oblige  him  to  render  them 

an  account. 

§  242.  of       In  other  states  where  the  sovereign  possesses  the  full  and 
re?  n°who    a^so^ute  authority,  it  is  he  alone  that  imposes  taxes,  regu- 
*         lates  the  manner  of  raising  them,  and  makes  use  of  them  as 


power.  he  thinks  proper,  without  giving  an  account  to  any  body, 
The  French  king  at  present  enjoys  this  authority  (04),  with 
the  simple  formality  of  causing  his  edicts  to  be  registered 
by  the  parliament;  and  that  body  has  a  right  to  make  hum- 


(63)  All  money  bills,  imposing  a  the  King  for  their  sanction  before  the; 

tax,  must  originate  in  and  be  passed  can  become  law. 

by  the  House  of  Commons,  and  af-  (64)  This  was  of  course  when  Vat 

terwards  submitted  to  the  Lords  and  tel  wrote,  and  before  the  revolution. 
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ble  remonstrances,  if  it  sees  any  inconveniences  attending 
the  imposition  ordered  by  the  prince:  —  a  wise  establishment 
for  causing  truth,  and  the  cries  of  the  people,  to  reach  the 
ears  of  the  sovereign,  and  for  setting  some  bounds  to  his 
extravagance,  or  to  the  avidity  of  the  ministers  and  persons 
concerned  in  the  revenue.  * 

The  prince  who  is  invested  with  the  power  of  taxing  his  [ 
people  ought  by  no  means  to  consider  the  money  thus  raised  §  343.  Du- 
as  his  own  property.     He  ought  never  to  lose  sight  of  the  l™n°f  ^.e. 
end  for  which  this  power  was  granted  him  :  the  nation  was  respect^ 
willing  to  enable  him  to  provide,  as  it  should  seem  best  to  taxes. 
his  wisdom,  for  the  necessities  of  the  state.    If  he  diverts 
this  money  to  other  uses,  —  if  he  consumes  it  in  idle  luxury, 
to  gratify  his  pleasures,  to  satiate  the  avarice  of  his  mistress- 
es and  favourites,  —  we  hesitate  not  to  declare  to  those  so- 
vereigns who  are  still  capable  of  listening  to  the  voice  of 
truth,  that  such  a  one  is  not  less  guilty,  nay,  that  he  is  a 
thousand  times  more  so,  than  a  private  person  who  makes 
use  of  his  neighbours'  property  to  gratify  his  irregrtlar  pas- 
sions.   Injustice,  though  screened  from  punishment,  is  not 
the  less  shameful. 

Every  thing  in  the  political  society  ought  to  tend  to  the  §  244.  sm,-. 
good  of  the  community  ;  and,  since  even  the  persons  of  the  »e«*  domain 
citizens  are  subject  to  this  rule,  their  property  cannot  be  IJJ^JjJ.1* 
excepted.    The  state  could  not  subsist,  or  constantly  admi-  reignty/ 
raster  the  public  affairs  in  the  most  advantageous  manner, 
if  it  had  not  a  power  to  dispose  occasionally  of  all  kinds  of 
property  subject  to  its  authority.    It  is  even  to  be  presumed, 
that,  when  the  nation  takes  possession  of  a  country,  the  pro- 


this  reserve.  The  right  which  belongs  to  the  society,  or  to 
the  sovereign,  of  disposing,  in  case  of  necessity,  and  for  the 
public  safety,  of  all  the  wealth  contained  in  the  state,  is  call- 
ed the  eminent  domain.  It  is  evident  that  this  right  is,  in 


*  Too  great  attention  cannot  be 
used  in  watching  the  imposition  of 
taxes,  which,  once  introduced,  not 
only  continue,  but  are  so  easily  mul- 
tiplied.—Alphonso  VIII.  King  of 
Castile,  besieging  a  city  belonging  to 
the  Moors  (Concham  urbem  in  Gel- 
tiberis),  and  beingin  want  of  money, 
applied  to  the  states  of  his  kingdom 
for  permission  to  impose,  on  every  free 
inhabitant,  a  capitation*tax  of  five 
golden  maravedis.  But  Peter,  Count 
de  Lara,  vigorously  opposed  the  mea- 
sure, "  contractaque  nobilium  xnanu, 
ex  oonventu  discedit,  armis  tueri  pa- 
ratus  partara  armis  et  virtute  a  ma- 

*  L 


jonbus  immunitatem,  neque  passu- 
rum  affirrnaus  nobihtatis  opprimendce 
atque  novis  vectigalibus  vexandse  ab 
eo  aditu  initium  fieri ;  Maurosoppri. 
mere  non  esse  lanli,  ut  gravipri  servi. 
tute  rempablicam  impiicari  sinant. 
Bex,  pericuio  permotus,  ab  ea  cogi- 
tatione  desistit.  Petrum  nobiles,  con- 
silio  communicate,  quotanniaconvivio 
excipere  decreverunt,  ipsum  et  poste- 
ros,— navatw  opera  mercedem,  rei 
gestaj  bonae  posteritati  xnonumentum, 
documentumquene  quavzs  occasione 
jus  llbertatis  immiuui  patiantur." 
"MARIANA. 
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BOOM,  certain  cases,  necessary  to  him  who  governs,  and  conse- 
CHAP.  xx.  quently  is  a  part  of  the  empire,  or  so\ereign  power,  and 
oiio-lit  to  be  placed  in  the  number  of  the  prerogatives  of 
majesty  (§  45).  When,  therefore,  the  people  confer  the 
empire  one  any  one,  they  at  the  same  time  invest  him  with 
the  eminent  domain,  unless  it  be  expressly  reserved.  Every 
prince,  who  is  truly  sovereign,  is  invested  with  this  right  when 
the  nation  has  not  excepted  it,- however  limited  his  autho- 
rity may  be  in  other  respects. 

If  the  sovereign  disposes  of  the  public  property  in  virtue 
of  his  eminent  domain,  the  alienation  is  valid,  as  having  been 
made  with  sufficient  powers. 

When,  in  a  case  of  necessity,  he  disposes  in  like  manner 
of  the  possessions  of  a  community,  or  an  individual,  the  alien- 
ation will,  for  the  same  reason,  be  valid.  But  justice  re- 
quires that  this  community,  or  this  individual,  be  indemnified 
at  the  public  charge:  and,  if  the  treasury  is  not  able  to  bear 
the  expense,  all  the  citizens  are  obliged  to  contribute  to  it ; 
for,  the  burthens  of  the  state  ought  to  be  supported  equally, 
[113  ]  or  in  a  just  proportion.  The  same  rules  are  applicable  to 
this  case  as  to  the  loss  of  merchandise  thrown  overboard  to 
save  the  vessel. 

§  245.  GO-      Besides  the  eminent  domain,  the  sovereignty  gives  a  right 
vemmentof  Of  another  nature  o\er  all  public,  common,  and  private  pro- 
public  pro-  pertya_that  is,  the  empire,  or  the  right  of  command  in  all 
places  of  the  country  belonging  to  the  nation.    The  su- 
preme power  extends  to  every  thing  that  passes  in  the  state, 
wherever  it  is  transacted;  and,  consequently,  the  sovereign 
commands  in  all  public  places,  on  rivers,  on  highways,  in 
deserts,  ftp.    Every  thing  that  happens  there  is  subject  to 
his  authority. 

§  246.  The      In  virtue  of  the  same  authority,  the  sovereign  may  make 
superior      jaws  to  regulate  the  manner  in  which  common  property  is  to 
laws  wiA    be  used, — as  well  the  property  of  the  nation  at  large,  as  that 
respect  to    of  distiuct  bodies  or  corporations.    He  cannot,  indeed,  take 
the  use  of   away  their  right  from  those  who  have  a  share  in  that  pro- 
assS  In*"  Perty  "•  fcut  *^e  care  he  ought  to  take  of  the  public  repose, 
common,     and  of  the  common  advantage  of  the  citizens,  gives  him 
doubtless  a  right  to  establish  laws  tend  ng  to  this  end,  and, 
consequently,  to  regulate  the  mariner  in  which  things  pos- 
sessed in  common  are  to  be  enjoyed.    This  affair  might  give 
room  for  abuses,  and  excite  disturbances,  which  it  is  im- 
portant to  the  state  to  prevent,  and  against  which  the  prince 
is  obliged  to  take  just  measures.    Thus,  the  sovereign  may 
establish  wise  laws  with  respect  to  hunting  and  fishing, — 
forbid  them  in  the  seasons  of  propagation,-  prohibit  the  use 
of  certain  nets,  and  of  every  destructive  method,  &c.    But, 
as  it  is  only  in  the  character  of  the  common  father,  gover- 
nor, and  guardian  of  his  people,  that  the  sovereign  has  a 
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right  to  make  those  laws,  he  ought  never  to  lose  sight  of    BOOK  i. 
the  ends  which  he  is  called  upon  to  accomplish  by  enacting  CHAP,  xx. 
them;  and  if,  upon  those  subjects,  he  makes  any  regulations 
with  any  other  view  than  that  of  the  public  welfare,  he  abuses 
his  power. 

A  corporation,  as  well  as  every  other  proprietor,  has  a  §  347.  Aii- 
right  to  alienate  and  mortgage  its  property:  but  the  present  e"ation  of 
members  ought  never  to  lose  sight  of  the  destination  of  that  }y  ofPa°wr" 
joint  property,  nor  dispose  of  it  otherwise  than  for  the  ad-  porarion. 
vantage  of  the  body,  or  in  cases  of  necessity.  If  they  alien- 
ate it  with  any  other  view,  they  abuse  their  power,  and 
transgress  against  the  duty  they  owe  to  their  own  corpora- 
tion and  their  posterity;  and  the  prince,  in  quality  of  com- 
mon father,  has  a  right  to  oppose  the  measure.  Besides, 
the  interest  of  the  state  requires  that  the  property  of  corpo- 
rations be  not  squandered  away; — wlrch  gives  the  prince 
intrusted  with  the  care  of  watching  over  the  public  safety 
a  new  right  to  prevent  the  alienation  of  such  property.  It 
is  then  very  proper  to  ordain  in  a  state,  that  the  alienation 
of  the  property  of  corporations  should  be  invalid,  without 
the  consent  of  the  superior  powers.  And  indeed  the  civil 
law,  in  this  respect,  gives  to  corporations  the  rights  of  mi- 
nors. But  this  is  strictly  no  more  than  a  civil  law;  and  the 
opinion  of  those  who  make  the  law  of  nature  alone  a  suffi- 
cient authority  to  take  from  a  corporation  the  power  of 
alienating  their  property,  without  the  consent  of  the  sove-  [  114] 
reign,  appears  to  me  to  be  void  of  foundation,  and  contrary 
to  the  notion  of  property.  A  corporation,  it  is  true,  may 
have  received  property,  either  from  their  predecessors  or 
from  any  other  persons,  with  a  clause  that  disables  them 
from  alienating  it:  but  in  this  case  they  have  only  the  per- 
petual use  of  it,  not  the  entire  and  free  property.  If  any  of 
their  property  was  solely  given  for  the  preservation  of  the 
body,  it  is  evident  that  the  corporation  has  not  a  right  to 
alienate  it,  except  in  a  case  of  extreme  necessity: — and 
whatever  property  they  may  have  received  from  the  sove- 
reign is  presumed  to  be  of  that  nature. 

All  the  members  of  a  corporation  have  an  equal  right  to  §  248.  Use 
the  use  of  its  common  property.  But,  respecting  the  man-  0 
ner  of  enjoying  it,  the  body  of  the  corporation  may  make 
such  regulations  as  they  think:  proper,  provided  that  those 
regulations  be  not  inconsistent  with  that  equality  which 
ought  to  be  preserved  in  a  communion  of  property.  Thus, 
a  corporation  may  determine  the  use  of  a  common  forest  or 
pasture,  either  allowing  it  to  all  the  members  according  to 
their  wants,  or  allotting  to  each  an  equal  share;  but  they 
have  not  a  right  to  exclude  any  one  of  the  number,  or  to 
make  a  distinction  to  his  disadvantage,  by  assigning  him  a 
less  share  than  that  of  the  others* 
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BOOK  K       All  the  members  of  a  body  having  an  equal  right  to  its 
CHAP.  **.  coimnon  property,  each  individual  ought  so  to  manage  in 
§  249.  How  taking  advantage  of  it,  as  not  in  any  wise  to  injure  the  com- 
berVtoen-  mon  use'    Accoiding  to  this  rule,  an  individual  is  not  per- 
joy  it.        mitted  to  construct  upon  any  river  that  is  public  property, 
any  work  capable  of  rendering  it  less  convenient  for  the  use 
of  every  one  else,  as,  erecting  mills,  making  a  trench  to^  turn 
the  water  upon  his  own  lands,  &c.    If  he  attempts  it,  he 
arrogates  to  himself  a  private  right,  derogatory  to  the  com- 
mon right  of  the  public. 

§250.  Right     The  right  of  anticipation  (jus  prceventionis)  ought  to  be 
of  anticipa-  faithfully  observed  in  the  use  of  common  things  which  can- 
uwoTit.     not  be  used  fcy  several  persons  at  the  same  time.    This 
name  is  given  to  the  right  which  the  first  comer  acquires 
to  the  use  of  things  of  this  nature.    For  instance,  if  I  am 
actually  drawing  water  from  a  common  or  public  well,  an- 
other who  comes  after  me  cannot  drive  me  away  to  draw 
out  of  it  himself:  and  he  ought  to  wait  till  I  have  done. 
For,  I  make  use  of  my  right  in  drawing  that  water,  and  no- 
body can  disturb  me :  a  second,  who  nas  an  equal  right, 
cannot  assert  it  to  the  prejudice  of  mine;  to  stop  me  by  his 
arrival  would  be  arrogating  to  himself  a  better  right  than 
he  allows  me,  and  thereby  violating  the  law  of  equality. 
§  251.  The      The  same  rule  ought  to  be  observed  in  regard  to  those 
Smother  coimnon  things  which  are  consumed  in  using  them.    They 
case!    er  belong  to  the  person  who  first  takes  possession  of  them  with 
the  intention  of  applying  them  to  his  own  use:  and  a  se- 
cond, who  comes  after,  has  no  right  to  take  them  from  him. 
I  repair  to  a  common  forest,  and  begin  to  fell  a  tree:  you 
come  in  afterwards,  and  would  wish  to  have  the  same  tree: 
you  cannot  take  it  from  me;  for  this  would  be  arrogating  to 
[115  ]  yourself  a  right  superior  to  mine,  whereas  our  rights  are 
equal.    The  rule  in  this  case  is  tHe  same  as  that  which  the 
law  of  nature  prescribes  in  the  use  of  the  productions  of  the 
earth  before  the  introduction  of  property. 

§  252.  Pre-  .  The  expenses  necessary  for  the  preservation  or  repara- 
servation     tion  of  the  things  that  belong  to  the  public,  or  to  a  commu- 
rf  common  "^  ou«ht  to  be  equally  borne  by  all  who  have  a  share  in 
possessions,  them,  whether  the  necessary  sums  be  drawn  from  the  com- 
mon coffer,  or  that  each  individual  contributes  his  quota. 
The  nation,  the  corporation,  and,  in  general,  every  collec- 
tive body,  may  also  establish  extraordinary  taxes,  imposts, 
or  annual  contributions,  to  defray  those  expenses,— provided 
there  be  no  oppressive  exaction  in  the  case,  and  that  the 
money  so  levied  be  faithfully  applied  to  the  use  for  which  it 
was  raised.    To  this  end,  also,  as  we  have  before  observed 
(§  103),  tollduties  are  lawfully  established.     Highways, 
bridges,  and  causeways,  are  things  of  a  public  nature,  from 
which  all  who  pass  over  them  derive  advantage:  it  is  there 
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fore  just  that  all  those  passengers  should  contribute  to  their 
support. 

We  shall  see  presently  that  the  sovereign  ought  to  pro-  §253. 
vide  for  the  preservation  of  the  public  property.  He  is  no  and  right  of 
less  obliged,  as  the  conductor  of  the  whole  nation,  to  watch  Jh?  so.ve" 
over  the  preservation  of  the  property  of  a  corporation.  It 
is  the  interest  of  the  state  at  large  that  a  corporation  should 
not  fall  into  indigence  by  the  ill  conduct  of  its  members  for 
the  time  being.  And,  as  every  obligation  generates  the  cor- 
respondent right  which  is  necessary  to  discharge  it,  the  so- 
vereign has  here  a  right  to  oblige  the  corporation  to  conform 
to  their  duty.  ^If,  therefore,  he  perceives,  for  instance,  that 
they  suffer  their  necessary  buildings  to  fall  to  ruin,  or  that 
they  destroy  their  forests,  he  has  a  right  to  prescribe  what 
they  ought  to  do,  and  to  put  his  orders  in  force. 

We  have  hut  a  few  words  to  say  with  respect  to  private  §  254.  Pri- 
property :  every  proprietor  has  a  right  to  make  what  use  he  v«te  pro- 
pleases  of  his  own  substance,  and  to  dispose  of  it  as  he  perty> 
K 'eases,  when  the  rights  of  a  third  person  are  not  involved 
the  business.    The  sovereign,  however,  as  the  father  of 
his  people,  may  and  ought  to  set  bounds  to  a  prodigal,  and 
to  prevent  his  running  to  ruin,  especially  if  this  prodigal  be 
the  father  of  a  family  (65).     But  he  must  take  care  not  to 
extend  this  right  of  inspection  so  far  as  to  lay  a  restraint  on 
his  subjects  in  the  administration  of  their  affairs — which 
would  be  no  less  injurious  to  the  true  welfare  of  the  state 
than  to  the  just  liberty  of  the  citizens.    The  particulars  of 
this  subject  belong  to  public  law  and  politics. 

It  must  also  be  observed,  that  individuals  are  not  so  per-  §  355.  The 
fectly  free  in  the  economy  or  government  of  their  affairs,  as  sovereign 
not  to  be  subject  to  the  laws  and  regulations  of  police  made  !??J '"3?' 

1        t  .  f*  •/»•  i  i  •   i  •    i  reguja- 

by  the  sovereign.    For  instance,  if  vineyards  are  multiplied  tions  of  po- 
to  too  great  an  extent  in  a  country  which  is  in  want  of  corn,  i«e. 
the  sovereign  may  forbid  the  planting  of  the  vine  in  fields 
proper  for  tillage;  for  here  the  public  welfare  and  the  safety 
of  the  state  are  concerned.    When  a  reason  of  such  import- 
ance requires  it,  the  sovereign  or  the  magistrate  may  oblige 
an  individual  to  sell  all  the  provisions  in  his  possession  [ 
above  what  are  necessary  for  the  subsistence  of  his  family, 
and  may  fix  the  price  he  shall  receive  for  them  (66).    The 
public  authority  may  and  ought  to  hinder  monopolies,  and 
suppress  all  practices  tending  to  raise  the  price  of  provi- 

(65)  In  Great  Britain  no  such  Co.  Lit.  254;  Savttle'*  case,  For.  6, 

right  of  interference  exists,  and  a  3  Thomas  Co.  Lit.  243,  n.(«).— C. 
person  may  lay  waste  or  even  burn        (66)  In  Great   Britain  no  such 

his  own  property,  unless  he  thereby  interference  now  takes  place,  though 

endangers  a  third  person,  or  defraud  formerly  it  was  exercised.  Seel  Bla. 

a  person  who  has  insured  against  fire.  Com.  287. — C. 
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BOOK  i.  sions— to  which  practices  the  Romans  applied  the  expres- 
?HAP- xx>  sions  annonam  incendere,  comprimere,  vexare* 
§  256.  In-  Every  man  may  naturally  chuse  the  person  to  whom  he 
heritages,  would  leave  his  property  after  his  death,  as  long  as  his  right 
is  not  limited  by  some  indispensable  obligation— as,  for  in- 
stance, that  of  providing  for  the  subsistence  of  his  chil- 
dren (67).  The  children  also  have  naturally  a  right  to  in- 
herit their  father's  property  in  equal  proportions.  But  this 
is  no  reason  why  particular  laws  may  not  be  established  in  a 
state,  with  regard  to  testaments  and  inheritances — a  respect 
being,  however,  paid  to  the  essential  laws  of  nature.  Thus, 
by  a  rule  established  in  many  places  with  a  view  to  support 
noble  families,  the  eldest  son  is,  of  right,  his  father's  princi- 
pal heir.  Lands  perpetually  appropriated  to  the  eldest  male 
heir  of  a  family,  belong  to  him  by  virtue  of  another  right, 
which  has  its  source  in  the  will  of  the  person  who,  being  sole 
owner  of  those  knds,  has  bequeathed  them  in  that  manner. 


CHIP,  xxi,  CHAP.  XXI. 

OF  THE  ALIENATION  OP  THE  PUBLIC  PROPERTY,  OR  THE 
DOMAIN,  AND  THAT  OP  A  PART  OF  THE  STATE. 

§  257.  The      THE  nation,  being  the  sole  mistress  of  the  property  in  her 

Th™*^  P°ssession;  may  dispose  of  it  as  she  thinks  proper,  and  may 

public  pro-  lawfully  alienate  or  mortgage  it    This  right  is  a  necessary 

perty,        consequence  of  the  full  and  absolute  domain:  the  exercise 

of  it  is  restrained  by  the  law  of  nature  only  with  respect  to 

proprietors  who  have  not  the  use  of  reason  necessary  for 

the  management  of  their  affairs;  which  is  not  the  case  with 

a  nation.    Those  who  think  otherwise,  cannot  allege  any 

solid  reason  for  their  opinion;  and  it  would  follow  from  their 

principles,  that  no  safe  contract  can  be  entered  into  with 

any  nation;— a  conclusion  which  attacks  the  foundation  of 

all  public  treaties. 

§  258.  Dn-      But  it  is  very  just  to  say  that  the  nation  ought  carefully 

ttn  taathSr to  Preserve  her  PuM.ic  property— to  make  a  proper  use  of 

respect      **— not  to  dispose  of  it  without  good  reasons,  nor  to  alienate 

or  mortgage  it  but  for  a  manifest  public  advantage,  or  in 

case  of  a  pressing  necessity.  This  is  an  evident  consequence 

of  the  duties  a  nation  owes  to  herself.    The  public  property 

(67)  In  England  a  parent  has  an    all  his  property  to  a  stranger  in  ex- 
absolute  right  to  devise  or  bequeath    elusion  of  his  children. 
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is  extremely  useful  and  even  necessary  to  the  nation;  and    BOOR  i. 
she  cannot  squander  it  improperly  without  injuring  herself,  CHAP,  xxi. 
and  shamefully  neglecting  the  duty  of  self  preservation.    I 
speak  of  the  public  property,  strictly  so  called,  or  the  do- 
main of  the  state.    Alienating  its  revenues  is  cutting  the 
sinews  of  government.     As  to  the  property  common  to  all 
the  citizens,  the  nation  does  an  injury  to  those  who  derive 
advantage  from  it,  if  she  alienates  it  without  necessity,  or  [   117  ] 
without  cogent  reasons.     She  has  a  right  to  do  this  as  pro- 
prietor of  these  possessions;  hut  she  ought  not  to  dispose  of 
them  except  in  a  manner  that  is  consistent  with  the  duties 
which  the  body  owes  to  its  members. 

The  same  duties  lie  on  the  prince,  the  director  of  the  na-  §  259.  DU- 
tion:  he  ought  to  watch  over  the  preservation  and  prudent tie.8  of  the 
management  of  the  public  property— to  stop  and  prevent prince' 
all  waste  of  it— and  not  suffer  it  to  be  applied  to  improper 
uses. 

The  prince,  or  the  superior  of  the  society,  whatever  he  §  280.  He 
is,  being  naturally  no  more  than  the  administrator,  and  not  c*?no\   . 

O  .f   _  _  ,  .         .  *       m  ftllCtlfttG  tu€ 

the  proprietor  of  the  state,  his  authority,  as  sovereign  or  public  pro. 
head  of  the  nation,  does  not  of  itself  give  him  a  right  to  perty. 
alienate  or  mortgage  the  public  property.  The  general 
rule  then  is,  that  the  superior  cannot  dispose  of  the  public 
property,  as  to  its  substance— the  right  to  do  this  being  re- 
served to  the  proprietor  alone,  since  proprietorship  is  denned 
to  be  the  right  to  dispose  of  a  thing  substantially.  If  the 
superior  exceeds  his  powers  with  respect  to  this  property, 
the  alienation  he  makes  of  it  will  be  invalid,  and  may  at  any 
time  be  revoked  by  his  successor,  or  by  the  nation.  This 
is  the  law  generally  received  in  France ;  and  it  was  upon 
this  principle  that  the  Duke  of  Sully*  advised  Henry  IV. 
to  resume  the  possession  of  all  the  domains  of  the  crown 
alienated  by  his  predecessors. 

The  nation^  having  the  free  disposal  of  all  the  property  §  261.  The 
belonging  to  her  (§  257),  may  convey  her  right  to  the  soye-  n.ati°JJ  may 
reign,  and  consequently  confer  upon  him  that  of  alienating  right  toi«T 
and  mortgaging  the  public  property.     But  this  right  not 
being  necessary  to  the  conductor  of  the  state,  to  enable  him 
to  render  the  people  happy  by  his  government— it  is  not  to 
be  presumed  that  the  nation  have  given  it  to  him;  and,  if 
they  have  not  made  an  express  law  for  that  purpose,  we  are 
to  conclude  that  the  prince  is  not  invested  with  it,  unless  he 
has  received  full,  unlimited,  and  absolute  authority. 

The  rules  we  have  just  established  relate  to  alienations  §262.Rnie8 
of  public  property  in  favour  of  individuals.  The  question  j^Jj^ 
assumes  a  different  aspect  when  it  relates  to  alienations  made  J8pect  to 

*  See  his  Memoirs, 
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BOOK  i.    by  one  nation  to  another:*  it  requires  other  principles  to 
PHAP.  xxi.  decide  it  in  the  different  cases  that  may  present  themselves. 

treaties  be-  Let  us  endeavour  to  give  a  general  theory  of  them. 

t*een  na-        l.  It  is  necessary  that  nations  should  be  able  to  treat  and 

nation!  contract  validly  with  each  other,  since  they  would  other- 
wise find  it  impossible  to  bring  their  affairs  to  an  issue,  or 
to  obtain  the  blessings  of  peace  with  any  degree  of  certainty. 
"Whence  it  follows,  that,  when  a  nation  has  ceded  any  part 
of  its  property  to  another,  the  cession  ought  to  be  deemed 

[  US  ]  valid  and  irrevocable,  as  in  fact  it  is,  in  virtue  of  the  notion 
of  properly.  This  principle  cannot  be  shaken  by  any  fun- 
damental law  by  which  a  nation  might  pretend  to  deprive 
themselves  of  the  power  of  alienating  what  belongs  to  them: 
for,  this  would  be  depriving  themselves  of  all  power  to  form 
contracts  with  other  nations,  or  attempting  to  deceive  them. 
A  nation  with  such  a  law  ought  never  to  treat  concerning 
its  property:  if  it  is  obliged  to  it  by  necessity,  or  determin- 
ed to  do  it  for  its  own  advantage,  the  moment  it  broaches  a 
treaty  on  the  subject,  it  renounces  its  fundamental  law.  It 
is  seldom  disputed  that  an  entire  nation  may  alienate  what 
belongs  to  itself:  but  it  is  asked,  whether  its  conductor,  its 
sovereign,  has  this  power?  The  question  may  be  determin- 
ed by  the  fundamental  laws*  But,  if  the  laws  say  nothing 
on  this  subject,  then  we  have  recourse  to  our  second  prin- 
ciple, viz. 

£.  If  the  natiotf  has  conferred  the  full  sovereignty  on  its 
conductor — if  it  has  intrusted  to  him  the  care,  and,  without 
reserve,  given  him  the  right,  of  treating  and  contracting 
with  other  states,  it  is  considered  as  having  invested  him 
with  all  the  powers  necessary  to  make  a  valid  contract.  The 
prince  is  then  the  organ  of  the  nation:  what  he  does  is  con- 
sidered as  the  act  of  the  nation  itself;  and,  though  he  is  not 
the  owner  of  the  public  property,  his  alienations  of  it  are 
valid,  as  being  duly  authorized. 

§  2C3.  AH-     The  question  becomes  more  distinct,  when  it  relates,  not 
* to  tfcie  a[ienation  of  some  Parts  of  the  public  property,  but 
to  the  dismembering  of  the  nation  or  state  itself— the  ces- 
sion of  a  town  or  a  province  that  constitutes  a  part  of  it 
This  question,  however,  admits  of  a  sound  decision  on  the 

same  principles.    A  nation  ought  to  preserve  itself  (§  16) 

it  ought  to  preserve  all  its  members— it  cannot  abandon 
them;  and  it  is  under  an  engagement  to  support  them  in 
iheir  rank  as  members  of  the  nation  (§  17).  It  has  not,  then, 

*  Quod  domania  reguorum  ma-  divino  privilegio  opus  foret.    Leib- 

lienabiha  et  semper  revocabilia  di-  nit*  Profit,  ad  Cod.  Jur.  Gent. 

cuntur,  id  respectu  pnvatorum  in-  Diplomat. 
teiligitur;  nam  contra  alias  genies 
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a  right  to  traffic  with  th&r  rank  and  liberty,  on  account  of  BOOK  i. 
any  advantages  it  may  expect  to  derive  from  such  a  nego-  Clnr-  *xr- 
tiation.  They  have  joined  the  society  for  the  purpose  of 
being  members  of  it— they  submit  to  the  authority  of  the 
state,  for  the  purpose  of  promoting  in  concert  their  com- 
mon welfare  and  safety,  and  not  of  being  at  its  disposal,  like 
a  farm  or  an  herd  of  cattle.  But  the  nation  may  lawfully 
abandon  them  in  a  case  of  extreme  necessity;  and  she  has 
a  right  to  cut  them  off  from  the  body,  if  the  public  safety 
requires  it.  When,  therefore,  in  such  a  case,  the  state  gives 
up  a  town  or  a  province  to  a  neighbour  or  to  a  powerful 
enemy,  the  cession  ought  to  remain  valid  as  to  the  state, 
since  she  had  a  right  to  make  it:  nor  can  she  any  longer  lay 
claim  to  the  town  or  province  thus  alienated,  since  she  has 
relinquished  every  right  she  could  have  over  them. 

But  the  province  or  town  thus  abandoned  and  dismem-  §  294. 
bered  from  the  state,  is  not  obliged  to  receive  the  new  mas-  Rights  of 
ter  whom  the  state  attempts  to  set  over  it.  Being  separated  {J^SS" 
from  the  society  of  which  it  was  a  member,  it  resumes  all 
its  original  rights;  and  if  it  be  capable  of  defending  its  li- 
berty against  the  prince  who  would  subject  it  to  his  authori- 
ty, it  may  lawfully  resist  him.    Francis  I.  having  engaged,  [   119  ] 
by  the  treaty  of  Madrid,  to  cede  the  duchy  of  Burgundy  to 
the  emperor  Charles  V.,  the  states  of  that  province  declar- 
ed, "  that,  having  never  been  subject  hut  to  the  crown  of 
France,  they  would  die  subject  to  it;  and  that,  if  the  king 
abandoned  them,  they  would  take  up  arms,  and  endeavour 
to  set  themselves  at  liberty,  rather  than  pass  into  a  new  state 
of  subjection.*"  It  is  true,  subjects  are  seldom  able  to  make 
resistance  on  such  occasions;  and,  in  general,  their  wisest 
plan  will  be  to  submit  to  their  new  master,  and  endeavour 
to  obtain  the  best  terms  they  can. 

Has  the  prince,  or  the  superior  of  whatever  kind,  a  power  §  265. 
to  dismember  the  state?  We  answer  as  we  have  done  with  JJ***]^ 
respect  to  the  domain:— if  the  fundamental  laws  forbid  all  has  power 
dismemberment  by  the  sovereign,  he  cannot  do  it  without  to  dismem* 
the  concurrence  of  the  nation  or  its  representatives.    But,  j£rtethe 
if  the  laws  are  silent,  and  if  the  prince  has  received  a  full s   *' 
and  absolute  authority,  he  is  then  the  depositary  of  the  rights 
of  the  nation,  and  the  organ  by  which  it  declares  its  will. 
The  nation  ought  never  to  abandon  its  members  but  in  a 
case  of  necessity,  or  with  a  view  to  the  public  safety,  and  to 
preserve  itself  from  total  ruin;  and  the  prince  ought  not  to 
give  them  up  except  for  the  same  reasons.    But,  since  he 
has  received  an  absolute  authority,  it  belongs  to  him  to  judge 


*  Mezeray's  Histoiy^of  France,  Vol.  ii.  p.  458. 
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BOOK  i,    Of  tiie  necessity  of  the  case,  and  of  what  the  safety  of  the 
CHAP' xxlt  state  requires. 

On  occasion  of  the  above-mentioned  treaty  of  Madrid,  the 
principal  persons  in  France  assembled  at  Cognag  after  the 
king's  return,  unanimously  resolved,  "  that  his  authority  did 
not  extend  so  far  as  to  dismember  the  crown.*'*  The  treaty 
was  declared  void,  as  being  contrary  to  the  fundamental  law 
of  the  kingdom:  and,  indeed,  it  had  been  concluded  without 
sufficient  powers:  for,  as  the  laws  jn  express  terms  refused 
to  the  king  the  power  of  dismembering  the  kingdom,  the  con- 
currence of  the  nation  was  necessary  for  that  purpose;  and 

Charles  V.  ought  not  to  have  released  his  prisoner  before 
those  very  states  had  approved  the  treaty;  or  rather,  mak- 
ing a  more  generous  use  of  his  victory,  he  should  have  im- 
posed less  rigorous  conditions,  such  as  Francis  I.  would  have 
been  able  to  comply  with,  and  such  as  he  could  not,  without 
dishonour,  have  refused  to  perform.  But  now  that  there  are 
no  longer  any  meetings  of  the  states-general  in  France,  the 
king  remains  the  sole  organ  of  the  state,  with  respect  to 
other  powers:  these  latter  have  a  right  to  take  his  will  for 
that  of  all  France;  and  the  cessions  the  king  might  make 
them,  would  remain  valid,  in  virtue  of  the  tacit  consent  by 
which  the  nation  has  vested  the  king  with  unlimited  powers 
to  treat  with  them.  Were  it  otherwise,  no  solid  treaty  could 
be  entered  into  with  the  crown  of  France.  For  greater  se- 
[  120  ]  curity,  however,  other  powers  have  often  required  that  their 
treaties  should  be  registered  in  the  parliament  of  Paris:  but 
at  present  even  this  formality  seems  to  be  laid  aside. 


CHAP.  XXII. 

OF  RIVERS,  STREAMS,  AND  LAKES. 

§  266.  A  ri~  WHEN  a  nation  takes  possession  of  a  country,  with  a 
vwthatse-  view  to  settle  there,  it  takes  possession  of  every  thing  in* 
cluded  in  jt»  as»  'ands,  lakes,  rivers,  &c.  But  it  may  hap- 
pen that  the  country  is  bounded  and  separated  from  ano- 
ther by  a  river;  in  which  case,  it  is  asked,  to  whom  this  ri- 
ver belongs.  It  is  manifest,  from  the  principles  established 
in  Chap,  xviii.,  that  it  ought  to  belong  to  the  nation  who 
first  took  possession  of  it.  This  principle  cannot  be  denied ; 
but  the  difficulty  is,  to  make  the  application.  It  is  not  easy 
to  determine  which  of  the  two  neighbouring  nations  was  the 

*  Mezeray's  History  of  France,  Vol  ii.  p,  458. 
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first  to  take  possession  of  a  river  that  separates  them.    For 
the  decision  of  such  questions,  the  rules  which  may  be  de 
duced  from  the  principles  of  the  law  of  nations  are  as  fol- 
low:— 

1.  When  a  nation  takes  possession  of  a  country  bounded 
by  a  river,  she  is  considered  as  appropriating  to  herself  the 
river  also;  for5  the  utility  of  a  river  is  too  great  to  admit  a 
supposition  that  the  nation  did  not  intend  to  reserve  it  to 
herself.    Consequently,  the  nation  that  first  established  her 
dominion  on  one  of  the  banks  of  the  river  is  considered  as 
being  the  first  possessor  of  all  that  part  of  the  river  which 
bounds  her  territory.     When  there  is  question  of  a  very 
broad  river,  this  presumption  admits  not  of  a  doubt,  so  far, 
at  least,  as  relates  to  a  part  of  the  river's  breadth;  and  the 
strength  of  the  presumption  increases  or  diminishes  in  an  in- 
verse ratio  with  the  breadth  of  the  river;  for,  the  narrower 
the  river  is,  the  more  does  the  safety  and  convenience  of  its 
use  require  that  it  should  be  subject  entirely  to  the  empire 
and  property  of  that  nation  (68). 

2.  If  that  nation  has  made  any  use  of  the  river,  as,  for  na- 
vigating or  fishing,  it  is  presumed  with  the  greatest  certain- 
ty that  she  has  resolved  to  appropriate  the  river  to  her  own 
use. 

3.  If,  of  two  nations  inhabiting  the  opposite  banks  of  the 
river,  neither  party  can  prove  that  they  themselves,  or  those 
whose  rights  they  inherit,  were  the  first  settlers  in  those 
tracts,  it  is  to  be  supposed  that  both  nations  came  there  at 
the  same  time,  since  neither  of  them  can  give  any  reason  for 
claiming  the  preference ;  and  in  this  case  the  dominion  of 
each  wfll  extend  to  the  middle  of  the  river. 

4.  A  long  and  undisputed  possession  establishes  the  right 
of  nations  (69),  otherwise  there  could  be  no  peace,  no  stabi- 
lity between  them;  and  notorious  facts  must  be  admitted 
to  prove  the  possession.     Thus,  when  from  time  immemo- 
rial a  nation  has,  without  contradiction,  exercised  the  so- 
vereignty upon  a  river  which  forms  her  boundary,  nobody  [   121  ] 
can  dispute  with  that  nation  the  supreme  dominion  over  the 

river  in  question. 

5.  Finally,  if  treaties  determine  any  thing  on  this  ques- 
tion, they  must  be  observed.    To  decide  it  by  accurate  and 
express  stipulations,  is  the  safest  mode;  and  such  is,  in  fact, 
the  method  taken  by  most  powers  at  present. 

If  a  river  leaves  its  bed,  whether  it  be  dried  up  or  takes  §  267.  Of 

_...    ,  Ac  bed  of  a 

(68)  A*  regards   private   rights,       (69)  As  to  what  is  a  sufficiently  riyer  which 
there  is  uo  legal  presumption  thai  the    long  and  undisturbed  possession,  by  "dried  up, 
soil  of  a  navigable  river  belongs  to    the  law  of  France,  Jersey,  and  Eng^-  * J™  aa" 
the  owners  of  the  adjoining  lands,    land,  in  general,  see  Bewst  v.  Pipon,  ™« 
ex  utraque  parte,  or  otherwise.  Rex   Knapp'a  Rep.  67. 
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BOOK  T.    its  course  elsewhere,  the  bed  belongs  to  the  owner  of  the 
CHAP,  ran,  river*  for,  the  bed  is  a  part  of  the  river;  and  he  who  had 
appropriated  to  himself  the  whole,  had  necessarily  appro- 
priated to  himself  all  its  parts. 

§  268.  The  If  a  territory  which  terminates  on  a  river  has  no  other 
right  of  ai-  boundary  than  that  river,  it  is  one  of  those  territories  that 
luvion  (70).  jjave  natural  or  indeterminate  bounds  (territoria  arcifinia), 
and  it  enjoys  the  right  of  alluvion;  that  is  to  say,  every  gra- 
dual increase  of  soiF,  every  addition  which  the  current  of  the 
river  may  make  to  its  bank  on  that  side,  is  an  addition  to 
that  territory,  stands  in  the  same  predicament  with  it,  and 
belongs  to  the  same  owner.  For,  if  I  take  possession  of  a 
piece  of  land,  declaring  that  I  will  have  for  its  boundary  the 
river  which  washes  its  side, — or  if  it  is  given  to  me  upon 
that  footing, — I  thus  acquire,  beforehand,  the  right  of  allu- 
vion; and,  consequently,  I  alone  may  appropriate  to  myself 
whatever  additions  the  current  of  the  river  may  insensibly 
make  to  my  land:— I  say  "  insensibly?  because,  in  the  very 
uncommon  case  called  avulsion,  when  the  violence  of  the 
stream  separates  a  considerable  part  from  one  piece  of  land, 
and  joins  it  to  another,  but  in  such  manner  that  it  can  still 
be  identified,  the  property  of  the  soil  so  removed  naturally 
continues  vested  in  its  former  owner.  The  civil  laws  have 
thus  provided  against  and  decided  this  case,  when  it  hap- 
pens between  individual  and  individual;  they  ought  to  unite 
equity  with  the  welfare  of  the  sta'e,  and  the  care  of  prevent- 
ing litigations. 

In  case  of  doubt,  every  territory  terminating  on  a  river  is 
presumed  to  have  no  other  boundary  than  the  river  itself; 
because  nothing  is  more  natural  than  to  take  a  river  for  a 
boundary,  when  a  settlement  is  made;  and  wherever  there 
is  a  doubt,  that  is  always  to  be  presumed  which  is  most  na- 
tural and  most  probable, 

§  269. Whe-  As  soon  as  it  is  determined  that  a  river  constitutes  the 
™?on  Jjj.  boundary  line  between  two  territories,  whether  it  remains 
duces  any  common  to  the  inhabitants  on  each  of  its  banks,  or  whether 
change  in  each  shares  half  of  it,  or,  finally,  whether  it  belongs  entirely 
t0  *°  one  of  them»  tteir  rights»  with  respect  to  the  river,  are 
in  no  wise  changed  by  the  alluvion.  If,  therefore,  it  hap- 
pens, that,  by  a  natural  effect  of  the  current,  one  of  the  two 
territories  receives  an  increase,  while  the  river  gradually 
encroaches  on  the  opposite  bank,  the  river  still  remains  the 
natural  boundary  of  the  two  territories,  and,  notwithstand- 
ing the  progressive  changes  in  its  course,  each  retains  over 

(70)  As  to  the  rights  of  alluvion,  790;  3  Barn,  &  Ores.  91,  S.  C.;  5 

or«ad&»    derelict  in  general,  see  Bmg.  163,1 69  ;1  Thomas  Co.  Lilt  47, 

The  King  v.  Yarbormtgh,    1  Dow  in  note;  Scultes  on  Aquatic  Rights: 

Rep.NewSeries,178;4Dowl.&Ry.  Chjtty's  General  Practice,  199, 200. 
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it  the  same  rights  which  it  possessed  before;  so  that,  if,  for    BOOK  L 
instance,  it  be  divided  in  the  middle  between  the  owners  of  CHAP,  xiii. 
the  opposite  banks,  that  middle,  though  it  changes  its  place, 
will  continue  to  be  the  line  of  separation  between  the  two 
neighbours.     The  one  loses,  it  is  true,  while  the  other  gains;  [  Igg  ] 
but  nature  alone  produces  this  change:  she  destroys  the 
land  of  the  one,  while  she  forms  new  land  for  the  other. 
The  case  cannot  be  otherwise  determined,  since  they  have 
taken  the  river  alone  for  their  limits. 

But  if,  instead  of  a  gradual  and  progressive  change  of  its  §  270. 
bed,  the  river,  by  an  accident  merely  natural,  turns  entirely  What » thft 
out  of  its  course,  and  runs  into  one  of  the  two  neighbouring  Driver11 
states,  the  bed  which  it  has  abandoned  becomes,  thencefor-  changes  its 
ward,  their  boundary,  and  remains  the  property  of  the  for-  bed- 
mer  owner  of  the  river  (§  267);  the  river  itself  is,  as  it  were, 
annihilated  in  all  that  part,  while  it  is  reproduced  in  its  new 
bed,  and  there  belongs  only  to  the  state  in  which  it  flows. 

This  case  is  very  different  from  that  of  a  river  which 
changes  its  course  without  going  out  of  the  same  state. 
The  latter,  in  its  new  course,  continues  to  belong  to  its  for- 
mer owner,  whether  that  owner  be  the  state,  or  any  indivi- 
dual to  whom  the  state  has  given  it;  because  rivers  belong 
to  the  public,  in  whatever  part  of  the  country  they  flow.  Of 
the  bed  which  it  has  abandoned,  a  moiety  accrues  to  the 
contiguous  lands  on  each  side,  if  they  are  lands  that  have 
natural  boundaries,  with  the  right  of  alluvion.  That  bed 
(notwithstanding  what  we  have  said  in  §  267,)  is  no  longer  the 
property  of  the  public,  because  of  the  right  of  alluvion  jest- 
ed in  the  owners  of  its  banks,  and  because  the  public  held 
possession  of  the  bed  only  on  account  of  its  containing  a 
river.  But,  if  the  adjacent  lands  have  not  natural  bound- 
aries, the  public  still  retains  the  property  of  the  bed.  The 
new  soil  over  which  the  river  takes  its  course  is  lost  to  the 
proprietor,  because  all  the  rivers  in  the  country  belong  to 
the  public. 

It  is  not  allowable  to  raise  any  works  on  the  bank  of  a  §  271. 
river,  which  have  a  tendency  to  turn  its  course,  and  to  cast  Works 
it  upon  the  opposite  bank:  this  would  be  promoting  our  own  J^'the  ° 
advantage  at  our  neighbour's  expense.    Each  can  only  se-  Current(7i); 
cure  himself,  and  hinder  the  current  from  undermining  and 
carrying  away  his  land  (72). 

(71)  This  principle  of  the  law  of  Adolph.  874,  and  Chitty's  General 

nations  has  been  ably  discussed  as  Practice,  610. 

part  of  the  municipal  law  of  Scotland  (72)  That  is  permitted  as  well  as 

and  England  in  Mengies  v,  Bread-  a  bank  or  groove  to  prevent  an  alter- 

albane,  SWiIs.  &  Shaw,  235;  and  ation  in  the  current.  R&sv.Pagham, 

see  The  King  v.  Lord  Yarbarwgh,  1  8  Barn.  &  Cress.  355.  Rex  v.  Traf- 

Dow  Rep.,  New  Series,  179;  and  /orrf,  1  Barn.  &  Adolph.  874;  2  Man. 

Wright  v.  Howard,  1  Sim.  &  Stu.  &  Ryl.  4<J8— 1  Moore  &  Scott,  401; 

190;  JRc*  v.  Traford,  1  Baro.  &  8  Bmg.  204,  (in  error). 
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BOOR  i.        In  general,  no  person  ought  to  build  on  a  river,  any  more 

CHAP,  xxn.  than  elsewhere,  any  work  that  is  prejudicial  to  his  neigh- 

*  nerJl°r>in  hour's  rights.    If  a  river  belongs  to  one  nation,  and  another 

prejudicial   has  an  incontestable  right  to  navigate  it,  the  former  cannot 

to  the  rights  erect  upon  it  a  dam  or  a  mill  which  might  render  it  unfit  for 

?73°)thers     na*  igati°n-    The  right  which  the  owners  of  the  river  pos- 

sess in  this  case  is  only  that  of  a  limited  property  ;  and, 

in  the  exercise  of  it,  they  are  bound  to  respect  the  rights 

of  others. 

§273.  Rules     But,  when  two  different  rights  to  the  same  thing  happen 

to  foterfw-  to  °'as^  wit^  eac^  ot^er*  3t  *s  not  fllways  easy  to  determine 
which  ought  to  yield  to  the  other:  the  point  cannot  be  sa- 
tisfactorily decided,  without  attentively  considering  the  na- 
ture of  the  rights,  and  their  origin,  For  example,  a  river 
belongs  to  me,  but  you  have  a  right  to  fish  in  it:  and  the 
question  is,  whether  I  may  erect  mills  on  my  river,  whereby 
the  fishery  will  become  more  difficult  and  less  advantage- 
]  ous?  The  nature  of  our  rights  seems  to  determine  the  ques- 
tion in  the  affirmative.  —  I,  as  proprietor,  have  an  essential 
right  over  the  river  itself:—  you  have  only  a  right  to  make 
use  of  it—  a  right  which  is  merely  accessory,  and  dependent 
on  mine:  you  have  but  a  general  right  to  nsh  as  you  can  in 
my  river,  such  as  you  happen  to  find  it,  and  in  whatever 
state  I  may  think  fit  to  possess  it.  I  do  not  deprive  you  of 
your  right  by  erecting  my  mills:  it  still  exists  in  the  general 
view  of  it;  and,  if  it  becomes  less  useful  to  you,  it  is  by 
accident,  and  because  it  is  dependent  on  the  exercise  of 
mine  (74). 

^  The  case  is  different  with  respect  to  the  right  of  naviga- 
tion, of  which  we  have  spoken.  This  right  necessarily  sup- 
poses that  the  river  shall  remain  free  and  navigable,  and 
therefore  excludes  every  work  that  will  entirely  interrupt  its 
navigation. 

The  antiquity  and  origin  of  the  rights  serve,  no  less  than 
their  nature,  to  determine  the  question.  The  more  ancient 
right,  if  it  be  absolute,  is  to  be  exerted  in  its  full  extent, 
and  the  other  only  so  far  as  it  may  be  extended  without  pre- 
judice to  the  former;  for,  it  could  only  be  established  on  this 
footing,  unless  the  possessor  of  the  first  right  has  expressly 
consented  to  its  being  limited. 

In  the  same  manner,  rights  ceded  by  the  proprietor  of 
any  thing  are  considered  as  ceded  without  prejudice  to  the 
other  rights  that  belong  to  him,  and  only  so  far  as  they  are 


™         u'  General  prac-  191'  192-    Even  a 

(74)  But  this  doctrine  seems  ques-  right    of  irrigating    at    reasonable 

S?m  J  £%*    ^Hg\t^EoWar^^  times  may  <Mify  the  absolute  and 

Sim.  &  Sta.  100!  and  Mason  iv.Hdl,  general  right  to  the  use  of  the  water 

J  Birn.  &  Adolph.  304.   Chmy's  for  Corking  a  mill. 
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consistent  with  these  latter,  unless  an  express  declaration,  BOOK  i. 
or  the  very  nature  of  the  right,  determine  it  otherwise.  If |CHAP 
I  have  ceded  to  another  the  right  of  fishing  in  my  river,  it 
is  manifest  that  I  have  ceded  it  without  prejudice  to  my 
other  rights,  and  that  I  remain  free  to  build  on  that  river 
such  works  as  I  think  proper,  even  though  they  should  in- 
jure the  fishery,  provided  they  do  not  altogether  destroy 
it  (75).  A  work  of  this  latter  kind,  such  as  a  dam  that  would 
hinder  the  fish  from  ascending  it,  could  not  be  built  but  hi 
a  case  of  necessity,  and  on  making,  according  to  circum- 
stances, an  adequate  compensation  to  the  person  who  has  a 
right  to  fish  there. 

What  we  have  said  of  rivers  and  streams,  may  be  easily  §  274. 
applied  to  lakes.  Every  lake,  entirely  included  in  a  coun-  Lake*- 
try,  belongs  to  the  nation  that  is  the  proprietor  of  that 
country;  for,  in  taking  possession  of  a  territory,  a  nation  is 
considered  as  having  appropriated  to  itself  every  thing  in- 
cluded in  it;  and,  as  it  seldom  happens  that  the  property 
of  a  lake  of  any  considerable  extent  falls  to  the  share  of  in- 
dividuals, it  remains  common  to  the  nation.  If  this  lake  is 
situated  between  two  states,  it  is  presumed  to  be  divided 
between  them  at  the  middle,  while  there  is  no  title,  no  con- 
stant and  manifest  custom,  to  determine  otherwise. 

What  has  been  said  of  the  right  of  alluvion  in  speaking  §  275.  In- 
of  rivers,  is  also  to  be  understood  as  applying  to  lakes,  CI!?ase  of  a 
When  a  lake  which  bounds  a  state  belongs  entirely  to  it, 
every  increase  in  the  extent  of  that  lake  falls  under  the  same 
predicament  as  the  lake  itself;  but  it  is  necessary  that  the 
increase  should  be  insensible,  as  that  of  land  in  alluvion, 
and  moreover  that  it  be  real,  constant,  and  complete.  To 
explain  myself  more  fully, — 1 .  I  speak  of  insensible  increase : 
this  is  the  reverse  of  alluvion :  the  question  here  relates  to  [ 
the  increase  of  a  lake,  as,  in  the  other  case,  to  an  increase  of 
soil.  If  this  increase  be  not  insensible,— if  the  lake,  over- 
flowing its  banks,  inundates  a  large  tract  of  land,  this  new 
portion  of  the  lake,  this  tract  thus  covered  with  water  still 
belongs  to  its  former  owner.  Upon  what  principles  can  we 
found  the  acquisition  of  it  in  behalf  of  the  owner  of  the  lake? 
The  space  is  very  easily  identified,  though  it  has  changed 
its  nature:  and  it  is  too  considerable  to  admit  a  presump- 
tion that  the  owner  had  no  intention  to  preserve  it  to  him- 
self, notwithstanding  the  changes  that  might  happen  to  it. 

But,  2.  If  the  lake  insensibly  undermines  a  part  of  the 
opposite  territory,  destroys  it,  and  renders  it  impossible  to 
be  known,  by  fixing  itself  there,  and  adding  it  to  its  bed, 
that  part  of  the  territory  is  lost  to  its  former  owner;  it  no 


'75)  See  note  74,  ante,  p.  122. 
M 


124  OF  RIVERS,  STREAMS,  AND  LAKES. 

BOOK  i.    longer  exists;  and  the  whole  of  the  lake  thus  incr  easedstill 
CHAP,  xxii.  belongs  to  the  same  state  as  before. 

3.  If  some  of  the  lands  bordering  on  the  lake  are  only 
overflowed  at  high  water,  this  transient  accident  cannot  pro- 
dace  any  change  in  their  dependence.  The  reason  why  the 
soil  which  the  lake  invades  by  little  and  little  belongs  to 
the  owner  of  the  lake,  and  is  lost  to  its  former  proprietor,  is, 
because  the  proprietor  has  no  other  boundary  than  the  lake, 
nor  any  other  marks  than  its  banks,  to  ascertain  how  far  his 
possessions  extend.  If  the  water  advances  insensibly,  he 
loses;  if  it  retires  in  like  manner,  he  gains:  such  must  have 
been  the  intention  of  the  nations  who  have  respectively  ap- 
popriatedto  themselves  the  lake  and  the  adjacent  lands:  — 
it  can  scarcely  be  supposed  that  they  had  any  other  inten- 
tion. But  a  territory  overflowed  for  a  time  is  not  confound- 
ed with  the  rest  of  the  lake:  it  can  still  be  recognised;  and 
the  owner  may  still  retain  his  right  of  property  in  it.  Were 
it  otherwise,  a  town  overflowed  by  a  lake  would  become 
subject  to  a  different  government  during  the  inundation, 
and  return  to  its  former  sovereign  as  soon  as  the  waters 
were  dried  up. 

4.  For  the  same  reasons,  if  the  waters  of  the  lake,  pene- 
trating by  an  opening  into  the  neighbouring  country,  there 
form  a  bay,  or  new  late,  joined  to  the  first  by  a  canal, 
this  new  body  of  water  and  the  canal  belong  to  the  owner 
of  the  country  in  which  they  are  formed.  For,  the  bound- 
aries are  easily  ascertained:  and  we  are  not  to  presume  an 
intention  of  relinquishing  so  considerable  a  tract  of  land  in 
case  of  its  happening  to  be  invaded  by  the  waters  of  an  ad- 
joining lake. 

It  must  be  observed  that  we  here  treat  the  question  as 
arising  between  two  states:  it  is  to  be  decided  by  other  prin- 
ciples when  it  relates  to  proprietors  who  are  members  of  the 

JrfA/*?'*  *"  ?e.latter  case>  ft  is  not  ™*ely  the  bounds 
of  the  soil,  but  also  its  nature  and  use,  that  determine  the 
^session  of  it  An  individual  who  possesses  a  field  on 
the  borders  of  a  lake,  cannot  enjoy  it  as  a  field  when  it  is 
overflowed  ;  and  a  person  who  has,  for  instance,  the  right  of 
mg  m  the.Iakmyexert  his  ri«ht  in  this  new  extent:  if 


-,  ,          .,  n      s  new  exent: 

]  the  waters  retire  the  field  is  restore!  to  the  use  of  its  former 
owner.    If  the  lake  penetrates  by  an  opening  into  the  low 

and  there  forms  afermane 

** 


f  The  same  P™1"?'68  shew>  that,  if  the  late  insensibly 
£"•»  ac«8S1°n  °f  hai^  ite  bank*.  -Iflw  byTeSg 
«  «  **'•    °'  *  *°y  °*hf  .:  D?a?nw'  this  bcrease  of  land  belongs  to  thf 


same  thb«  as 
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But,  if  the  lake  happened  to  be  suddenly  dried  up,  either 
totally  or  in  a  great  part  of  it,  the  bed  would  remain  in  the 
possession  of  the  sovereign  of  the  lake;  the  nature  of  the 
soil,  so  easily  known,  sufficiently  marking  out  the  limits. 

The  empire  or  jurisdiction  over  lakes  and  rivers  is  subject 
to  the  same  rules  as  the  property  of  them,  in  all  the  cases 
which  we  have  examined.  Each  state  naturally  possesses  it 
over  the  whole  or  the  part  of  which  it  possesses  the  domain. 
We  have  seen  (§  2t5)  that  the  nation,  or  its  sovereign,  com- 
mands in  all  places  in  its  possession. 
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§  277.  Bed 
of  a  lake 
dried  up. 

§  278.  Ju- 
risdiction 
over  lakes 
and  riven 
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CHAP.  XXIII.  

OF  THE  SEA  (76). 

IN  order  to  complete  the  exposition  of  the  principles  of  §  279.  The 
the  law  of  nations  with  respect  to  the  things  a  nation  may  JJJ  and  its 
possess,  it  remains  to  treat  of  the  open  sea.  The  use  of  the 


(76)  As  to  the  dominion  of  the 
mam  seas,  and  right  to  limit  the 
passage  thereon,  and  the  claim  of 
the  English  in  the  British  seas  and 
elsewhere,  in  general,  see  the  autho- 
rities collected  in  iChitty's  Commer- 
cial Law,  88  to  108.  With  respect 
to  the  view  taken  by  the  English 
law  of  rights  in  and  connected  with 
the  sea  and  sea  shore,  the  doctrine 
is,  that  the  sea  is  the  property  of  the 
king;  and  that  so  is  the  land  beneath, 
except  such  part  of  that  land  as  is  ca- 
pable of  being  usefully  occupied 
without  prejudice  to  navigation,  and 
of  which  a  subject  has  either  had  a 
grant  from  the  king,  or  has  so  exctu- 
sttte/y  used  it  for  so  long  a  time  as  to 
confer  on  him  a  title  by  prescription. 
In  the  latter  case,  a  presumption  is 
raised  that  the  king  has  either  grant- 
ed him  an  exclusive  right  to  it,  or 
has  permitted  him  to  have  pos- 
session of  it,  and  to  employ  his 
money  and  labour  upon  it,  so  as  to 
confer  upon  him  a  title  by  occupa- 
tion, the  foundation  of  most  of  the 
rights  to  property  in  land.  This  is 
the  law  of  England,  and  also  of  Jer- 
sey, and  some  other  islands  belonging 


to  Great  Britain.  Benest  v.  Pipon, 
Knapp'sRep. 67;  Blundell  v.  Co«f- 
r,-tl,  5  Bar.  &  Aid.  268;  and  The 
King  v.  Lord  Yarborougk,  3  Bar. 
&  Ores.  91,  and  1  Dow's.  Appeal 
Cases,  New  Series,  178.  In  the  first 
mentioned  case,  it  was  decided  that 
the  lord  of  a  manor  cannot  establish 
a  claim  to  the  exclusive  right  of  cut- 
ting sea  weed  on  rocks  below  low- 
water  mark,  except  by  a  grant  from 
the  king,  or  by  such  long  and  undis- 
turbed enjoyment  of  it  (viz.  at  least 
for  twenty  yews  continuously)  as  to 
give  him  a  title  by  prescription ;  and 
that  the  possession  necessary  to  con* 
stitute  a  title  by  prescription  must 
be  uninterrupted  and  peaceable,  both 
according  to  the  law  of$nglandy  the 
civil  law,  and  those  of  Itomce,  Nor- 
mandy, and  Jersey.  But,  where  arti- 
ficial cuts  or  recesses  have  been  made 
on  the  sea  shore,  into  and  over 
which  the  sea  afterwards  flows,  then, 
in  the  absence  of  proof  as  to  acts  of 
ownership,  the  soil  of  these  recesses 
is  to  be  presumed  to  have  belonged 
to  the  owner  of  the  adjacent  estate, 
and  not  to  the  crown.  Lowe  v.  Govettt 
3Bar.&Adol.8S3.— C, 
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BOOK  i.    open  sea  consists  in  navigation,  and  in  fishing;  along  its 
CHAP.XXIK.  coasts  it  is  moreover  of  use  for  the  procuring  of  several 
things  found  near  the  shore,  such  as  shell-fish,  amber, 
pearls,  &c.,  for  the  making  of  salt,  and,  finally,  for  the  esta- 
blishment of  places  of  retreat  and  security  for  vessels. 
§280.  Whe-     The  open  sea  is  not  of  such  a  nature  as  to  admit  the  hold- 
!anVe%?-a  ™*  possession  of  it,  since  no  settlement  can  be  formed  on  it, 
sessed^nd  so  as  to  hinder  others  from  passing.    But  a  nation  power- 
its  domi-     ful  at  sea  may  forbid  others  to  fish  in  it  and  to  navigate  it; 
™n  appro-  declaring  that  she  appropriates  to  herself  the  dominion  over 
p  it,  and  that  she  will  destroy  the  vessels  that  shall  dare  to  ap- 

pear in  it  without  her  permission.    Let  us  see  whether  she 
has  a  right  to  do  this. 

§  281.  NO-      It  is  manifest  that  the  use  of  the  open  sea,  which  consists 
body  has  a  in  navigation  and  fishing,  is  innocent  and  inexhaustible;  that 
propriate^to  *s  t(?  ^a? — ^e  w^°  navigates  or  fishes  in  the  open  sea  does 
himself  the  no  injury  to  any  one,  and  the  sea,  in  these  two  respects,  is 
use  of  the    sufficient  for  all  mankind.    Now,  nature  does  not  give  to 
op«n  sea.     ^^  a  ^^  Q£  appr0priating  to  himself  things  that  majr  be 
innocently  used,  and  that  are  inexhaustible,  and  sufficient 
for  all.    For,  since  those  things,  while  common  to  all,  are 
sufficient  to  supply  the  wants  of  eachi— whoever  should,  to 
the  exclusion  of  all  other  participants,  attempt  to  render  him- 
£    126  ]  self  sole  proprietor  of  them,  would  unreasonably  wrest  the 
bounteous  gifts  of  nature  from  the  parties  excluded.    The 
earth  no  longer  furnishing,  without  culture,  the  things  ne- 
cessary or  useful  to  the  human  race,  who  were  extremely 
multiplied,  it  became  necessary  to  introduce  the  right  of 
property,  in  order  that  each  might  apply  himself  with  more 
success  to  the  cultivation  of  what  had  fallen  to  his  share,  and 
multiply,  by  his  labour,  the  necessaries  and  conveniences  of 
life.    It  is  for  this  reason  the  law  of  nature  approves  the 
rights  of  dominion  and  property,  which  put  an  end  to  the 
primitive  manner  of  living  in  common.    But  this  reason  can- 
not apply  to  things  which  are  in  themselves  inexhaustible; 
and,  consequently,  it  cannot  furnish  any  just  grounds  for 
seizing  the  exclusive  possession  of  them.    If  the  free  and 
common  use  of  a  thing  of  this  nature  was  prejudicial  or  dan- 
gerous to  a  nation,  the  care  of  their  own  safety  would  autho- 
rize them  to  reduce  that  thing  under  their  own  dominion,  if 
possible,  in  order  to  restrict  the  use  of  it  by  such  precau- 
tions as  prudence  might  dictate  to  them.    But  this  is  not 
the  case  with  the  open  sea,  on  which  people  may  sail  and 
fish  without  the  least  prejudice  to  any  person  whatsoever, 
and  without  putting  any  one  in  danger.    No  nation,  there- 
fore, has  a  right  to  take  possession  of  the  open  sea,  or  claim 
the  sole  use  of  it,  to  the  exclusion  of  other  nations.    The 
kings  of  Portugal  formerly  arrogated  to  themselves  the  em- 
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pire  of  the  seas  of  Guinea  and  the  East  Indies;*  but  the    BOOK  i. 
other  maritime  powers  gave  themselves  little  trouble  about  CHAP-XX!lf' 
such  a  pretension. 

The  right  of  navigating  and  fishing  in  the  open  sea  being  §  282.  The 
then  a  right  common  to  all  men,  the  nation  that  attempts  to  nation  that 
exclude  another  from  that  advantage,  does  her  an  injury,  ^JJJJJJ1 10 
and  furnishes  her  with  sufficient  grounds  for  commencing  another, 
hostilities,  since  nature  authorizes  a  nation  to  repel  an  in-  does  it  an 
jury— that  is,  to  make  use  of  force  against  whoever  would lnjury" 
deprive  her  of  her  rights. 

Nay,  more, — a  nation,  which,  without  a  legitimate  claim,  §  283.  it 
would  arrogate  to  itself  an  exclusive  right  to  the  sea,  andcvc.ndoe8 
support  its  pretensions  by  force,  does  an  injury  to  all  na-  JJ|  nations.0 
tions;  it  infringes  their  common  right;  and  they  are  justifi- 
able in  forming  a  general  combination  against  it,  in  order  to 
repress  such  an  attempt.    Nations  have  the  greatest  inter- 
est in  causing  the  law  of  nations,  which  is  the  basis  of  their 
tranquillity,  to  be  universally  respected.     If  any  one  openly 
tramples  it  under  foot,  they  all  may  and  ought  to  rise  up 
against  him;  and,  by  uniting  their  forces  to  chastise  the 
common  enemy,  they  will  discharge  their  duty  towards  them- 
selves, and  towards  human  society,  of  which  they  are  mem- 
bers (Prelim.  §22). 

However,  as  every  one  is  at  liberty  to  renounce  his  right,  §  284.  It 
a  nation  may  acquire  exclusive  rights  of  navigation  and  fish-  may  **&&* 
ing,  by  treaties,  in  which  other  nations  renounce  in  its  favour  S^by81™ 
the  rights  they  derive  from  nature.    The  latter  are  obliged  treaties: 
to  observe  their  treaties;  and  the  nation  they  have  favoured 
has  a  right  to  maintain  by  force  the  possession  of  its  advan- 
tages.   Thus,  the  house  of  Austria  has  renounced,  in  fa-  [  127  ] 
vour  of  England  and  Holland,  the  right  of  sending  vessels 
from  the  Netherlands  to  the  East  Indies.    In  Grotius,  de 
Jure  BelK  et  Pacts,  Lib.  II.  Cap.  III.  §  15,  may  be  found 
many  instances  of  similar  treaties. 

As  the  rights  of  navigation  and  of  fishing,  and  other  rights  § 285-  but 
which  may  be  exercised  on  the  sea,  belong  to  the  class  of  JJtoJ£™" 
those  rights  of  mere  ability  (jura  wer&facultatis),  which  and  long 
are  imprescriptible  (§95),  they  cannot  be  lost  for  want  of  use  (77), 
use.    Consequently,  although  a  nation  should  happen  to 
have  been,  from  time  immemorial,  in  sole  possession  of  the 
navigation  or  fishery  in  certain  seas,  it  cannot,  on  this  foun- 
dation, claim  an  exclusive  right  to  those  advantages.    For, 
though  others  have  not  made  use  of  their  common  right  to 
navigation  and  fishery  in  those  seas,  it  does  not  thence  fol- 

*  See  Grotius's  Mare  Liberum,  and       (77)  See  observations  and  author 
Solden's  Mare  Clausum,  lib.  i.  cap.    cities,  1  Chit.  Com,  L.  S87,  n,  4, 5. 
xv  iu 
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BOOK  i.    low  that  they  have  had  any  intention  to  renounce  it;  and 

CHAP.XTTIT.  tjiey  are  entitled  to  exert  it  whenever  they  think  proper  (78). 

§286.  un-       But  it  may  happen  that  the  non-usage  of  the  right  may 

less  by  vir-  assume  the  nature  of  a  consent  or  tacit  agreement,  and  thus 

agrMment  *  become  a  title  in  favour  of  one  nation  against  another.  When 

a  nation  that  is  in  possession  of  the  navigation  and  fishery 

in  certain  tracts  of  sea  claims  an  exclusive  right  to  them, 

and  forbids  all  participation  on  the  part  of  other  nations, — 

if  the  others  obey  that  prohibition  with  sufficient  marks  of 

acquiescence,  they  tacitly  renounce  their  own  right  in  favour 

of  that  nation,  and  establish  for  her  a  new  right,  which  she 

may  afterwards  lawfully  maintain  against  them,  especially 

when  it  is  confirmed  by  long  use  (79). 

§  287.  The  The  various  uses  of  the  sea  near  the  coasts  render  it  very 
wastsmaJ6 susceptible  of  property.  It  furnishes  fish,  shells,  pearls, 
become  a  amber,  Sec.  Now,  in  all  these  respects,  its  use  is  not  inex- 
property.  haustible:  wherefore,  the  nation  to  whom  the  coasts  belong 
may  appropriate  to  themselves,  and  convert  to  their  own 
profit,  an  advantage  which  nature  has  so  placed  within  their 
reach  as  to  enable  them  conveniently  to  take  possession  of 
it,  in  the  same  manner  as  they  possessed  themselves  of  the 
dominion  of  the  land  they  inhabit.  Who  can  doubt  that 
the  pearl  fisheries  of  Bahrein  and  Ceylon  may  lawfully  be- 
come property?  And  though,  where  the  catching  of  fish 
is  the  only  object,  the  fishery  appears  less  liable  to  be  ex- 
hausted, yet,  if  a  nation  have  on  their  coast  a  particular 
fishery  of  a  profitable  nature,  and  of  which  they  may  become 
masters,  shall  they  not  be  permitted  to  appropriate  to  them- 
selves that  bounteous  gift  of  nature,  as  an  appendage  to  the 
country  they  possess,  and  to  reserve  to  themselves  8ie  great 
advantages  which  their  commerce  may  thence  derive  in  case 
there  be  a  sufficient  abundance  offish  to  furnish  the  neigh- 
bouring nations?  But  if,  so  far  from  taking  possession  of 
it,  the  nation  has  once  acknowledged  the  common  right  of 
other  nations  to  come  and  fish  there,  it  can  no  longer  ex- 
clude them  from  it;  it  has  left  that  fishery  in  its  primi- 
tive freedom,  at  least  with  respect  to  those  who  have 
been  accustomed  to  take  advantage  of  it.  The  English, 
not  having  originally  taken  exclusive  possession  of  the  her- 
ring fishery  on  their  coasts,  it  is  become  common  to  them 
with  other  nations. 

[   128  ]     A  nation  may  appropriate  to  herself  those  things  of  which 
§288.  An-  the  free  and  common  use  would  be  prejudicial  or  dangerous 


(78)  As  to  the  effect  of  twenty  in  Benest  v.  Pipon,  Knapp's  Rep. 

years'  uninterrupted  use,  and  what  67.— C. 

interruption  not  successfully  litigated  (79)  See  further,  1  Chit.  Com.  L. 

will  prevent  anght,see  the  judgment  94,n.l;  ib.98,  s,l.— C. 
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to  her.  This  is  a  second  reason  for  which  governments  ex-  BOOK  i. 
tend  their  dominion  over  the  sea  along  their  coasts  as  far  CHAP.XXHI. 
as  they  are  able  to  protect  their  right.  It  is  of  considerable  for  appro- 
importance  to  the  safety  and  welfare  of  the  state  that  a  ge-  2j*2jj2f 
neral  liberty  be  not  allowed  to  all  comers  to  approach  so  JJJ  on'tbe" 
near  their  possessions,  especially  with  ships  of  war,  as  to  coasts  (so). 
hinder  the  approach  of  trading  nations,  and  molest  their 
navigation.  During  the  war  between  Spain  and  the  United 
Provinces,  James  I.,  King  of  England,  marked  out  along 
his  coasts  certain  boundaries,  within  which  he  declared 
that  he  would  not  suffer  any  of  the  powers  at  war  to  pursue 
their  enemies,  nor  even  allow  their  armed  vessels  to  stop 
and  observe  the  ships  that  should  enter  or  sail  out  of  the 
ports.*  These  parts  of  the  sea,  thus  subject  to  a  nation, 
are  comprehended  in  her  territory;  nor  must  any  one  navi- 
gate them  without  her  consent.  But,  to  vessels  that  are  not 
liable  to  suspicion,  she  cannot,  without  a  breach  of  duty,  re- 
fuse permission  to  approach  for  harmless  purposes,  since  it 
is  a  duty  incumbent  on  every  proprietor  to  allow  to  stran- 
gers a  free  passage,  even  by  land,  when  it  may  be  done  with- 
out damage  or  danger.  It  is  true  that  the  state  itself  is  sole 
judge  of  what  is  proper  to  be  done  in  every  particular  case 
that  occurs;  and,  if  it  judges  amiss,  it  is  to  blame:  but  the 
others  are  bound  to  submit.  It  is  otherwise,  however,  in 
cases  of  necessity, — as,  for  instance,  when  a  vessel  is  obliged 
to  enter  a  road  which  belongs  to  you,  in  order  to  shelter 
herself  from  a  tempest.  In  this  case,  the  right  of  entering 
wherever  we  can,  provided  we  cause  no  damage,  or  that  we 
repair  any  damage  done,  is,  as  we  shall  shew  more  at  large, 
a  remnant  of  the  primitive  freedom  of  which  no  man  can  be 
supposed  to  have  divested  himself;  and  the  vessel  may  law- 
fully enter  in  spite  of  you,  if  you  unjustly  refuse  her  per- 
mission. 

It  is  not  easy  to  determine  to  what  distance  a  nation  may  §  289.  How 
extend  its  rights  over  the  sea  by  which  it  is  surrounded.  f*r  fhis  P*>*~ 
Bodinus  t  pretends,  that,  according  to  the  common  right  of  J™""1  mftw 
all  maritime  nations,  the  prince's  dominion  extends  to  the 
distance  of  thirty  leagues  from  the  coast.  But  this  exact 
determination  can  only  be  founded  on  a  general  consent 
of  nations,  which  it  would  be  difficult  to  prove.  Each  state 
may,  on  this  head,  make  what  regulation  it  pleases  so  far 
as  respects  the  transactions  of  the  citizens  with  each  other, 


(80)  See  further,  1-Chit.  Com.  L.  s.  9,  pp.  167, 8;  1  Chit  Com.  L.  99, 
92,  n.  2;  ib.  94,  n.  1;  ib.  95,  n.  1;  n.  1 ;  ib.100,  n.1 ;  ib  101,  n.2;  ib. 
Puff.  b.  3,  c.  3,  s.  6f j>.  69.— C.  101,  n.  4 ;  ib.  287,  n.  7 ;  ib.  441,  n.  5. 

*  Selden's  Mare  Clausum,  lib.  II.  t  In  his  Republic,  book  1.  c.  X* 

(81)  See  further,  Puff.  b.  4,  c.5, 
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BOOK  i.    or  their  concerns  with  the  sovereign:  but,  between  nation 
.  an<j  nation,  all  that  can  reasonably  be  said  is,  that,  in  ge- 
neral, the  dominion  of  the  state  over  the  neighbouring  sea 
extends  as  far  as  her  safety  renders  it  necessary  and  her 
power  is  able  to  assert  it;  since,  on  the  one  hand,  she  can- 
not appropriate  to  herself  a  thing  that  is  common  to  all 
mankind,  such  as  the  sea,  except  so  far  as  she  has  need  of 
it  for  some  lawful  end  (§  281),  and,  on  the  other,  it  would  be 
]  a  vain  and  ridiculous  pretension  to  claim  a  right  which  she 
\vere  wholly  unable  to  assert.    The  fleets  of  England  have 
given  room  to  her  kings  to  claim  the  empire  of  the  seas 
which  surround  that  island,  even  as  far  as  the  opposite 
coasts.*    Selden  relates  a  solemn  actf,  by  which  it  appears, 
that,  in  the  time  of  Edward  L,  that  empire  was  acknow- 
ledged by  the  greatest  part  of  the  maritime  nations  of  Eu- 
rope; and  the  republic  of  the  United  Provinces  acknow- 
ledged it,  in  some  measure,  by  the  treaty  of  Breda,  in  1667, 
at  least,  so  far  as  related  to  the  honours  of  the  flag.    But 
solidly  to  establish  a  right  of  such  extent,  it  were  necessary 
to  prove  very  clearly  the  express  or  tacit  consent  of  all  the 
powers  concerned.    The  French  have  never  agreed  to  this 
pretension  of  England;  and,  in  that  very  treaty  of  Breda 
just  mentioned,  Louis  XIV.  would  not  even  suffer  the  chan- 
nel to  be  called  the  English  channel,  or  the  British  sea. 
The  republic  of  Venice  claims  the  empire  of  the  Adriatic, 
and  every  body  knows  the  ceremony  annually  performed 
upon  that  account.    In  confirmation  of  this  right  we  are  re- 
ferred to  the  examples  of  Uladislaus,  King  of  Naples,  of 
the  emperor  Frederic  III,  and  of  some  of  the  kings  of  Hun- 
gary, who  asked  permission  of  the  Venetians  for  their  ves- 
sels to  pass  through  that  seaj.    That  the  empire  of  the 
Adriatic  belongs  to  the  republic  to  a  certain  distance  from 
her  own  coasts,  jta  the  places  of  which  she  can  keep  posses- 
sion, and  of  which  the  possession  is  important  to  her  own 
safety,  appears  to  me  incontestable:  but  I  doubt  very  much 
whether  any  power  is  at  present  disposed  to  acknowledge 
her  sovereignty  over  the  whole  Adriatic  sea.    Such  preten- 
sions to  empire  are  respected  as  long  as  the  nation  that 
makes  them  is  able  to  assert  them  by  force ;  but  they  vanish 
of  course  on  the  decline  of  her  power.    At  present  the 
whole  space  of  the  sea  within  cannon  shot  of  the  coast  is 
considered  as  making  a  part  of  the  territory;  and,  for  that 
reason,  a  vessel  taken  under  the  cannon  of  a  neutral  fortress 
is  not  a  lawful  prize  (83). 


*  See  Selden  s  Mare  Cluiumu.  (82)  Post,  I).  3,  c.  7,  J  132,  p. 

t  Ibtd.  hb.  2,  cap.\xvin.  344,— C. 

J  Ibid.  lib.  i.  cap.  xvi. 
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The  shores  of  the  sea  incontestibly  belong  to  the  nation    BOOK  i. 
that  possesses  the  country  of  which  they  are  a  part;  and  QHAP.XIIK. 
they  belong  to  the  class  of  public  things.    If  civilians  have  §  290. 
set  them  down  as  things  common  to  all  mankind  (res  com-  Shores  and 
munes),  it  is  only  in  regard  to  their  use;  and  we  are  not porta 
thence  to  conclude  that  they  considered  them  as  indepen- 
dent of  the  empire:  the  very  contrary  appears  from  a  great 
number  of  laws.     Ports  and  harbours  are  manifestly  an  ap- 
pendage to  and  even  a  part  of  the  country,  and  consequent- 
ly are  the  property  of  the  nation.     Whatever  is  said  of  the 
land  itself,  will  equally  apply  to  them,  so  far  as  respects  the 
consequences  of  the  domain  and  of  the  empire. 

All  we  have  said  of  the  parts  of  the  sea  near  the  coast,  §291. 
may  be  said  more  particularly,  and  with  much  greater  rea-  and  straits 
son,  of  roads,  bays,  and  straits,  as  still  more  capable  of  be-  ^    * 
ing  possessed,  and  of  greater  importance  to  the  safety  of  the  r  i  an 
country.    But  I  speak  of  bajs  and  straits  of  small  extent,  L 
and  not  of  those  great  tracts  of  sea  to  which  these  names 
are  sometimes  given,  as  Hudson's  Bay  and  the  Straits  of 
Magellan,  over  which  the  empire  cannot  extend,  and  still 
less  a  right  of  property.     A  bay,  whose  entrance  can  be  de- 
fended, may  be  possessed  and  rendered  subject  to  the  laws 
of  the  sovereign;  and  it  is  important  that  it  should  be  so, 
since  the  country  might  be  much  more  easily  insulted  in 
such  a  place,  than  on  the  coast  that  lies  exposed  to  the 
winds  and  the  impetuosity  of  the  waves. 

It  must  be  remarked,  with  regard  to  straits,  that,  when  §  202. 
they  serve  for  a  communication  between  two  seas,  the  navi-  Stra?ta  in 
gation  of  which  is  common  to  all,  or  several  nations,  the  na-  cuar 
tion  which  possesses  the  strait  cannot  refuse  the  others  a 
passage  through  it,  provided  that  passage  be  innocent  and 
attended  with  no  danger  to  herself.  By  refusing  it  without 
just  reasons,  she  would  deprive  those  nations  of  an  advan- 
tage granted  them  by  nature ;  and  indeed,  the  right  to  such 
a  passage  is  a  remnant  of  the  primitive  liberty  enjoyed  by 
all  mankind.  Nothing  but  the  care  of  his  own  safety  can 
authorize  the  owner  of  the  strait  to  make  use  of  certain  pre- 
cautions, and  to  require  certain  formalities,  commonly  es- 
tablished by  the  custom  of  nations.  He  has  a  right  to  levy 
a  moderate  tax  on  the  vessels  that  pass,  partly  on  account 
of  the  inconvenience  they  give  him,  by  obliging  him  to  be 
on  his  guard — partly  as  a  return  for  the  safety  he  procures 

(83)  See  further  1  Chitty's  Com-  but  by  express  grant  from  the  king, 

mercial  Law,  100,  n.  2.    The  sea  or  uninterrupted  presumption.  Benest 

shore,  below  lo\\ -water  mark,  pnmA  v.  Pipon,  Knapp's  Rep.  67. 
facia  belongs  to  the  king  and  all  his        (84)  See  1  Chilly's  Commercial 

subjects,  and  no  subject  can  claim  an  I*i\v,  100,  n.  3. — C. 
exclusive  right  to  cut  sea- \\eed  on        (85)  See  1  Chitty's  Commercial 

rocks  situate  below  low-water  mark,  Law,  101,  n.  1.— C. 
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tory:  the  sovereign  commands  there;  he  makes  laws,  and    BOOK  i. 
may  punish  those  who  violate  them;  in  a  word,  he  has  the  CHAP.XSHI. 
same  rights  there  as  on  land,  and,  in  general,  every  right 
which  the  laws  of  the  state  allow  him. 

It  is,  however,  true  that  the  empire  and  the  domain,  or  pro- 
perty, are  not  inseparable  in  their  own  nature,  even  in  a 
sovereign  state.*  As  a  nation  may  possess  the  domain  or 
property  of  a  tract  of  land  or  sea,  without  having  the  sove- 
reignty of  it,  so  it  may  likewise  happen  that  she  shall  pos- 
sess the  sovereignty  of  a  place,  of  wLich  the  property  or  the 
domain,  with  respect  to  use,  belongs  to  some  other  nation. 
But  it  is  always  presumed,  that,  when  a  nation  possesses  the 
useful  domain  of  any  place  whatsoever,  she  lias  also  the 
higher  domain  and  empire,  or  the  sovereignty  (§  205).  We 
cannot,  however,  from  the  possession  of  the  empire,  infer 
with  equal  probability,  a  co-existent  possession  of  the  useful 
domain;  for,  a  nation  may  have  good  reasons  for  claiming 
the  empire  over  a  country,  and  particularly  over  a  tract  of 
sea,  without  pretending  to  have  any  property  in  it,  or  any 
useful  domain.  The  English  have  never  claimed  the  pro- 
perty of  all  the  seas  over  which  they  hate  claimed  the  em- 
pire (88). 

This  is  all  we  have  to  say  in  this  first  book.  A  more  minute 
detail  of  the  duties  and  rights  of  a  nation,  considered  in  her- 
self, would  lead  us  too  far.  Such  detail  must,  as  we  have 
already  observed,  be  sought  for  in  particular  treatises  on 
the  public  and  political  law.  We  are  very  far  from  flatter- 
ing ourselves  that  we  have  omitted  no  important  article:  this 
is  a  slight  sketch  of  an  immense  picture:  but  an  intelligent 
reader  will,  without  difficulty  supply  all  our  omissions  by 
making  a  proper  application  of  the  general  principles:  we 
have  taken  the  utmost  care  solidly  to  establish  those  princi- 
ples, and  to  develop  them  with  precision  and  perspicuity. 

*  See  Book  II.  §  83.  ed,  and  so  obnoxious  to  foreign  ship- 

(88)  As  to  the  British  seas,  and  the  ping,  see  id.  101,  2 ;   Molloy,  b.  1, 

claims  of  the  English  of  empire  over  c.  5,  ss.  1 1 ;   and  see  Postlewaite's 

the  seas  in   general,  see   Selden's  Diet.  tit.  Sea,  British;  Marten's,  L. 

Mare  Clausum,  b.  2,  c.l,  p.  182,  Nat.  168,  9—172,175;  Com,  Dig. 

and    other   authorities  collected  1  Navigation,  A.   And,  as  to  the  French 

Gutty's  Commercial  Law,  101, 2, 3.  view  of  the  right  of  the  sea,  and  of 

As  to  the  duty  of  the  flag,  or  the  ob-  the  respects  to  be  observed  between 

ligation  upon  other  nations  to  pay  a  ships,  see  Court  de  Drott  Public 

particular  mark  of  respect  to  British  Interne  et  Ibferne,  Tom.  2,  p.  80 

men  of  war,  by  striking  their  flag  or  to  84,  and  id.  396  to  406.— C. 
lowering  their  topsail,  formerly  claim- 
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OF  THE  COMMON  DUTIES  OF  A  NATION  TOWARDS  OTHERS $  OK, 
OF  THE  OFFICES  OF  HUMANITY  BETWEEN  NATIONS. 

§  i.  Foun-      THE  following  maxims  will  appear  very  strange  to  cabi- 
fCconuLm  ^politicians;  and  such  is  the  misfortune  of  mankind,  that, 
and  mutual  to  many  of  those  refined  conductors  of  nations,  the  doctrine 
duties  of     of  this  chapter  will  be  a  subject  of  ridicule.    Be  it  so;  but 
nations.      we  ^^  nevertheless,  boldly  lay  down  what  the  law  of  na- 
ture prescribes  to  nations.    Shall  we  be  intimidated  by  ridi- 
cule, when  we  speak  after  Cicero?  That  great  man  held  the 
reins  of  the  most  powerful  state  that  ever  existed;  and  in 
that  station  he  appeared  no  less  eminent  than  at  the  bar. 
The  punctual  observance  of  the  law  of  nature  he  considered 
as  the  most  salutary  policy  to  the  state.    In  my  Preface  I 
have  already  quoted  this  fine  passage — Nihil  eat  quod  ad- 
hue  de  republica  putem  dictum,  et  quopossim  longius  pro- 
gredi,  nisi  sit  confirmatum,  non  modofahum  esse  itlud,  sine 
injuria  non  posse,  sed  hoc  verissimum,  sine  summa  justitia 
rempublicam  regi  non  posse,*    I  might  say  on  good  grounds, 
that,  by  the  words  summa  justitia,  Cicero  means  that  uni- 
versal justice  which  consists  in  completely  fulfilling  the  law 
of  nature.    But  in  another  place  he  explains  himself  more 
clearly  on  this  head,  and  gives  us  sufficiently  to  understand 
[    134  ]  that  he  does  not  confine  the  mutual  duties  of  men  to  the  ob- 
servance of  justice,  properly  so  called.    "  Nothing,"  says 
he,  "  is  more  agreeable  to  nature,  more  capable  of  afford- 
ing true  satisfaction,  than,  in  imitation  of  Hercules,  to  un- 
dertake even  the  most  arduous  and  painful  labours  for  the 
benefit  and  preservation  of  all  nations."    Magis  est  secun- 
dum  nafaram,  pro  omnibus  gentibus,  si  fieri  possit,  conser- 
vandis  autjuvaitdis,  maximos  labor es  mokstiasque  wsripere, 

*  Fragra.  ex  lib,  ii.  Djp  Republica. 
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imitantem  Hercnlem  ilium,  quern  hominum  famas  benefido-  BOOK  ir. 
rum  memor,  in  concilium  coelestium  collocavit,  quarn  viverc  rHAP-  '• 
in  solitudine,  non  modo  sine  ullis  molestiis,  sed  etiam  in  max- 
imis  voluptatibus,  abundantem  omnibus  copiis,  ut  excellas 
etiam  puichritudine  et  viribus*  Quocirca  optima  quisque  et 
splendidissimo  ingenio  longe  illam  mtam  huic  anteponiL* 
In  the  same  chapter,  Cicero  expressly  refutes  those  who  are 
for  excluding  foreigners  from  the  benefit  of  those  duties  to 
which  they  acknowledge  themselves  bound  towards  their 
fellow  citizens.  Qui  autem  civtum  rationem  dicunt  haben- 
dam,  externorum  negant,  hi  dirimunt  communem  humani  ge- 
neris societatetn,-  qua  sublata9  beneficentia,  liberalitas,  bo- 
nitas9justitia$funditus  tollitur,-  qua  qm  tottunt,  etiam  ad- 
versus  Deos  immortales  impii  judicandi  sunt;  ab  Us  enim 
constitutam  inter  homines  sodetatem  evertunt. 

And  why  should  we  not  hope  still  to  find,  among  those 
who  are  at  the  head  of  affairs,  some  wise  individuals  who 
are  convinced  of  this  great  truth,  that  virtue  is,  even  for  so- 
vereigns and  political  bodies,  the  most  certain  road  to  pros- 
perity and  happiness?  There  is  at  least  one  benefit  to  be 
expected  from  the  open  assertion  and  publication  of  sound 
maxims,  which  is,  that  even  those  who  relish  them  the  least 
are  thereby  laid  under  a  necessity  of  keeping  within  some 
bounds,  lest  they  should  forfeit  their  characters  altogether. 
To  flatter  ourselves  with  the  vain  expectation  that  men,  and 
especially  men  in  power,  will  be  inclined  strictly  to  conform 
to  the  laws  of  nature,  would  be  a  gross  mistake;  and  to  re- 
nounce all  hope  of  making  impression  on  some  of  them, 
would  be  to  give  up  mankind  for  lost. 

Nations  being  obliged  by  nature  reciprocally  to  cultivate 
human  society  (Prelim.  §  1 1),  are  bound  to  observe  towards 
each  other  all  the  duties  which  the  safety  and  advantage  of 
that  society  require. 

The  offices  of  humanity  are  those  succours,  those  duties,  §  2-  Offices 
which  men  owe  to  each  other,  as  men, — that  is,  as  social  JJ  b^ani" 
beings  formed  to  live  in  society,  and  standing  in  need  of  their  fimn- 
mutual  assistance  for  their  preservation  and  happiness,  and  dation. 
to  enable  them  to  live  in  a  manner  conformable  to  their  na- 
ture.   Now,  the  laws  of  nature  being  no  less  obligatory  on 
nations  than  on  individuals  (Prelim.  §  5),  wJiatever  duties 
each  man  owes  to  other  men,  the  same  does  each  nation,  in 
its  way,  owe  to  other  nations  (Prelim.  §  10,  &c.).    Such  is 
the  foundation  of  those  common  duties— of  those  offices  of 
humanity— to  which  nations  are  reciprocally  bound  towards 
each  other.    They  consist,  generally,  in  doing  every  thing  [   185  ] 
in  our  power  for  the  preservation  and  happiness  of  others, 


DeOfficfo,  lib.iii.cap.5. 
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BOOK  ii.    as  far  as  such  conduct  is  reconcilable  with  our  duties  to- 
C>IAP-  '•   wards  ourselves. 
§  a.  Gene-      The  nature  and  essence  of  man,  who,  without  the  assist- 

SfJi'th?1*  ance  of  his  fellow  men'  is  unable  to  supply  all  his  wants,  to 
mutual  du-  preserve  himself,  to  render  himself  perfect,  and  to  live  hap- 
tjes  of  na-  pily,  plainly  shews  us  that  he  is  destined  to  live  in  society, 
fton8'  in  the  interchange  of  mutual  aid  ;  and,  consequently,  that  all 
men  are,  by  their  very  nature  and  essence,  obliged  to  unite 
their  common  efforts  for  the  perfection  of  their  own  being 
and  that  of  their  condition.  The  surest  method  of  suc- 
ceeding in  this  pursuit  is,  that  each  individual  should  exert 
his  efforts  Jirst  for  himself  and  then  for  others.  Hence  it 
follows,  that,  whatever  we  owe  to  ourselves,  we  likewise  owe 
to  others,  so  far  as  they  stand  in  need  of  assistance,  and  we 
can  grant  it  to  them  without  being  wanting  to  ourselves. 
Since,  then,  one  nation^  in  its  way,  owes  to  another  nation 
every  duly  that  one  man  owes  to  another  man,  we  may  confi- 
dently lay  down  this  general  principle:—  one  state  owes  to 
another  state  whatever  it  owes  to  itself,  so  far  as  that  other 
stands  in  real  need  of  its  assistance,  and  the  former  can 
grant  it  without  neglecting  the  duties  it  owes  to  itself. 
Such  is  the  eternal  and  immutable  law  of  nature.  Those 
who  might  be  alarmed  at  this  doctrine,  as  totally  subversive 
of  the  maxims  of  sound  policy,  will  be  relieved  from  their 
apprehensions  by  the  two  following  considerations:  — 

1.  Social  bodies  or  sovereign  states  are  much  more  capa- 
ble of  supplying  all  their  wants  than  individual  men  are  ; 
and  mutual  assistance  is  not  so  necessary  among  them,  nor 
so  frequently  required.     Now,  in  those  particulars  which 
a  nation  can  itself  perform,  no  succour  is  due  to  it  from 
others. 

2.  The  duties  of  a  nation  towards  itself,  and  chiefly  the 
care  of  its  own  safety,  require  much  more  circumspection 
and  reserve  than  need  be  observed  by  an  individual  in  giv- 
ing assistance  to  othars.    This  remark  we  shall  soon  illus- 
trate. 


nn  •   °?  a?  the  duties  of  a  nation  towards  itself,  the  chief  ob- 
br  the  pre-  Ject  ls  lts  preservation  and  perfection,  together  with  that  of 
ervation  of  its  state.    The  detail  given  of  them  in  the  first  book  of  this 
•*«.       work  may  serve  to  point  out  the  several  objects  in  relation 
to  which  a  state  may  and  should  assist  another  state-    Every 
nation  ought,  on  occasion,  to  labour  for  the  preservation  of 
others,  and  for  securing  them  from  ruin  and  destruction,  as 
tor  as  it  can  do  this  without  exposing  itself  too  much. 
Iftus,  when  a  neighbouring  nation  is  unjustly  attacked  by  a 
powerful  enemy  who  threatens  to  oppress  it,  if  you  can  de- 
fend it,  without  exposing  yourself  to  great  danger,  unques- 
tionably it  is  your  duty'to  do  so.    Let  it  not  be  said,  in 
objection  to  this,  that  a  sovereignis  not  to  expose  the  lives 
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of  his  soldiers,  for  the  safety  of  a  foreign  nation  with  which    BOOK  n. 
he  has  not  contracted  a  defensive  alliance.    It  may  be  his    QHAP.I. 
own  case  to  stand  in  need  of  assistance;  and  consequently, 
he  is  acting  for  the  safety  of  his  own  nation  in  giving  energy 
to  the  spirit  and  disposition  to  afford  mutual  aid.    Accord-  [   136  ] 
ingly,  policy  here  coincides  with  and  enforces  obligation  and 
duty.    It  is  the  interest  of  princes  to  stop  the  progress  of 
an  ambitious  monarch  who  aims  at  aggrandizing  himself  by 
subjugating  his  neighbours.    A  powerful  league  was  formed 
in  favour  of  the  United  Provinces,  when  threatened  with  the 
yoke  of  Lewis  XIV.*    When  the  Turks  laid  siege  to  Vi- 
enna, the  brave  Sobieski,  King  of  Poland,  saved  the  house 
of  Austria/)*  and  possibly  all  Germany,  and  his  own  king-* 
dom. 

For  the  same  reason,  if  a  nation  is  afflicted  with  famine,  §5.  it  ought 
all  those  who  have  provisions  to  spare  ought  to  relieve  her  *°  *Tst  a 
distress,  without,  however,  exposing  themselves  to  want  (89).  2,*^  with 
But,  if  that  nation  is  able  to  pay  for  the  provisions  thus  fur>  famine  or 
nished,  it  is  perfectly  lawful  to  sell  them  to  her  at  a  reason-  aljy  other 
able  rate;  for,  they  are  not  bound  to  furnish  her  with  what calamities- 
she  is  herself  capable  of  procuring;  and,  consequently,  there 
is  no  obligation  of  gratuitously  bestowing  on  her  such  things 
as  she  is  able  to  purchase.    To  give  assistance  in  such  ex- 
treme necessity  is  so  essentially  conformable  to  humanity, 
that  the  duty  is  seldom  neglected  by  any  nation  that  has  re* 
ceived  the  slightest  polish  of  civilization.   The  great  Henry 
the  Fourth  could  not  forbear  to  comply  with  it  in  favour  of 
obstinate  rebels  who  were  bent  on  his  destruction.^ 

^  Whatever  be  the  calamity  with  which  a  nation  is  af- 
flicted, the  like  assistance  is  due  to  it.  We  have  seen  little 
states  in  Switzerland  order  public  collections  to  be  made  in 
behalf  of  towns  or  villages  of  the  neighbouring  countries, 
which  had  been  ruined  by  fire,  and  remit  them  liberal  suc- 
cours; the  difference  of  religion  proving  no  bar  to  the  per- 
formance of  so  humane  a  deed.  The  calamities  of  Portugal 
have  given  England  an  opportunity  of  fulfilling  the  duties 
of  humanity  with  that  noble  generosity  which  characterizes 
a  great  nation.  On  the  first  intelligence  of  the  disastrous 
fate  of  Lisbon  §,  the  parliament  voted  a  hundred  thousand 
pounds  sterling  for  the  relief  of  an  unfortunate  people;  the 

*  In  1673*  more  destruction  than  the  most  disas- 
f  He  defeated  the  Turks,   and  trous  defeat  in  battle,  England  sup- 
obliged  them  to  raise  the  siege  of  plied  them  with  Peruvian  bark,  which 
Vienna,  in  1683.  instantly  checked  and  overcame  the 

(89)  Ante  Prelim*  §  14.  Upon  this  disease.— C. 
principle,  during  the  Lite  war  with       J  At  the  famous  siege  of  Paris. 
France,  when   the   French   troops        J  The  earthquake  by  which  a  great 

were  extensively  afflicted  with  a  dis-  part  of  that  city  was  destroyed, 
order  which  would  have  occasioned 
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BOOK  xi.    king  also  added  considerable  sums  :  ships,  laden  with  provi- 

-.?HAr:.L  sions  and  all  kinds  of  succours,  were  sent  away  with  the  ut- 

most despatch;  and  their  arrival  convinced  the  Portuguese, 

that  an  opposition  in  belief  and  worship  does  not  restrain 

the  beneficence  of  those  who  understand  the  claims  of  hu- 

manity.   On  the  same  occasion,  likewise,  the  King  of  Spain 

signally  displayed  his  tenderness  for  a  near  ally,  and  exerted, 

in  a  conspicuous  manner,  his  humanity  and  generosity. 

§  6.  it  A  nation  must  not  simply  confine  itself  to  the  preserva- 

ought  to      tion  of  other  states;  it  should  likewise,  according  to  its 

toft"  per-  Powei'  and  their  want  of  its  assistance,  contribute  to  their 

fectionof    perfection.    We  have  already  shewn  (Prelim.  §  13)  that  na- 

other  states,  tural  society  imposes  on  it  this  general  obligation.    We  are 

[   187  ]  now  come  to  the  proper  place  for  treating  of  the  obligation 

somewhat  more  in  detail.    A  state  is  more  or  less  perfect, 

as  it  is  more  or  less  adapted  to  attain  the  end  of  civil  society, 

which  consists  in  procuring  for  its  members  every  thing  of 

which  they  stand  in  need,  for  the  necessities,  the  conveni- 

ences, and  enjoyments  of  life,  and  for  their  happiness  in  ge- 

neral,— in  providing  for  the  peaceful  enjoyment  of  property, 

and  the  safe  and  easy  administration  of  justice,—  and,  finally, 

in  defending  itself  against  all  foreign  violence  (Book  I.  §  15). 

Every  nation,  therefore,  should  occasionally,  and  according 

to  its  power,  contribute,  not  only  to  put  another  nation  in 

possession  of  these  advantages,  but  likewise  to  render  it  ca- 

pable of  procuring  them  itself.    Accordingly,  a  learned  na- 

tion, if  applied  to  for  masters  and  teachers  in  the  sciences, 

by  another  nation  desirous  of  shaking  off  its  native  barba- 

rism, Bought  not  to  refuse  such  a  request.    A  nation,  whose 

happiness  it  is  to  live  under  wise  laws,  should,  on  occasion, 

make  it  a  pohrt  of  duty  to  communicate  them.    Thus,  when 

the  wise  and  virtuous  Romans  sent  ambassadors  to  Greece 

to  coflect  good  laws,  the  Greeks  were  far  from  rejecting  so 

reasonable  and  so  laudable  a  request  (90). 

M  to  ftae  -  ?Ut'  &o*8*  a  natjon  be  obl«ed  to  P^mote,  as  far  as  lies 
y  •  in  its  power,  the  perfection  of  others,  it  is  not  entitled  forcibly 
to  obtrude  these  good  offices  on  them.  Such  an  attempt 
would  be  a  violation  of  their  natural  liberty.  In  order  to 
compel  any  one  to  receive  a  kindness,  we  must  have  an  au- 
thority over  him;  but  nations  are  absolutely  free  and  inde- 
pendent (Prelim.  §  4).  Those  ambitious  Europeans  who  at- 
tacked the  American  nations,  and  subjected  them  to  their 


ma™  ^  Sf  T5?"r  °f,  C«arle"    exPortation  *  artificer  and  macN 
magne  and  Alfred  the  Great.  Hume    nery  were  removed  by  5  Geo.  4,  c. 

an°ient  P°IlCy  was  to    97' 


^  c?mmumcafaon  ^  in-    of  the  other  nation/the  indulged  of 
•1V*prorementS  wh,ich    th«  liberal  policy  must  be  desirable 
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greedy  dominion,  in  order,  as  they  pretended,  to  civilise 
them,  and  cause  them  to  be  instructed  in  the  true  religion, . 
•—those  usurpers,  I  say,  grounded  themselves  on  a  pretext 
equally  unjust  and  ridiculous.    It  is  strange  to  hear  the 
learned  and  judicious  Grotius  assert  that  a  sovereign  may 
justly  take  up  arms  to  chastise  nations  which  are  guilty  of 
enormous  transgressions  of  the  law  of  nature,  which  treat 
their  parents  with  inhumanity  like  the  Sogdians,  which  eat 
human  flesh  as  the  ancient  Gauls,  $<?,*  (91).    What  led  him 
into  this  error,  was,  his  attributing  to  every  independent 
man,  and  of  course  to  every  sovereign,  an  odd  kind  of  right 
to  punish  faults  which  involve  an  enormous  violation  of  the 
laws  of  nature,  though  they  do  not  affect  either  his  rights 
or  his  safety.    But  we  have  shewn  (Book  I.  §  169)  that  men 
derive  the  right  of  punishment  solely  from  their  right  to 
provide  for  their  own  safety;  and  consequently  they  cannot 
claim  it  except  against  those  by  whom  they  have  been  in- 
jured.    Could  it  escape  Grotius,  that,  notwithstanding  all 
the  precautions  added  by  him  in  the  following  paragraphs, 
his  opinion  opens  a  door  to  all  the  ravages  of  enthusiasm 
and  fanaticism,  and  furnishes  ambition  with  numberless  pre- 
texts?    Mahomet  and  his  successors  have  desolated  and 
subdued  Asia,  to  avenge  the  indignity  d.ine  to  the  unity  of 
the  Godhead;  all  whom  they  termed  asssociators  or  idola- 
ters fell  victims  to  their  devout  fury. 

Since  nations  ought  to  perform  these  duties  or  offices  of  [   138  ] 
humanity  towards  each  other,  according  as  one  stands  in  §  s.    The 
need,  and  the  other  can  reasonably  comply  with  them, —  ri*ht  tohw" 
every  nation  being  free,  independent,  and  sole  arbitress  of  20^8  of6 
her  own  actions,  it  belongs  to  each  to  consider  whether  her  humanity. 
situation  warrants  her  in  asking  or  granting  any  thing  on 
this  head.    Thus,  I.  Every  nation  has  a  perfect  right  to  ask 
of  another  that  assistance  and  those  kind  offices  which  she 
conceives  herself  to  stand  in  need  of.     To  prevent  her, 
would  be  doing  her  an  injury.   If  she  makes  the  application 
without  necessity,  she  is  guilty  of  a  breach  of  duty;  but,  in  this 
respect,  she  is  wholly  independent  of  the  judgment  of  others. 
A  nation  has  a  right  to  ask  for  these  kind  offices,  but  not  to 
demand  them. 

For,  &  These  offices  being  due  only  in  necessity,  and  by  §  9.   The 
a  nation  which  can  comply  with  them  without  being  wanting  -^jnof 
to  itself;  the  nation  that  is  applied  to  has,  on  the  other  whether 
hand,  a  right  of  judging  whether  the  case  really  demands  they  are  to 

°  °    e J be  granted. 

*  De  Jure  Belli  et  Pacts,  lib.  li,  Quixote,  releasing  the  refractory  ap- 
cap.  xx.  §  11.  prentice  and  compelling  his  master 

(91)  And  see  the  absurdity  of  such  to  beg  pardon,  thereby  occasioning 
interference  sarcastically  well  ex-  the  former  an  infinitely  more  severe 
amplified  by  Cervantes  in  his  Don  chastisement. — C. 

N 
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BOOK  IT.  them,  and  whether  circumstances  will  allow  her  to  grant 
— cJLiE'Ji.  them  consistently  with  that  regard  which  she  ought  to  pay 
to  her  own  safety  and  interests:  for  instance,  a  nation  is  in 
want  of  corn,  and  applies  to  another  nation  to  sell  her  a  quan- 
tity of  it:— in  this  case  it  rests  with  the  latter  party  to  judge 
whether,  by  a  compliance  with  the  request,  they  will  not  ex- 
pose themselves  to  the  danger  of  a  scarcity:  and,  if  they  re- 
fuse to  comply,  their  determination  is  to  be  patiently  ac- 
quiesced in.  We  have  very  lately  seen  a  prudent  perform* 
ance  of  this  duty  on  the  part  of  Russia:  she  generously  as* 
sisted  Sweden  when  threatened  with  a  famine,  but  refused 
to  other  powers  the  liberty  of  purchasing  corn  in  Livonia, 
from  the  circumstance  of  standing  herself  in  need  of  it,  and, 
no  doubt,  from  weighty  political  motives  likewise. 
§  10.  Ana-  Thus,  the  right  which  a  nation  has  to  the  offices  of  hu- 
tbnisnotio  manity  is  but  an  imperfect  one:  she  cannot  compel  another 

COUlPfil  311"  •  i  ft  A       i  ra-w  •  * 

other  toper-  nation  to  the  performance  of  them.     The  nation  that  un- 

form  those  reasonably  refuses  them,  offends  against  equity,  which  con- 

whteh  the    s*s?s  "*  act*nS  conformably  to  the  imperfect  right  of  another: 

refusal  is  no  ^  thereby  no  injury  is  done;  injury  or  injustice  being  a 

wrong.       trespass  against  the  perfect  right  of  another. 

§  n.  Ma-       It  is  impossible  that  nations  should  mutually  discharge  all 

natiVnT5  °f  t'iese  severa*  duties  if  they  do  not  love  each  other.    This  is 

na  ions.      ^  pure  source  from  which  the  offices  of  humanity  should 

proceed;  they  will  retain  the  character  and  perfection  of  it. 

Then  nations  will  be  seen  sincerely  and  cheerfully  to  help 

each  other,  earnestly  to  promote  their  common  welfare,  and 

cultivate  peace,  without  jealousy  or  distrust. 

§  12.  Each     A  real  friendship  will  be  seen  to  reign  among  them;  and 
natihtto   I  t?lis  ^PP?  state  consists  in  a  mutual  affection.    Every  na- 
ttate  the  " tion  is  obliged  to  cultivate  the  friendship  of  other  nations, 
friendship    and  carefully  to  avoid  whatever  might  kindle  their  enmity 
of  others,    against  her.    Wise  and  prudent  nations  often  pursue  this 
line  of  conduct  from  views  of  direct  and  present  interest : 
[   1S9  ]  a  more  noble,  more  general,  and  less  direct  interest,  is  too 
rarely  the  motive  of  politicians.    If  it  be  incontestible  that 
men  must  love  each  other  in  order  to  answer  the  views  of 
nature  and  discharge  the  duties  which  she  prescribes  them, 
as  well  as  for  their  own  private  advantage,— can  it  be 
doubted  that  nations  are  under  the  like  reciprocal  obliga- 
tion?   Is  it  in  the  power  of  men,  on  dividing  themselves 
into  different  political  bodies,  to  break  the  ties  of  that 
universal  society  which  nature  has  established  amongst 
them?  * 

§  13.  TO  If  a  man  ought  to  qualify  himself  for  becoming  useful  to 
55? ariew  other  ™e*>— and  a  citizen,  for  rendering  useful  services  to 
to  the  ad-  a*8  country  and  fellow  citizens,— a  nation  likewise,  in  per- 
vantage  of  fecting  herself,  ought  to  have  in  view  the  acquisition  of  a 
others,  and  greater  degree  of  ability  to  promote  the  perfection  and  hap- 
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piness  of  other  nations ;  she  should  be  careful  to  set  them    BOOK  n. 
good  examples,  and  avoid  setting  them  a  pattern  of  any    CH*P-1- 
thing  evil.     Imitation  is  natural  to  mankind:  the  virtues  of  set  them 
a  celebrated  nation  are  sometimes  imitated,  and  much  more  JJJJ*  exam" 
frequently  its  vices  and  defects.  ' 

Glory  being  a  possession  of  great  importance  to  a  nation,  §  14.  To 
as  we  have  shewn  in  a  particular  chapter  expressly  devoted  take  care  of 
to  the  subject,*— the  duty  of  a  nation  extends  even  to  the  theirslory- 
care  of  the  glory  of  other  nations.    In  the  first  place  she 
should,  on  occasion,  contribute  to  enable  them  to  merit  true 
glory :  secondly,  she  should  do  them  in  this  respect  all  the 
justice  due  to  them,  and  use  all  proper  endeavours  that 
such  justice  be  universally  done  them :  finally,  instead  of 
irritating,  she  should  kindly  extenuate  the  bad  effect  which 
some  slight  blemishes  may  produce. 

From  the  manner  in  which  we  have  established  the  obli-  §  15.  bif- 
gation  of  performing   the  offices  of  humanity,  it  plainly  ference  of 
appears  to  be  solely  founded  on  the  nature  of  man.  Where-  ™^Jot  to 
fore,  no  nation  can  refuse  them  to  another,  under  pretence  preclude  the 
of  its  professing  a  different  religion:  to  be  entitled  to  them,  offices  ?f 
it  is  sufficient  that  the  claimant  is  our  fellow-creature.    A  llumainly- 
conformity  of  belief  and  worship  may  become  a  new  tie  of 
friendship  between  nations :   but  no   difference  in  these 
respects  can  warrant  us  in  laying  aside  the  character  of 
men,  or  the  sentiments  annexed  to  it.    As  we  have  already 
related  (§  5)  some  instances  well  worthy  of  imitation,  let  us 
here  do  justice  to  the  pontiff  who  at  present  fills  the  see  of 
Rome,  and  has  recently  given  a  very  remarkable  example, 
and  which  cannot  be  too  highly  commended.    Information 
being  given  to  that  prince,  that  several  Dutch  ships  re- 
mained at  Civita  Vecchia,  not  daring  to  put  to  sea  for  fear 
of  the  Algerine  corsairs,  he  immediately  issued  orders  that 
the  frigates  of  the  ecclesiastical  state  should  convoy  those 
ships  out  of  danger;  and  his  nuncio  at  Brussels  received 
instructions  to  signify  to  the  ministers  of  the  states-general, 
that  his  holiness  made  it  a  rule  to  protect  commerce  and 
perform  the  duties  of  humanity,  without  regarding  any  dif- 
ference of  religion.     Such  exalted  sentiments  cannot  fail  of 
raising  a  veneration  for  Benedict  XIV.  even  amongst  Pro- 
testants (92).  ^  [   14,0   ] 
How  happy  would  mankind  be,  were  these  amiable  pre-  §  is.  Rule 
cepts  of  nature  every  where  observed !   Nations  would  com-  an4  measure 
xnunicate  to  each  other  their  products  and  their  knowledge;  £f humanity 
a  profound  peace  would  prevail  all  over  the  earth,  and  en- 
rich it  with  its  invaluable  fruits ;  industry,  the  sciences,  and 
the  arts,  would  be  employed  in  promoting  our  happiness,  no 

*  Book  I.  chap.  xv.  spoken  of  in  Lord  Charlemonts's 

(92)  He  was  much  celebrated  and    Travels  in  A.D.  1742.— C. 
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BOOK  «.  less  than  in  relieving  our  wants ;  violent  methods  of  tlecid- 
_  CHAP,  i.  jng  contests  would  he  no  more  heard  of:  all  differences 
would  he  terminated  by  moderation,  justice,  and  equity; 
the  world  would  have  the  appearance  of  a  large  republic ; 
men  would  live  every  where  like  brothers,  and  each  indivi- 
dual be  a  citizen  of  the  universe.  That  this  idea  should  be 
but  a  delightful  dream !  yet  it  flows  from  the  nature  and 
essence  of  man.*  But  disorderly  passions,  and  private  and 
mistaken  inteiest,  will  for  ever  prevent  its  being  realised. 
Let  us,  then,  consider  what  limitations  the  present  state  of 
men,  and  the  ordinary  maxims  and  conduct  of  nations,  may 
render  necessary  in  the  practice  of  these  precepts  of  nature, 
which  are  in  themselves  so  noble  and  excellent. 

The  law  of  nature  cannot  condemn  the  good  to  become 
the  dupes  and  prey  of  the  wicked,  and  the  victims  of  their 
injustice  and  ingratitude.  Melancholy  experience  shews 
that  most  nations  aim  only  to  strengthen  and  enrich  them- 
selves at  the  expense  of  others, — to  domineer  over  them, 
and  even,  if  an  opportunity  offers,  to  oppress  and  bring 
them  under  the  yoke.  Prudence  does  not  allow  us  to 
strengthen  an  enemy  (93),  or  one  in  whom  we  discover  a 
desire  of  plundering  and  oppressing  us:  and  the  care  of 
our  own  safety  forbids  it.  We  have  seen  (§  3,  &c.)  that  a 
nation  does  not  owe  her  assistance  and  the  offices  of  human- 
ity to  other  nations,  except  so  far  as  the  grant  of  them  is 
reconcilable  with  her  duties  to  herself.  Hence,  it  evidently 
follows,  that,  though  the  universal  love  of  mankind  obliges 
us  to  grant  at  all  times,  and  to  all,  even  to  our  enemies, 
those  offices  which  can  only  tend  to  render  them  more 
moderate  and  virtuous,  because  no  inconvenience  is  to  be 
apprehended  from  granting  them,— we  are  not  obliged  to 
give  them  such  succours  as  probably  may  become  destruc- 

*  Here,  again,  let  us  call  in  the  cuj usque  et  universorum :  quara  si 

authority  of  Cicero  to  oar  support,  ad  se  quisque  rapiat,  dissolvetur  om- 

"All  mankind  (says  that  excellent  nis  humana  consowatio.     Atque  si 

philosopher)  should  lay  it  down  as  etiam  hoc  natura  praescnbit,  ut  homo 

their  constant  rule  of  action,  that  homini,  quicunque  sit,  ob  earn  ipsam 

individual    and    general  advantage  causam, quod  is  homo  sit,  consultum 

should  be  the  same :  for,  if  each  mau  velit,  necesse  est,  secundum  eandem 

strives  to  grasp  every  advantage  for  nnturum,   omnium    uulitatem    csse 

himself,  all  the  ties  of  human  society  communem.    De  Qffic.  lib.  iii.  cap. 

will  be  broken.    And,  if  nature  or-  vi.    Note  ED.  \  797." 

dains  that  man  should  feel  interested  (93)  The  same  prudential  conside- 

in  the  welfare  of   his  fellow-man,  ration  extends  also  m  time  of  peace; 

whoever  he  be,  and  for  the  single  for,  who  can  anticipate  how  soon  after 

reason  that  he  is  a  man,— it  necessa-  advantages  have  been  conlened  or 

nly  follows,  that,  according  to  the  granted  without  equivalent  to  ano- 

intentions  of  nature,   all  mankind  ther  state,  she  may  declare  war  a- 

must  have  one  common  interest.—  gainst    the  nation    who  conferred 

krgo  unum  debet  esse  omnibus  pro-  them  ? — C. 

positum,  ut  eadem  sit  utihtas  unius-  * 


TOWARDS  OTHERS,  &c.  1  10 

tive  to  ourselves.  Thus,  1.  the  exceeding  importance  of  »o««ii. 
trade,  not  only  to  the  wants  and  conveniences  of  life,  but  cnu>' !' 
likewise  to  the  strength  of  a  state,  and  furnishing  it  with 
the  means  of  defending  itself  against  its  enemies,—  and  the* 
insatiable  avidity  of  those  nations  which  seek  wholly  and  [  1 11  ] 
exclusively  to  engross  it,— -thus,  I  say,  these  circumstances 
authorise  a  nation  possessed  of  a  branch  of  trade,  or  the 
secret  of  some  important  manufacture  or  fabric,  to  reserve 
to  herself  those  sources  of  wealth,  and,  instead  of  commu- 
nicating them  to  foreign  nations,  to  take  measures  against 
it.  But,  where  the  necessaries  or  conveniences  of  life  are 
in  question,  the  nation  ought  to  sell  them  to  others  at  a  rea- 
sonable price,  and  not  convert  her  monopoly  into  a  system 
of  odious  extortion.  To  commerce  England  chiefly  owes 
her  greatness,  her  power,  and  her  safety :  who,  then,  will 
presume  to  blame  her  for  endeavouring,  by  every  fair  and 
just  method,  to  retain  the  several  branches  of  it  in  her  own 
hand? 

2.  As  to  things  directly  and  more  particularly  useful  for 
war,  a  nation  is  under  no  obligation  to  sell  them  to  others 
of  whom  it  has  the  smallest  suspicion ;  and  prudence  even 
declares  against  it.  Thus,  by  the  Roman  laws,  people  were 
very  justly  prohibited  to  instruct  the  barbarous  nations  in 
building  games.  Thus,  in  England,  laws  have  been  enacted, 
to  prevent  the  best  method  of  ship-building  from  being  car- 
ried out  of  the  kingdom. 

This  caution  is  to  be  carried  farther,  with  respect  to  na- 
tions more  justly  suspected.  Thus,  when  the  Turks  were 
successfully  pursuing  their  victorious  career,  and  rapidly 
advancing  to  the  zenith  of  power,  all  Christian  nations 
ought,  independent  of  every  bigoted  consideration,  to  have 
considered  them  as  enemies ;  even  the  most  distant  of  those 
nations,  though  not  engaged  in  any  contest  with  them, 
would  have  been  justifiable  in  breaking  off  all  commerce 
with  a  people  who  made  it  their  profession  to  subdue  by 
force  of  arms  all  who  would  not  acknowledge  the  authority 
of  their  prophet. 

Let  us  further  observe,  with  regard  to  the  prince  in  par-  §  17.  Pmti- 
ticular,  that  he  ought  not,  in  affairs  of  this  nature,  to  obey  S^JJ,111" 
without  reserve  all  the  suggestions  of  a  noble  and  generous  ^7  to 
heart  impelling  him  to  sacrifice  his  own  interests  to  the  ad-  the  prince, 
vantage  of  others,  or  to  motives  of  generosity ;  because  it  is 
not  his  private  interest  that  is  in  question,  but  that  of  the 
state — that  of  the  nation  who  has  committed  herself  to  his 
care.     Cicero  says  that  a  great  and  elevated  soul  despises 
pleasures,  wealth,  life  itself,  and  makes  no  account  of  them, 
when  the  common  utility  lies  at  stake.*     He  is  right,  and 
such  sentiments  are  to  be  admired  in  a  private  person ;  but 

.  f 
*  T)c  Offic.  lib,  HI.  cap.  v. 
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erosity  is  not  to  be  exerted  at  the  expense  of  others. 

3  head  or  conductor  of  a  nation  ought  not  to  practise 

that  virtue  in  public  affairs  without  great  circumspection, 
nor  to  a  greater  extent  than  will  redound  to  the  glory  and 
real  advantage  of  the  state.  As  to  the  common  good  of 
human  society,  he  ought  to  pay  the  same  attention  to  it  as 
the  nation  he  represents  would  be  obliged  to  pay  were  the 
government  of  her  affairs  in  her  own  hand. 

§  is.  NO  But,  though  the  duties  of  a  nation  towards  herself  set 
naiionougiu  bounds  to  the  obligation  of  performing  the  offices  of  hu- 
to  m:urc  jnanfty^  they  cannot  in  the  least  affect  the  prohibition  of 
]  doing  any  harm  to  others,  of  causing  them  any  prejudice, — 

in  a  word,  of  injuring  them* If 

every  man  is,  by  his  very  nature,  obliged  to  assist  in  pro- 
moting the  perfection  of  others,  much  more  cogent  are  the 
reasons  which  forbid  him  to  increase  their  imperfection,  and 
that  of  their  condition.  The  same  duties  are  incumbent  on 
nations  (Prelim.  §§  5,  6).  No  nation,  therefore,  ought  to 
commit  any  actions  tending  to  impair  the  perfection  of  other 
nations,  and  that  of  their  condition,  or  to  impede  their  pro- 
gress,— in  other  words,  to  injure  them  (94).  And,  since  the 
perfection  of  a  nation  consists  in  her  aptitude  to  attain  the 
end  of  civil  society — and  the  perfection  of  her  condition,  in 
not  wanting  any  of  the  things  necessary  to  that  end  (Book 
L  §  14)— no  one  nation  ought  to  hinder  another  from  attaining 
the  end  of  civil  society,  or  to  render  her  incapable  of  attain- 
ing it.  This  general  principle  forbids  nations  to  practise  any 
evil  manoeuvres  tending  to  create  disturbance  in  another  state, 
to  foment  discord^  to  corrupt  its  citizens,  to  alienate  its  allies* 
to  raise  enemies  against  it,  to  tarnish  its  glory,  and  to  de- 
prive it  of  its  natural  advantages  (95). 

by  fair  competition  undersell  his 
neighbour,  and  thereby  alienate  his 
customers. — C. 

(95)  An  instance  of  this  rule  is, 
the  illegality  of  any  commercial  in- 
tercourse with  a  revolted  colony  be* 
fore  its  separate  independence  has 
been  acknowledged.  A  contract 
made  between  ;i  revolted  colony  in 
that  character  with  the  subject  of 
another  state  that  has  not  as  yet  re- 
cognized such  revolted  colony  as  an 
independent  state,  is  illegal  and  void, 
and  will  not  be  given  effect  to  by  the 
Court  of  Chancery,  or  any  other 
Court  in  this  country.  City  of  Berne 
v.  Bank  of  England,  9  Ves.  347; 
Jones  v.  Garcia  del  Rio,  1  Turner  & 
Buss.  297 ;  Thompson  v.  Po-wles,  2 
Sim.  Rep.  202,  3;  De  Wutz  v. 
fyndrtcks,  2  Bing.  314 ;  Ynsarri  v. 
Clement,  11  Moore,  308;  2  Car. 
&P.223;  3  Bing.  432;  for,  such 


*  l&ser  (professedly  borrowed 
from  the  Latin  lado)  is  the  term  used 
by  the  author,  who,  in  order  the  bet- 
ter to  explain  his  meaning,  proceeds 
to  inform  us,  that  **  nuire  (to  hurt), 
oflfenser  (to  offend),  faire  tort  (to 
wrong),  porter  dommage  (to  cause 
detriment),  porterprejudice  (to  preju 
dice),  blesser  (to  wound,  or  hurt),  are 
not  of  precisely  the  same  import,1' 
and  that,  by  the  word  lexer  (which  is 
here  rendered  injure]  he  means,  "  in 
general,  causing  imperfection  in  the 
injured  party,  or  in  his  condition, — 
rendering  his  person  or  his  condition 
less  perfect." 

(94)  This  position  however  requires 
qualification ;  for,  whether  m  time  of 
peace  or  of  war,  a  nation  has  a  right 
to  diminish  the  commerce  or  re- 
sources of  another  by  fair  rivalry  ami 
other  means  not  in  themselves  un- 
just, precisely  as  oue  tradesman  may 
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However,  it  will  be  easily  conceived  that  negligence  in 
fulfilling  tbe  common  duties  of  humanity,  and  even  the  re- 
fusal  of  these  duties  or  offices,  is  not  an  injury.  To  neglect 
or  refuse  contributing  to  the  perfection  of  a  nation,  is  not 
impairing  that  perfection. 

It  must  be  further  observed,  that,  when  we  are  making 
use  of  our  right,  when  we  are  doing  what  we  owe  to  our- 
selves or  to  others,  if,  from  this  action  of  ours,  any  preju- 
dice results  to  the  perfection  of  another,— any  detriment  to 
his  exterior  condition, — we  are  not  guilty  of  an  injury :  we 
are  doing  what  is  lawful,  or  even  what  we  ought  to  do.  The 
damage  which  accrues  to  the  other,  is  no  part-of  our  inten- 
tion :  it  is  merely  an  accident,  the  imputability  of  which 
must  be  determined  by  the  particular  circumstances.  For 
instance,  in  case  of  a  lawful  defence,  the  harm  we  do  to  the 
aggressor  is  not  the  object  we  aim  at : — we  act  only  with  a 
view  to  our  own  safety ;  we  make  use  of  our  right ;  and  the 
aggressor  alone  is  chargeable  with  the  mischief  which  he 
brings  on  himself. 

Nothing  is  more  opposite  to  the  duties  of  humanity,  nor  §  19.  or- 
more  contrary  to  that  society  which  should  be  cultivated  by  fences, 
nations,  than  offences,  or  actions  which  give  a  just  displea- 
sure to  others :  every  nation  therefore  should  carefully  avoid 
giving  any  other  nation  real  offence :  I  say  real;  for,  should 
others  take  offence  at  our  behaviour  when  we  are  only  using 
our  rights  or  fulfilling  our  duties,  the  fault  lies  with  them, 
not  with  us.    Offences  excite  such  asperity  and  rancour 
between  nations  that  we  should  avoid  giving  any  room  even  [    143  ] 
for  ill-grounded  picques,  when  it  can  be  done  without  any 
inconveniency,  or  failure  in  our  duty,    It  is  said  that  cer- 
tain medals  and  dull  jests  irritated  Lewis  XIV.  against  the 

direct  recognition  of  such  a  revolted  dependence;  Taylor  v.  Bwcky,  2 
colony  must  necessarily  be  offensive  Sim.  213,  and  Yrisurri  v.  Clement> 
to  the  principal  slate  to  which  it  be-  11  Moore,  308;  2  Curr.  P.  223;  3 
longed  ;  and,  in  the  American  war,  Bmg.  432,  cited  id  219. 
Great  Britain  declared  war  against  To  supply  such  a  revolted  colony 
France  and  other  countries  on  the  (or  even  any  independent  state)  with 
ground  of  their  improper  interfe-  money,  without  leave  of  the  govern- 
rence  between  her  and  her  colonies,  pent  to  which  a  subject  belongs,  is 
T/wutpsoii  v.  Powles,  2  Sim  Rep.  illegal,  because  that  would  be  assist- 
203, 212, 3,  and  m  Birc  v.  Thompson,  ing  such  colony  against  tbe  parent 
cued  id,  and  id  222,  Lord  Eldon  re*  country  to  which  it  belongs ;  and 
fused  to  take  notice  of  the  Republic  also  because  it  would  create  objects 
of  Colombia :  and  it  seems  that,  if  a  and  interests  on  the  part  of  the  sub- 
bill  m  equity  falsely  state  that  the  ject  that  might  in  case  of  war  be  in- 
colony  liiid  been  recognized  as  an  in-  jur.ous  to  his  own  government  Ob- 
dependent  state,  the  Court  may  take  servations  in  Thompson  v.  Powles,  2 
judicial  notice  of  the  contrary,  and  Sim.  Rep.  203,  and  Hennings  v. 
decree  or  proceed  accordingly  ;  and  Rothschild,  12  Moore,  559;  4  Bmg. 
tbe  mere  fact  of  this  country  having  315,  335;  9  Bar.  &  Ores.  470 ;  Yri* 
for  commercial  purposes  sent  a  con-  sarri  v.  Clement,  11  Moore,  308;  % 
siil  to  a  re\olted  colony,  is  not  eqtii-  Car.  &  P,  223;  3  Bing.  432. 
valcnt  to  a  state  recognition  of  its  in- 
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BOOK  ii.    United  Provinces  to  such  a  degree  as  to  induce  him,  in 
CHAP.  i.  to  undertake  the  destruction  of  that  republic  (96). 

•          l    •  1     1  •      j l  •        !_         j  j  i  i 


§  20.  Bad       The  maxims  laid  down  in  this  chapter,— those  sacred  pre- 
cuatom  of    cepts  of  nature,— were  for  a  long  time  unknown  to  nations. 
theancients.  t^     ancjents  ha(j  no  notion  of  any  duty  they  owed  to 
nations  with  whom  they  were  not  united  by  treaties  of  friend- 
ship.*    The  Jews  especially  placed  a  great  part  of  their 
zeal  in  hating  all  nations ;  and,  as  a  natural  consequence, 
they  were  detested  and  despised  by  them  in  turn.  At  length 
the  voice  of  nature  came  to  be  heard  among  civilized  na- 
tions ;  they  perceived  that  all  men  are  brethren.f    When 
will  the  happy  time  come  that  they  shall  behave  as  such  I 


CIIAP*  lit  C/rlAlr.  11* 

OF  THE  MUTUAL  COMMERCE  BETWEEN  NATIONS. 

21.  Gene-     ALL  men  ought  to  find  on  earth  the  things  they  stand 

Son0? M!  in  need  ofi    In  ™e  Primitive  state  of  communion,  they  took 

tions  to  car- them  wherever  they  happened  to  meet  with  them,  if  ano- 

ry  on  mu-   ther  had  not  before  appropriated  them  to  his  own  use.    The 

naerce°m"    introduction  of  dominion  and  property  could  not  deprive 

men  of  so  essential  a  right;  and,  consequently,  it  cannot 

take  place  without  leaving  them,  in  general,  some  mean  of 

procuring  what  is  useful  or  necessary  to  them.     This  mean 

is  commerce;  by  it  every  man  may  still  supply  his  wants. 

Things  being  now  become  property,  there  is  no  obtaining 

them  without  the  owner's  consent,  nor  are  they  usually  to 

be  had  for  nothing;  but  they  may  be  bought,  or  exchanged 

(96)  On  this  ground  it  was  held,  page  173,  end  of  note;  and  seel  Chit, 
that  the  publication  in  England  of  a  Commercial  L,  74.— -C. 
libel  upon  Buonaparte,  then  first  con-  *  To  the  example  of  the  Romans 
sul  of  the  French  republic,  was  an  in-  may  be  added  that  of  the  English  in 
dictable  offence,  as  calculated  to  stir  former  days,— since,  on  the  occasion 
up  animosity  between  him  and  the  of  a  navigator  being  accused  of  hav- 
citizens  of  the  republic,  and  to  create  ing  committed  some  depredations  on 
discord  between  our  king  and  people  the  natives  of  India,  "this  act  of  in- 
and  said  Buonaparte  and  said  repub-  justice"  (according  to  Grotius)  "  was 
lie.  Information  againstPe/tfw  filed  in  not  without  advocates,  who  main- 
Crown  Office,  K.  B.,  in  Michaelmas  tained,  that,  by  the  antient  laws  of 
Term,  43  Geo.  3—1  Camp.  352.  England,  crimes  committed  against 
So  Lord  Hawkesbury  laid  it  down  foreign  nations  with  whom  there  ex- 
to  be  clear  "that  a  foreign  power  has  isted  no  public  treaty  of  alliance, 
a  right  to  apply  to  foreign  courts  of  were  not  punishable  in  that  king- 
judicature  and  obtain  redress  for  de-  dona.'*—. History  of  the  Disturbances 
famation  or  calumny,"  6  Russell's  in  the  Low  Countries,  Book  xvi. 
Modern  Europe,  20,  and  see  post,  +  See  §  1,  a  fine  passage  of  Cicero. 
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CHAP.  II. 

§  22.  They 
should  fa- 
vour trade. 


§  23.  Free- 
dom of 
trade. 


§  24.  Right 
of  trading! 
belonging  to 
nations. 


MUTUAL  COMMERCE  OF  NATIONS. 

Every  nation  ought,  therefore,  not  only  to  countenance 
trade,  as  far  as  it  reasonably  can,  but  even  to  protect  and 
favour  it.  The  care  of  the  public  roads,  the  safety  of  tra- 
vellers, the  establishment  of  ports,  of  places  of  sale,  of  well- 
regulated  fairs,  all  contribute  to  this  end.  And ,  where  these 
are  attended  with  expense,  the  nation,  as  we  have  already 
observed  (Book  I.  §  103),  may,  by  tolls  and  other  duties 
equitably  proportioned,  indemnify  itself  for  its  disburse- 
ments. 

Freedom  being  very  favourable  to  commerce,  it  is  implied, 
in  the  duties  of  nations,  that  they  should  support  it  as  far 
as  possible,  instead  of  cramping  it  by  unnecessary  burdens 
or  restrictions.  Wherefore,  those  private  privileges  and 
tolls,  which  obtain  in  many  places,  and  press  so  heavily  on 
commerce,  are  deservedly  to  be  reprobated,  unless  founded 
on  very  important  reasons  arising  from  the  public  good. 

Every  nation,  in  virtue  of  her  natural  liberty,  has  a  right 
to  trade  with  those  who  are  willing  to  correspond  with  such 
intentions;  and,  to  molest  her  in  the  exercise  of  her  right, 
is  doing  her  an  injury  (98).  The  Portuguese,  at  the  time  of 


ed,  "  whether,  in  using  the  word 
jealousy  t  it  was  meant  to  recommend 
to  this  country  such  a  species  of  jea- 
lousy as  should  be  either  mad  or 
blind,   such  a  species  of  jealousy 
as  should  induce  her  either  mad- 
ly to  throw  away  what  was  to  make 
her  happy,  or  blindly  grasp  at  that 
which  must  end  in  her  ruin?  Was 
the  necessity  of  a  perpetual   ani- 
mosity with  France  so  evident  and 
so  pressing  that  for  it  we  were  to 
sacrifice  every  commercial   advan- 
tage we  might  expect  from  a  friendly 
intercourse  with  that  country?   or, 
was  a  pacific  connection  between  the 
two  kingdoms  so  highly   offensive 
that  even  an  extension  of  commerce 
could  not  counterpoise  it?"  Towards 
the  close  of  the  same  speech,  he  ob- 
serves, "TbequarrelsbetweenFrance 
and  Britain  had  too  long  continued 
to  harass  not  only  those  two  great  na- 
tions themselves,  hut  had  frequently 
embroiled  the  peace  of  Europe ,  nay, 
had  disturbed!    the   tranquillity    of 
the  most  remote  parts  of  the  world. 
They  had,  by  their  past  conduct,  act- 
ed as  if  they  were  intended  for  the 
destruction  of  each  other;  but  he 
hoped  the  time  was  now  come  when 
they  should  justify  the  order  of  the 
universe,  and  shew  that  they  were 
Letter  calculated  for  the  more  amiable 
purposes  ofjriendly  intercourse  and 


mutual  benevolence."  "  Considering 
the  treaty,"  he  continued,  "  in  a 
political  view,  he  should  not  he- 
sitate to  contend  against  the  too 
frequently  advanced  doctrine,  that 
France  was  and  must  be  the  unalter- 
able enemy  of  Britain ;  his  mind  re- 
volted from  this  position  as  mon- 
strous and  impossible.  To  suppose 
that  any  nation  was  unalterably  the 
enemy  of  another,  was  weak  and  child- 
ish :  it  had  neither  its  foundation  m 
the  experience  of  nat  ons  nor  m  the 
history  of  man.  It  was  a  libel  on 
the  constitution  of  political  societies, 
and  supposed  dialolicnl  malice  in  the 
original  frame  of  man."— C. 

(98)  It  is  a  general  rule  of  the  law 
of  nations,  that,  in  time  of  peace,  no 
nation  is  entitled  to  limit  or  impose 
regulations  upon  the  commerce  which 
any  other  independent  state  may 
think  fit  to  carry  on,  either  externally, 
with  the  natives  of  other  independent 
states,  or  internally,  amongst  its  own 
subjects.  Puffend.  b.  4,  c.  5,  s.  10,  p. 
168;  Marten's  L.N.  152-3;  where 
see  the  different  authorities  in  sup- 
port of  this  position.  It  there  seems 
that  an  exclusive  trade  may  be  ac- 
quired by  a  treaty  with  die  nations  of 
India  who  have  not  before  entered 
into  a  restrictive  treaty.  See  also  1 
Chit  Com.  L.  76.— C. 


145  MUTUAL  COMMERCE  OF  NATIONS. 

BOOK  ii.  such  as,  the  inherent  liberty  of  each  to  carry  on  trade,  and, 
CHAP,  ii.  moreover,  on  imperfect  rights,  which  depend  on  the  judg- 
ment of  others,  and,  consequently,  are  ever  uncertain. 
Wherefore,  if  they  wish  to  secure  to  themselves  any  defi- 
nite and  constant  advantages,  they  must  procure  them  by 
treaties. 

§  27.  Gene-     Since  a  nation  has  a  full  right  to  regulate  herself  in  com- 
rai  rule      mercial  affairs  by  what  is  useful  or  advantageous  to  her,  she 
those  area?  may  ma'te  such  commercial  treaties  as  she  thinks  proper; 
ties.       *  and  no  other  nation  has  a  right  to  lake  offence,  provided 
those  treaties  do  not  affect  the  perfect  rights  of  others.    If, 
by  the  engagements  contracted,  a  nation,  unnecessarily,  or 
without  powerful  reasons,  renders  herself  incapable  of  join- 
ing^in  the  general  trade  which  nature  recommends  between 
nations,  she  trespasses  against  her  duty.     But,  the  nation 
being  the  sole  judge  in  this  case  (Prelim.  §16),  other  na- 
tions are  bound  to  respect  her  natural  liberty— to  acquiesce 
in  her  determination,  and  even  to  suppose  that  she  is  actu- 
ated by  substantial  reasons,     Every  commercial  treaty, 
therefore,  which  does  not  impair  the  perfect  right  of  others, 
is  allowable  between  nations;  nor  can  the  execution  of  it  be 
lawfully  opposed.    But  those  commercial  treaties  alone  are 
in  themselves  just  and  commendable,  which  pay  to  the  ge- 
neral interest  of  mankind  as  great  a  degree  of  respect  as  is 
possible  and  reasonable  in  the  particular  case. 
§  28.  Duty       As  express  promises  and  engagements  should  be  invio- 
of  nations    lable,  every  wise  and  virtuous  nation  will  be  attentive  to  ex- 
Soscttea-  ?m>ne  anc*  weigh  a  commercial  treaty  before  she  concludes 
ties*  it,  and  to  take  care  that  she  be  not  thereby  engaged  to  any 

thing  contrary  to  the  duties  which  she  owes  to  herself  and 
others. 

§  29.  Per-       Nations  may,  in  their  treaties,  insert  such  clauses  and 
petual  or     conditions  as  they  think  proper;  they  are  at  liberty  to  make 
MUIMI!OT  them  PerPe*ual>  or  temporary,  or  dependent  on   certain 
[    146  ]  events*    1*  is  usually  most  prudent  not  to  engage  for  ever, 
treaties  re-  as  circumstances  may  afterwards  intervene,  by  which  the 
vocable  at    treaty  might  become  very  oppressive  to  one  of  the  contract- 
pleasure     ing  part;es§    A  nation  may  confine  a  treaty  to  the  grant  of 
only  a  precarious  right—reserving  to  herself  the  liberty  of 
revoking  it  at  pleasure.     We  have  already  observed  (Book 
I.  §  94)  that  a  simple  permission  does  not,  any  more  than 
long  custom  (Ibid.  §  95),  give  any  perfect  right  to  a  trade. 
These  things— namely,  permission  and  customs— are  there- 
fore not  to  be  confounded  with  treaties, — not  even  with 
those  which  give  only  a  precarious  right. 

§30.  No-  When  once  a  nation  has  entered  into  engagements  by 
teSfto*!*  treat^»  s*le  is  no  longer  at  Kberty  to  do,  in  favour  of  others, 
Saw  of »  c°ntrary  to  the  tenor  of  the  treaty,  what  she  might  other- 
treaty  can  vise  have  granted  to  them  agreeably  to  the  duties  of  huma- 
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nity  or  the  general  obligation  of  mutual  commerce;  for,  she   BOOK  H. 
is  to  do  for  others  no  more  than  what  is  in  her  power;  and,   cnA*«  "• 
having  deprived  herself  of  the  liberty  of  disposing  of  a  be  granted 
thing,  that  thing  is  no  longer  in  her  power.     Therefore,  to  ft  third 
when  a  nation  has  engaged  to  another  that  she  will  sell  cer-  party" 
tain  merchandise  or  produce  to  the  latter  only  —  as,  for  in- 
stance, corn—  she  can  no  longer  sell  it  to  any  other.    The 
case  is  the  same  in  a  contract  to  purchase  certain  goods  of 
that  nation  alone. 

But  it  will  be  asked,  how  and  on  what  occasions  a  nation  §  si.  How 
may  enter  into  engagements  which  deprive  her  of  the  liberty  far  lawfw 
to  fulfil  her  duties  to  others.    As  the  duties  we  owe  to  our-  P 


selves  are  paramount  to  those  we  owe  to  others,  if  a  nation  the  liberty 
finds  her  safety  and  substantial  advantage  in  a  treaty  of  this  of*adj?s 
nature,  she  is  unquestionably  justifiable  in  contracting  it,  es-  nations.  " 
pecially  as  she  does  not  thereby  interrupt  the  general  com- 
merce of  nations,  but  simply  causes  one  particular  branch 
of  her  own  commerce  to  pass  through  other  hands,  or  en- 
sures to  a  particular  people  certain  things  of  which  they 
stand  in  need.  If  a  state  which  stands  in  need  of  salt  can 
secure  a  supply  of  it  from  another,  by  engaging  to  sell  her 
corn  and  cattle  only  to  that  other  nation,  who  will  doubt 
but  that  she  has  a  right  to  conclude  so  salutary  a  treaty? 
In  this  case,  her  corn  or  cattle  are  goods  which  she  disposes 
of  for  supplying  her  own  wants.  But,  from  what  we  have 
observed  (§  28),  engagements  of  this  kind  are  not  to  be  en- 
tered into  without  very  good  reasons.  However,  be  the 
reasons  good  or  bad,  the  treaty  is  still  valid,  and  other  na- 
tions have  no  right  to  oppose  it  (§  27). 

Every  one  is  at  liberty  to  renounce  his  right;  a  nation,  §32.  A  na- 
therefore,  may  lay  a  restriction  on  her  commerce  in  favour  t^n  may 
of  another  nation,  and  engage  not  to  traffic  in  a  certain  kind  commerce 
of  goods,  or  to  forbear  trading  with  such  and  such  a  coun-  m  favour  of 
try,  &c.    And,  in  departing  from  such  engagements,  she  ««*»• 
acts  against  the  perfect  right  of  the  nation  with  which  she 
has  contracted,  and  the  latter  has  a  right  to  restrain  her. 
The  natural  liberty  of  trade  is  not  hurt  by  treaties  of  this 
nature;  for,  that  liberty  consists  only  in  every  nation  being 
unmolested  in  her  right  to  carry  on  commerce  with  those 
that  consent  to  traffic  with  her;  each  one  remaining  free  to  [   147  ] 
embrace  or  decline  a  particular  branch  of  commerce,  as  she 
shall  judge  most  advantageous  to  the  state. 

Nations  not  only  carry  on  trade  for  the  sake  of  procuring  §  ss.  A  na- 
necessary  or  useful  articles,  but  also  with  a  view  to  make  it  5?"^^ 
a  source  of  opulence*  Now,  wherever  a  profit  is  to  be  made,  £  \Jfa  a 
it  is  equally  lawful  for  every  one  to  participate  in  it:  but  particular 
the  most  diligent  may  lawfully  anticipate  the  others  by  tak- 
ing  possession  of  an  advantage  which  lies  open  to  the  first 
occupier;—  he  may  even  secure  the  whole  entirely  to  himself, 
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,-  ^ 

BOOK  ii.  if  he  has  any  lawful  means  of  appropriating  it.  When, 
CHAP,  n.  therefore,  a  particular  nation  is  in  sole  possession  of  certain 
articles,  another  nation  may  lawfully  procure  to  herself  by 
treaty  the  advantage  of  being  the  only  buyer,  and  then  sell 
them  again  all  over  the  world.  And,  as  it  is  indifferent  to 
nations  from  what  hand  they  receive  the  commodities  they 
want,  provided  they  obtain  them  at  a  reasonable  price,  the 
monopoly  of  this  nation  does  not  clash  with  the  general  du- 
ties of  humanity,  provided  that  she  do  not  take  advantage 
of  it  to  set  an  unreasonable  and  exorbitant  price  on  her 
goods.  Should  she,  by  an  abuse  of  her  monopoly,  exact  an 
immoderate  profit,  this  would  be  an  offence  against  the  law 
of  nature,  as,  by  such  an  exaction,  she  either  deprives  other 
nations  of  a  necessary  or  agreeable  article  which  nature  de- 
signed for  all  men,  or  obliges  them  to  purchase  it  at  too 
dear  a  rate:  nevertheless,  she  does  not  do  them  any  posi- 
tive wrong,  because,  strictly  speaking,  and  according  to  ex- 
ternal right,  the  owner  of  a  commodity  may  either  keep  it 
or  set  what  price  he  pleases  on  it  Thus,  the  Dutch,  by  a 
treaty  with  the  king  of  Ceylon,  have  wholly  engrossed  the 
cinnamon  trade:  yet,  whilst  they  keep  their  profits  within 
just  limits,  other  nations  have  no  right  to  complain. 

But,  were  the  necessaries  of  life  in  question—were  the 
monopolist  inclined  to  raise  them  to  an  excessive  price — 
other  nations  would  be  authorized  by  the  care  of  their  own 
safety,  and  for  the  advantage  of  human  society,  to  form  a 
general  combination  in  order  to  reduce  a  greedy  oppressor 
to  reasonable  terms.  The  right  to  necessaries  is  very  dif- 
ferent fi;om  that  to  things  adapted  only  to  convenience  and 
pleasure,  which  we  may  dispense  with  if  they  be  too  dear. 
It  would  be  absurd  that  the  subsistence  and  being  of  other 
nations  should  depend  on  the  caprice  or  avidity  of  one. 
§  34.  Con-  Among  the  modern  institutions  for  the  advantage  of  coin- 
sub  (101).  mepCe5  one  of  the  most  useful  is  that  of  consuls,  or  persons 
residing  in  the  large  trading  cities,  and  especially  the  sea- 
ports, of  foreign  countries,  with  a  commission  to  watch  over 
the  rights  and  privileges  of  their  nation,  and  to  decide  dis- 
putes between  her  merchants  there.  When  a  nation  trades 

(101)  See  further  as  to  consuls,  "Consul;"  and  see  decisions  Albreton 

post,  B.  4,  Ch.  8.  s.  75,  p.  461.  This  v.  Sussman,  2  Ves  &  B.  323 ;  4  Bar. 

and  the  following  sections  are  much  &  Ores.  886;  8  Moore's  Rep.  632; 

too  concise  upon  the  important  sub.  7  T.  R.  251;  8  East,  364;  2  Chain, 

ject  of  consuls.    See  more  fully  1  Opm.  294.   A  foreign  consul  cannot 

Chitt/s  Commercial  Law,  48  to  73 ;  sue  a  merchant  here  for  any  supposed 

statute  6  Geo.  4,  c.  87;  Warden  on  services  in  that  character — D*  Lima 

Consular  Establishments,  Paris,  A.D.  v,  Halditnand,  I  Ryan  &  Moody,  45 : 

1813;  Madame  de  Steck,  a  Berlm,  nor  is  he  privileged  from  an  efit,  Vive- 

1790;  Anderson's  Hist.  Commerce,  ash  v.  Belcher,  3  Mau.  &  Selw.  284. 
index,  titles,   "Conservator,"   and 
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largely  with  a  country,  it  is  requisite  to  have  there  a  person  BOOK  H. 
charged  with  such  a  commission:  and,  as  the  state  which  c** A*-  "• 
allows  of  this  commerce  must  naturally  favour  it* — for  the 
same  reason,  also,  it  must  admit  the  consul.     But,  there  be- 
ing no  absolute  and  perfect  obligation  to  this,  the  nation 
that  wishes  to  have  a  consul,  must  procure  this  right  by  the  [   118  ] 
commercial  treaty  itself. 

The  consul  being  charged  with  the  affairs  of  his  sove- 
reign, and  receiving  his  orders,  continues  his  subject,  and 
accountable  to  him  for  his  actions. 

The  consul  is  no  public  minister  (as  will  appear  by  what 
we  shall  say  of  the  character  of  ministers,  in  our  fourth 
book),  and  cannot  pretend  to  the  privileges  annexed  to  such 
character.  Yet,  bearing  his  sovereign's  commission,  and 
being  in  this  quality  received  by  the  prince  in  whose  domin- 
ions he  resides,  he  is,  in  a  certain  degree,  entitled  to  the 
protection  of  the  law  of  nations.  This  sovereign,  by  the 
very  act  of  receiving  him,  tacitly  engages  to  allow  him  all 
the  liberty  and  safety  necessary  to  the  proper  discharge  of 
his  functions,  without  which  the  admission  of  the  consul 
would  be  nugatory  and  delusive. 

The  functions  of  a  consul  require,  in  the  first  place,  that 
he  be  not  a  subject  of  the  state  where  he  resides:  as,  in  this 
case,  he  would  be  obliged  in  all  things  to  conform  to  its  or- 
ders, and  thus  not  be  at  liberty  to  acquit  himself  of  the  du- 
ties of  his  office. 

They  seem  even  to  require  that  the  consul  should  be  in- 
dependent of  the  ordinary  criminal  justice  of  the  place  * 
where  he  resides,  so  as  not  to  be  molested  or  imprisoned 
unless  he  himself  violate  the  law  of  nations  by  some  enor- 
mous crime. 

And,  though  the  importance  of  the  consular  functions  be 
not  so  great  as  to  procure  to  the  consul's  person  the  inviola- 
bility and  absolute  independence  enjoyed  by  public  minis- 
tersj — yet,  being  under  the  particular  protection  of  the  so- 
vereign who  employs  him,  and  intrusted  with  the  care  of 
his  concerns,— if  he  commits  any  crime,  the  respect  due  to 
his  master  requires  that  he  should  be  sent  home  to  be  pu- 
nished. Such  is  the  mode  pursued  by  states  that  are  in- 
clined to  preserve  a  good  understanding  with  each  other. 
But  the  surest  way  is,  expressly  to  settle  all  these  matters, 
as  far  as  is  practicable,  by  the  commercial  treaty. 

Wicquefort,  in  his  treatise  of  The  Ambassador,  Book  I. 
§  5,  says,  that  consuls  do  not  enjoy  the  protection  of  the  law 
of  nations,  and  that,  both  in  civil  and  criminal  cases,  they 
are  subject  to  the  justice  of  the  place  where  they  reside. 
But  the  very  instances  he  quotes  contradict  his  proposition. 
The  states-general  of  the  United  Provinces,  whose  consul 
had  been  affronted  and  put  under  arrest  by  the  governor  of 
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BOOK  ii.  Cadiz,  complained  of  it  to  the  court  of  Madrid  as  a  breach 
CffAP-  "•  of  the  law  of  nations.  And,  in  the  year  1631,  the  republic 
of  Venice  was  near  coming  to  a  rupture  with  pope  Urban 
V1IL  on  account  of  the  violence  offered  to  the  Venetian  con- 
sul by  the  governor  of  Ancona.  The  governor,  suspecting 
this  consul  to  have  given  information  detrimental  to  the 
commerce  of  Ancona,  had  persecuted  him,  seized  his  furni- 
ture and  papers,  and  caused  him  to  be  summoned,  declared 
guilty  of  contumacy,  and  banished,  under  pretence  that,  con* 
trary  to  public  prohibition,  he  had  caused  goods  to  be  un- 
[  149  ]  loaded  in  a  time  of  contagion.  This  consul's  successor  he 
likewise  imprisoned.  The  Venetian  senate  warmly  insisted 
on  having  due  satisfaction:  and,  on  the  interposition  of  the 
ministers  of  France,  who  were  apprehensive  of  an  open  rup- 
ture, the  pope  obliged  the  governor  of  Ancona  to  give  the 
republic  satisfaction  accordingly. 

In  default  of  treaties,  custom  is  to  be  the  rule,  on  these 
occasions;  for,  a  prince,  who  receives  a  consul  without  ex- 
press conditions,  is  supposed  to  receive  him  on  the  footing 
established  by  custom. 


CHAP.  in.  CHAP.  HI. 


OF   THE  DIGNITY   AND    EQUALITY    OP   NATIONS— OP   TITLES, 
*  AND  OTHER  MARKS  OF  HONOUR. 

§  35.  Dig-       EVERY  nation,  every  sovereign  and  independent  state, 
nity  of  na«  deserves  consideration  and  respect,  because  it  makes  an  im- 
Iwign  S°"  ,me(^ate  figure  in  the  grand  society  of  the  human  race,  is 
states.        independent  of  all  earthly  power,  and  is  an  assemblage  of  a 
great  number  of  men,  which  is,  doubtless,  more  considerable 
than  any  individual.    The  sovereign  represents  his  whole 
nation;  he  unites  in  his  person  all  its  majesty.    No  indivi- 
dual, though  ever  so  free  and  independent,  can  be  placed  in 
competition  with  a  sovereign;  this  would  be  putting  a  sin- 
gle person  upon  an  equality  with  an  united  multitude  of  his 
equals.    Nations  and  sovereigns  are,  therefore,  under  an 
obligation,  and  at  the  same  time  have  a  right,  to  maintain 
their  dignity,  and  to  cause  it  to  be  respected,  as  being  of 
the  utmost  importance  to  their  safety  and  tranquillity. 
§  36.  Their     We  have  already  observed  (Prelim.  §  18)  that  nature  has 
^^ lty-     established  a  perfect  equality  of  rights  between  independent 
nations.    Consequently,  none  can  naturally  lay  claim  to  any 
superior  prerogative:  for,  whatever  privileges  any  one  of 
them  derives  from  freedom  and  sovereignty,  the  others 
equally  derive  the  same  from  the  same  source. 
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And  since  precedency  or  pre-eminence  of  rank  is  a  prero-  BOOKH. 
gative,  no  nation,  no  sovereign,  can  naturally  claim  it  as  a  «"»*>•"?• 
right.    Why  should  nations  that  are  not  dependent  on  §  37.  Pre- 
him  give  up  any  point  to  him  against  their  will?     However,  *to*ef' 
as  a  powerful  and  extensive  state  is  much  more  considerable 
in  universal  society  than  a  small  state,  it  is  reasonable  that 
the  latter  should  yield  to  the  former  on  occasions  where 
one  must  necessarily  yield  to  the  other,  as,  in  an  assembly, 
— and  should  pay  it  those   mere  ceremonial  deferences 
which  do  not,  in  fact,  destroy  their  equality,  and  only  shew 
a  superiority  of  order,  a  first  place  among  equals.    Other 
nations  will  naturally  assign  the  first  place  to  the  more  pow- 
erful state;  and  it  would  be  equally  useless  as  ridiculous 
for  the  weaker  one  obstinately  to  contend  about  it.    The 
antiquity  of  the  state  enters  also  into  consideration  on 
these  occasions:  a  new  comer  cannot  dispossess  any  one  of  [   150   ] 
the  honours  he  has  enjoyed;  and  he  must  produce  very 
strong  reasons,  before  he  can  obtain  a  preference. 

The  form  of  government  is  naturally  foreign  to  this  ques-  §  38.  The 
tion.    The  dignity,  the  majesty,  resides  originally  in  the  *™  °f  go- 
body  of  the  state;  that  of  the  sovereign  is  derived  from  his  }*™^0  ** 
representing  the  nation*    And,  can  it  be  imagined  that  athisques- 
state  possesses  more  or  less  dignity  according  as  it  is  go-*'1™' 
verned  by  a  single  person  or  by  many?    At  present  kings 
claim  a  superiority  of  rank  over  republics:  but  this  preten- 
sion has  no  other  support  than  the  superiority  of  their 
strength.    Formerly,  the  Roman  republic  considered  all 
kings  as  very  far  beneath  them:  but  the  monarchs  of  Eu- 
rope, finding  none  but  feeble  republics  to  oppose  them,  have 
disdained  to  admit  them  to  an  equality.    The  republic  of 
Venice,  and  that  of  the  United  Provinces,  have  obtained 
the  honours  of  crowned  heads ;  but  their  ambassadors  yield 
precedency  to  those  of  kings. 

In  consequence  of  what  we  have  just  established,  if  the  §  39.  A 
form  of  government  in  a  nation  happens  to  be  changed,  she  «" >°ught 
will  still  preserve  the  same  honours  and  rank  of  which  she  ranl^  *^ 
was  before  in  possession.     When  England  had  abolished  withstand- 
royalty,  Cromwell  would  suffer  no  abatement  of  the  honours  ijjg  any  . 
that  had  been  paid  to  the  crown  or  to  the  nation;  and  hegj1gj|ijr 
everywhere  maintained  the  English  ambassadors  in  the  rank  its  govern- 
they  had  always  possessed.  mcilt- 

If  the  grades  of  precedency  have  been  settled  by  treaties,  §  40.  in 
or  by  long  custom  founded  on  tacit  consent,  it  it  is  neces-  *|*£J1J*J 
sary  to  conform  to  the  established  rule.    To  dispute  with  a  estaWi8hed 
prince  the  rank  he  has  acquired  in  this  manner,  is  doing  customs 
him  an  injury,  inasmuch  as  it  is  an  expression  of  contempt  for  0?s^t^be 
him,  or  a  violation  of  engagements  that  secure  to  him  a  right  °      e  • 
Thus,  by  the  injudicious  partition  between  the  sons  of 
Charlemagne,  the  elder  having  obtained  the  empire,  the 
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BOOK  IT,  younger,  who  received  the  kingdom  of  France,  yielded  pre- 
CHAP.  in.  cedency  to  him  the  more  readily,  as  there  still  remained  at 
that  time  a  recent  idea  of  the  majesty  of  the  real  Roman 
empire.  His  successors  followed  the  rule  they  found  esta- 
blished:— they  were  imitated  by  the  other  kings  of  Europe; 
and  thus  the  imperial  crown  continues  to  possess,  without 
opposition,  the  first  rank  in  Christendom.  With  most  of 
the  other  crowns,  the  point  of  precedency  remains  yet  unde- 
termined. 

Some  people  would  have  us  to  look  upon  the  precedency 
of  the  emperor  as  something  more  than  the  first  place  among 
equals:  they  would  fain  attribute  to  him  a  superiority  over 
all  kings,  and,  in  a  word,  make  him  the  temporal  head  of 
Christendom.*  And  it,  in  fact,  appears  that  many  empe- 
rors entertained  ideas  of  such  pretensions,— as  if,  by  reviv- 
ing the  name  of  the  Roman  empire,  they  could  also  revive 
its  rights.  Other  states  have  been  on  their  guard  against 
these  pretensions.  We  may  see  in  Mezerayf  the  precau- 
[  151  ]  tions  taken  by  king  Charles  V.  when  the  emperor  Charles 
IV.  visited  France,  "  for  fear,"  says  the  historian,  "  lest 
that  prince,  and  his  son,  the  King  of  the  Romans,  should 
found  any  right  of  superiority  on  his  courtesy."  Bodinus 
relates4  that  "  the  French  took  great  offence  at  the  Em- 
peror Sigismund's  placing  himself  in  the  royal  seat  in  full 
parliament,  and  at  ids  having  knighted  the  Senechal  de 
Beaucaire," — adding,  that,  "  to  repair  the  egregious  error 
they  had  committed  in  suffering  it,  they  would  not  allow  the 
same  emperor,  when  at  Lyons,  to  make  the  Count  of  Savoy 
a  duke."  At  present,  a  king  of  France  would  doubtless 
think  it  a  degradation  of  his  dignity,  were  he  to  intimate 
the  most  distant  idea  that  another  might  claim  any  authority 
in  his  kingdom||. 

§  41.  of  the     As  a  nation  may  confer  on  her  conductor  what  degree  of 
"«!H««nd    authority  an<l  what  rights  she  thinks  proper,  she  is  equally 
Anm>">      '      in  regard  to  the  name,  the  titles,  and  honours  with 


*  Bartolus  went  so  far  as  to  say,  ed  Count  Provana,  the  King  of  Sar- 

that  "  all  those  were  heretics  who  dinia's  minister,  to  sign  a  deed,  in 

did  not  believe  that  the  emperor  was  which  he  declared  that  neither  his 

lord  of  the  whole  earth."  See  Bodi-  own  sovereign  nor  any  other  prince 

xras's  Republic,  Book  i.  Ch,  ix.  p.  m.  had  a  right  to  dispute  pre-eminence 

139.  with  the  emperor.  Its  contents  being 

f  History  of  Prance,  explanation  made  public,  the  kings  made  such 

of  the  medals  of  Charles  V.  heavy  complaints  on  the  occasion, 

J  In  his  Republic,  p.  138.  that  Provana  was  recalled,  and  the 

||  Pentherrieder,  minister  plenipo-  emperor  ordered  his  minister  to  sup- 

tentiary  of  the  emperor  at  the  congress  press  the  deed, — affecting,  at  the 

of  Carabray,  made  an  attempt  to  in-  same  time,  a  profound  ignorance  of 

sure  to  his  master  an  incontestible  the  whole  transaction:  and  thus  the 

superiority  and  pre-eminence  over  all  afiai  r  was  dropped .  Memoirs  of  Mons. 

the  other  crowned  heads.  He  indue-  de  St.  Philippe,  Vol.  iv,  p.  194. 
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which  she  may  choose  to  decorate  him,  But  discretion  and  BOOK  n. 
the  care  of  her  reputation  require  that  she  should  not,  in  CBAP.JIL 
this  respect,  deviate  too  far  from  the  customs  commonly  es-  nation  to  its 
tablished  among  civilized  nations.  Let  us  further  observe,  ^""frt- 
that,  in  this  point,  she  ought  to  be  guided  by  prudence,  and 
inclined  to  proportion  the  titles  and  honours  of  her  chief  to 
the  power  he  possesses,  and  to  the  degree  of  authority  with 
which  she  chooses  to  invest  him.  Titles  and  honours,  it  is 
true,  determine  nothing:  they  are  but  empty  names,  and 
vain  ceremonies,  when  they  are  misplaced:  yet,  who  does 
not  know  how  powerful  an  influence  they  have  on  the  minds 
of  mankind?  This  is*  then,  a  more  serious  affair  than  it- 
appears  at  the  first  glance.  The  nation  ought  to  take  care 
not  to  debase  herself  before  other  states,  and  not  to  degrade 
her  chief  by  too  humble  a  title:  she  ought  to  be  still  more 
careful  not  to  swell  his  heart  by  a  vain  name,  by  unbounded 
honours,  so  as  to  inspire  him  with  the  idea  of  arrogating  to 
himself  a  commensurate  authority  over  her,  or  of  acquiring 
a  proportionate  power  by  unjust  conquests.  On  the  other 
hand,  an  exalted  title  may  engage  the  chief  to  support,  with 
greater  firmness,  the  dignity  of  the  nation.  Prudence  is 
guided  by  circumstances,  and,  on  every  occasion,  keeps 
within  due  bounds.  "  Royalty,"  says  a  respectable  author, 
who  may  be  believed  on  this  subject,  cc  rescued  the  house 
of  Brandenburg  from  that  yoke  of  servitude  under  which 
the  house  of  Austria  then  kept  all  the  German  princes. 
This  was  a  bait  which  Frederic  I.  threw  out  to  all  his  pos- 
terity, saying  to  them,  as  it  were,  I  have  acquired  a  title  for 
you;  do  you  render  yourselves  worthy  of  it:  I  have  laid  the  [  152  ] 
foundations  of  your  greatness ;  it  is  you  who  are  to  finish  the 
work."* 

If  the  conductor  of  the  state  is  sovereign,  he  has  in  his  §  42.  Wbe- 
hands  the  rights  and  authority  of  the  political  society;  and  *?r  * 80VC- 
consequently  he  may  himself  determine  what  title  he  will  2£JJ*y 
assume,  and  what  honours  shall  be  paid  to  him,  unless  these  what  tide 
have  been  already  determined  by  the  fundamental  laws,  or  andhonoure 
that  the  limits  which  have  been  set  to  his  power  manifestly     p  caacs* 


oppose  such  as  he  wishes  to  assume.  His  subjects  are 
equally  obliged  to  obey  him  -  in  this  as  in  whatever  he  com- 
mands by  virtue  of  a  lawful  authority.  Thus,  the  Czar  Pe- 
ter I.,  grounding  his  pretensions  on  the  vast  extent  of  his 
dominions,  took  upon  himself  the  title  of  emperor. 

But  foreign  nations  are  not  obliged  to  give  way  to  the  §  43.  Rigbt 
will  of  a  sovereign  who  assumes  a  new  tide,  or  of  a  people  ^s  in 
who  call  their  chief  by  what  name  they  please.f  respect, 

*  Memoirs  of  the  House  of  Bran-    the  Fourteenth,  used  the  following 

denburgh.  style:-"  OHvarius,  Dominus   Pro- 

t  Cromwell,  in  writing  lo  Louis    tector  Angli*,  Scolte,  et  Hibernio, 
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«OOK  n.  However,  if  this  title  has  nothing  unreasonable,  or  con- 
cgAP-  "'•  trary  to  received  customs,  it  is  altogether  agreeable  to  the 
§  44.  Their  mutual  duties  which  bind  nations  together,  to  give  to  a  so- 
duty*  vereign  or  conductor  of  a  state  the  same  title  that  is  given 
him  by  his  people.  But,  if  this  title  is  contrary  to  custom — 
if  it  implies  attributes  which  do  not  belong  to  him  who  af- 
fects it,  foreign  nations  may  refuse  it  without  his  having 
reason  to  complain.  The  title  of  " Majesty"  is  consecrated 
by  custom  to  monarchs  who  command  great  nations.  The 
emperors  of  Germany  have  long  affected  to  reserve  it  to 
themselves,  as  belonging  solely  to  the  imperial  crown.  But 
the  kings  asserted  with  reason,  that  there  was  nothing  on 
earth  more  eminent  or  more  august  than  their  dignity :  they 
therefore  refused  the  title  of  Majesty  to  him  who  refused  it 
to  them;*  and  at  present,  except  in  a  few  instances  founded 
on  particular  reasons,  the  title  of  majesty  is  a  peculiar  at- 
trityite  of  the  royal  character. 

As  it  would  be  ridiculous  for  a  petty  prince  to  take  the 
title  of  king,  and  assume  the  style  of  "  Majesty,"  foreign 
nations,  by  refusing  to  comply  with  this  whim,  do  nothing 
but  what  is  conformable  to  reason  and  their  duty.  How- 
ever, if  there  reims  any  where  a  sovereign,  who,  notwith- 
standing the  smafl  extent  of  his  power,  is  accustomed  to  re- 
[  153  ]  ceive  from  his  neighbours  the  title  of  king,  distant  nations 
who  would  carry  on  an  intercourse  with  him,  cannot  refuse 
him  that  title.  It  belongs  not  to  them  to  reform  the  cus- 
toms of  distant  countries. 

§  45.  How    m  The  sovereign  who  wishes  constantly  to  receive  certain 
titles  and    titles  and  honours  from  other  powers,  must  secure  them  by 
maytoTse-  *«**>«••   Those  who  have  entered  into  engagements  in  this 
cured.        way  are  obliged  to^  conform  to  them,  and  cannot  deviate 
from  the  treaties  without  doing  him  an  injury.    Thus,  in 
in  the  examples  we  have  produced  (§§  41  and  42),  the  czar 
and  the  King  of  Prussia  took  care  to  negotiate  beforehand 
with  the  courts  in  friendship  with  them,  to  secure  their  be- 
ing acknowledged  under  the  new  titles  they  intended  to  as- 
sume. 
The  popes  have  formerly  pretended  that  it  belonged  to 

Ludovico   XIV.   Francorum    Regi  of  its  giving  nse  lo  some  misunder- 

Chrisuanissime  Rex."-- And  the  sub.  standing  between  the  two  countries, 

scnption  was— "  In  Aula  nostra  AJ-  *  At  the  famous  treaty  of  West, 

ba.  Vester  bonus  amicus."  Thecourt  phalia,  the  plenipotentiaries  of  France 

of  France  was  highly  offended  at  this  agreed  with  those  of  the  emperor, 

form  of  address.  The  ambassador  Bo-  "that  the  king  and  queen  writing 

wVS  1  tt?  t0«Se  Pensiona7  De  wth  lh«r  own  hand  to  the  erapero?, 

Witt,  dated  May  25, 1655,  said  that  and  giving  him  the  tide  of  majesty! 

Cromwell's >  letter  had  not  been  pre-  he  should  answer  them,  with  his  own 

sented,  and  that  those  who  were  hand,  and  give  them  the  same  title." 

charged  with  the  delivery  of  it,  had  Letter  of  the  plenipotentiaries  to  M. 

withheld  it,  through  an  apprehension  de  Bnenne,  Oct.  1 5th,  1646. 
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the  tiara  alone  to  create  new  crowns ;  they  had  the  confi-    BOOK  H. 
dence  to  expect  that  the  superstition  of  princes  and  na-  CHAP-  "'• 
tions  would  allow  them  so  sublime  a  prerogative.    But  it 
was  eclipsed  at  the  revival  of  letters.*    The  emperors  of 
Germany,  who  formed  the  same  pretensions,  were  at  least 
•  countenanced  by  the  example  of  the  ancient  Roman  emper- 
ors.   They  only  want  the  same  power  in  order  to  have  the 
same  right. 

,     In  default  of  treaties,  we  ought,  with  respect  to  titles,  §  43.  We 
and,  in  general,  every  other  mark  of  honour,  to  conform  to  mustcou- 
the  rule  established  by  general  custom.    To  attempt  a  de-  £°™1t°u£?" 
viation  from  it  with  respect  to  a  nation  or  sovereign,  when  tom(i02). 
there  is  no  particular  reason  for  such  innovation,  is  express- 
ing either  contempt  or  ill-will  towards  them;— a  conduct 
equally  inconsistent  with  sound  policy  and  with  the  duties 
that  nations  owe  to  each  other  (102). 

The  greatest  monarch  ought  to  respect  in  every  sovereign  §  47.  Mu- 
the  eminent  character  with  which  he  is  invested.    The  in-  t^ 
dependence,  the  equality  of  nations,  the  reciprocal  duties  *? 
of  humanity, — all  these  circumstances  should  induce  him  to  to  each 
pay,  even  to  the  chief  of  a  petty  state,  the  respect  due  to  other, 
the  station  which  he  fills.    The  weakest  state  is  composed 
of  men  as  well  as  the  most  powerful:  and  our  duties  are 
the  same  towards  all  those  who  do  not  depend  on  us. 

But  this  precept  of  the  law  of  nature  does  not  extend  be- 
yond what  is  essential  to  the  respect  which  independent  na- 
tions owe  to  each  other,  or  that  conduct,  in  a  word,  which 
shews  that  we  acknowledge  a  state  or  its  chief  to  be  truly 
independent  and  sovereign,  and  consequently  entitled  to 
every  thing  due  to  the  quality  of  sovereignty.  But,  on  the 
other  hand,  a  great  monarch  being,  as  we  have  already  ob- 
served, a  very  important  personage  in  human  society,  it  is 
natural,  that,  in  matters  merely  ceremonial,  and  not  deroga- 
tory to  the  equality  of  rights  between  nations,  he  should  re- 
ceive honours  to  which  a  petty  prince  can  have  no  preten-  [  154? 
sions:  and  the  latter  cannot  refuse  to  pay  the  former  every 
mark  of  respect  which  is  not  inconsistent  with  his  own  inde- 
pendence and  sovereignty. 

*  Catholic  princes  receive  still  observe,  in  the  British  seas,  the  mark 

from  the  pope  titles  that  relate  to  of  honour,  by  lowering  the  flag  or 

religion.  Benedict  XIV.  gave  that  topsail  to  an  English  man  of  war, 

of  «  Most  Faithful "  to  the  King  of  called  the  duty  of  the  fog.  See 

Portugal;  and  the  condescension  of  1  Chilly's  Commercial  law,  102; 

other  princes  connived  at  the  impe-  and  see  end  of  2nd  Vol.  id.  p.  324. 

rative  style  in  which  the  bnll  is  See,  as  to  the  sea  and  incidents,  ante, 

couchedi-It  is  dated  December  23,  125  and  131  in  notes;  and  Uurs  de 

1748.  de  Droit  Public,  Tom.  2,  p.  80  to 

(102)  Formerly  all  nations  used  to  84,  and  396 
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BOOK  ii.  Every  nation,  every  sovereign,  ought  to  maintain  their 
CHAP,  in.  dignity  (§  85)  by  causing  due  respect  to  be  paid  to  them; 
§  48.  How  and,  especially,  they  ought  not  to  suffer  that  dignity  to  be 
a  sovereign  impaired.  If,  then,  there  are  tides  and  honours,  which,  by 
maintain  his  constant  custom,  belong  to  a  prince,  he  may  insist  upon 
dignity  them;  and  he  ought  to  do  it  on  occasions  where  his  glory  is 
003).  concerned. 

But  it  is  proper  to  distinguish  between  neglect  or  the 
omission  of  what  the  established  usage  requires,  and  posi- 
tive acts  of  disrespect  and  insult.  The  prince  may  com- 
plain of  an  instance  of  neglect,  and,  if  it  be  not  repaired, 
may  consider  it  as  an  indication  of  ill-will:  he  has  aright  to 
demand,  even  by  force  of  arms,  the  reparation  of  an  insult. 
The  czar  Peter  the  First,  in  his  manifesto  against  Sweden, 
complained  that  the  cannon  had  not  been  fired  on  his  pass- 
ing at  Riga.  He  might  think  it  strange  that  they  did  not 
pay  him  this  mark  of  respect,  and  he  might  complain  of  it ; 
but,  to  have  made  this  the  subject  of  a  war,  must  have  indi- 
cated a  preposterous  prodigality  of  human  blood. 


CHIP,  iv.  CHAP.  IV. 

OF  THE  RIGHT  TO  SECURITY,  AND  THE  EFFECTS  OF  THE  SOVE- 
REIGNTY AND  INDEPENDENCE  OF  NATIONS  (101). 

§  49.  Right  IN  vain  does  nature  prescribe  to  nations,  as  well  as  to  in- 
to security,  dividuals,  the  care  of  self-preservation,  and  of  advancing 
their  own  perfection  and  happiness,  if  she  does  not  give 
them  a  right  to  preserve  themselves  from  every  thing  mat 
might  render  this  care  ineffectual.  This  right  is  nothing 
more  than  a  moral  power  of  acting,  that  is,  the  power  of 
doing  what  is  morally  possible— what  is  proper  and  con- 
formable to  our  duties.  We  have,  then,  in  general,  a  right 
to  do  whatever  is  necessary  to  the  discharge  of  our  duties. 
Every  nation,  as  well  as  every  man,  has,  therefore,  a  right 

(103)  The  House  of  Lords  recent-  v.  King  of  Spain,  on  appeal  from 

ly,  rather  facetiously,  maintained  the  Chancery  to  ijouse  of  Lords,  1  Dow 

dignity  of  the  King  of  Spain,  by  de-  Rep.  New  Series,  177. 
dining  to  give  him  costs,  on  the  same       (104)  As  to  the  independence  of 

principle  that  our  king  does  not  re-  nations,  see  in  general,Coura  de  Droit 

cover  costs,  saying,  we  will  not  dis-  Public.  Paris,  A.  D.  1830,  Tom.  2, 

parage  the  dignity  of  the  King  of  1st  part,  Article  IL  pp  3  to  15. 
Spain  by  giving  him  costs.  Hewlett 
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to  prevent  other  nations  from  obstructing  her  preservation,    BOOK  n. 
her  perfection,  and  happiness,— that  is,  to  preserve  herself  CHAP,  iv. 
from  all  injuries  (§  18) :  and  this  right  is  a  perfect  one,  since 
it  is  given  to  satisfy  a  natural  and  indispensable  obligation: 
for,  when  we  cannot  use  constraint  in  order  to  cause  our 
rights  to  be  respected,  their  effects  are  very  uncertain.    It 
is  this  right  to  preserve  herself  from  all  injury  that  is  called 
the  right  to  security. 

It  is  safest  to  prevent  the  evil  when  it  can  be  prevented.  §so.  it  pro* 
A  nation  has  a  right  to  resist  an  injurious  attempt,  and  to  d.uces  the 
make  use  offeree  and  every  honourable  expedient  against  jgj^;  .re" 
whosoever  is  actually  engaged  in  opposition  to  her,  and  even 
to  anticipate  his  machinations,  observing,  however,  not  to 
attack  him  upon  vague  and  uncertain  suspicions,  lest  she 
should  incur  the  imputation  of  becoming  herself  an  unjust 


. .  hen  the  evil  is  done,  the  same  right  to  security  autho*  [   165  ] 
rizes  the  offended  party  to  endeavour  to  obtain  a  complete  §  51.  and 
reparation,  and  to  employ  force  for  that  purpose,  if  neces* thfttofob- 


paratioYt  > 

Finally,  the  offended  party  have  a  right  to  provide  for  §  52.  and 
their  future  security,  and  to  chastise  the  offender,  by  in-  '^gjjj of 
flicting  upon  him  a  punishment  capable  of  deterring  him  pun    lng* 
thenceforward  from  similar  aggressions,  and  of  intimidating 
those  who  might  be  tempted  to  imitate  him.    They  may 
even,  if  necessary,  disable  the  aggressor  from  doing  further 
injury.    They  only  make  use  of  th$ir  right,  in  all  these 
measures,  which  they  adopt  with  good  reason:  and  if  evil 
thence  results  to  him  who  has  reduced  them  to  the  necessity 
of  taking  such  steps,  he  must  impute  the  consequences  only 
to  his  own  injustice. 

If,  then,  there  is  any  where  a  nation  of  a  restless  and  mis-  §  53.  Right 
chievous  disposition,  ever  ready  to  injure  others,  to  traverse  «f  •&  na: 
their  designs,  and  to  excite  domestic  disturbances  in  their  a°mis*hie-St 
dominions,— it  is  not  to  be  doubted  that  all  the  others  have  vous  people, 
a  right  to  form  a  coalition  in  order  to  repress  and  chastise 
that  nation,  and  to  put  it  for  ever  after  out  of  her  power  to 
injure  them.    Such  would  be  the  just  fruits  of  the  policy 
which  Machiavel  praises  in  Caesar  Borgia.    The  conduct 
followed  by  Philip  II.  King  of  Spain,  was  calculated  to  unite 
all  Europe  against  him;  and  it  was  from  just  reasons  that 
Henry  the  Great  formed  the  design  of  humbling  a  power, 
whose  strength  was  formidable,  and  whose  maxims  were 
pernicious. 

The  three  preceding  propositions  are  so  many  principles 
that  furnish  the  various  foundations  for  a  just  war,  as  we 
shall  see  in  the  proper  place. 

It  is  an  evident  consequence  of  the  liberty  and  mdepend-  §  54.  NO 
ence  of  nations,  that  all  have  a  right  to  be  governed  as  they  ;*°J  *» 
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BOOK  n.  think  proper,  and  that  no  state  has  the  smallest  right  ^to  in- 


.  ,  ^ 

.IV.  terfere  in  the  government  of  another.  Of  all  the  rights  that 
interfere  in  can  belong  to  a  nation,  sovereignty  is,  doubtless,  the  most 
the  govern-  precious,  and  that  which  other  nations  ought  the  most  scru- 

n"  pulously  to  respect,  if  they  would  not  do  her  an  injury  (105). 

e.      ^  goverejgn  jg  he  to  whom  fae  nation  has  intrusted  the 

empire  and  the  care  of  the  government:  she  has  invested 
cannctmake  him  with  her  rights;  she  alone  is  directly  interested  in  the 
^relff  &  manner  in  which  the  conductor  she  has  chosen  makes  use  of 
Sncta  of  his  power.    It  does  not,  then,  belong  to  any  foreign  power  to 
another,      take  cognizance  of  the  administration  of  that  sovereign,  to 
set  himself  up  for  a  judge  of  his  conduct,  and  to  oblige  him 
to  alter  it.    If  he  loads  his  subjects  with  taxes,  and  if  he 
treats  them  with  severity,  the  nation  alone  is  concerned  in 
the  business;  and  no  other  is  called  upon  to  oblige  him  to 
amend  his  conduct,  and  follow  more  wise  and  equitable 
maxims.    It  is  the  part  of  prudence  to  point  out  the  occa- 
sions when  officious  and  amicable  representations  may  be 
made  to  him.    The  Spaniards  violated  all  rules  when  they 
set  themselves  up  as  judges  of  the  Inca  Athualpa.    If  that 
prince  had  violated  the  law  of  nations  with  respect  to  them, 
[    156  1  they  would  have  had  a  right  to  punish  him.    But  they  ac- 
cused him  of  having  put  some  of  his  subjects  to  death,  of 
having  had  several  wives,  &c.  —  things,  for  which  he  was  not 
at  all  accountable  to  them;  and,  to  fill  up  the  measure  of 
their  extravagant  injustice,  they  condemned  him  by  the  laws 
of  Spain.* 

§  56.  How      But,  if  the  prince,  by  violating  the  fundamental  laws,  gives 
far  lawful  to  his  subjects  a  legal  right  to  resist  him,  —  if  tyranny,  becom- 
interfere  in  jng  insupportable,  obliges  the  nation  to  rise  in  their  own  de- 
belwe«B  a   fence,—  every  foreign  power  has  a  right  to  succour  an  op- 
sovereign    pressed  people  who  implore  their  assistance.    The  English 
andhissub-  justly  complained  of  James  II.    The  nobility  and  the  most 
J    '         distinguished  patriots  having  determined  to  check  him  in 
the  prosecution  of  his  schemes,  which  manifestly  tended  to 
overthrow  the  constitution,  and  to  destroy  the  liberties  and 
the  religion  of  the  people,  applied  for  assistance  to  the 
United  Provinces.    The  authority  of  the  Prince  of  Orange 
had,  doubtless,  an  influence  on  the  deliberations  of  the 
states-general;  but  it  did  not  lead  them  to  the  commission 
of  an  act  of  injustice:  for,  when  a  people,  from  good  rea- 
sons take  up  arms  against  an  oppressor,  it  is  but  an  act  of 

(105)  Nor  has  a  subject  of  one  and  if  a  state  assist  a  revolted  colony, 

state  a  right  to  enter  into  any  con-  it  is  just  ground  of  war  on  the  part  of 

tract  with,  or  to  assist  the  revolted  the  parent  state.  Thompson  v.  Powfa, 

colony  of  another  before  the  same  has  2  Simon's  Rep.  194  :  7Wor  v  Ba^ 

been  formally  recognised  as  an  inde-  clay,  id.  213.  Ante,  p.  141,  note  95, 
pendent  state  by  its  own  government;       *  Garcillasso  de  la  Vega. 
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justice  and  generosity  to  assist  brave  men  in  the  defence  of  BOOK  H. 
their  liberties.  Whenever,  therefore,  matters  are  carried  OHAP- 1Y- 
so  far  as  to  produce  a  civil  war,  foreign  powers  may  assist 
that  party  which  appears  to  them  to  have  justice  on  its  side. 
He  who  assists  an  odious  tyrant,— he  who  declares  for  an 
unjust  and  rebellious  people, — violates  his  duty.  But,  when 
the  bands  of  the  political  society  are  broken,  or  at  least  sus- 
pended, between  the  sovereign  and  his  people,  the  contend- 
ing parties  may  then  be  considered  as  two  distinct  powers; 
and,  since  they  are  both  equally  independent  of  all  foreign 
authority,  nobody  has  a  right  to  judge  them.  Either  may 
be  in  the  right;  and  each  of  those  who  grant  their  assistance 
may  imagine  that  he  is  acting  in  support  of  the  better  cause. 
It  follows,  then,  in  virtue  of  the  voluntary  law  of  nations 
(see  Prelim.  §  21),  that  the  two  parties  may  act  as  having  an 
equal  right,  and  behave  to  each  other  accordingly  till  the 
decision  of  the  affair. 

But  we  ought  not  to  abuse  this  maxim,  and  make  a 
handle  of  it  to  authorize  odious  machinations  against  the  in- 
ternal tranquillity  of  states.  It  is  a  violation  of  the  law  of 
nations  to  invite  those  subjects  to  revolt  who  actually  pay 
obedience  to  their  sovereign,  though  they  complain  of  his 
government. 

The  practice  of  nations  is  conformable  to  our  maxims. 
When  the  German  protestants  came  to  the  assistance  of  the 
reformed  party  in  France,  the  court  never  attempted  to  treat 
them  otherwise  than  on  the  usual  footing  of  enemies  in  ge- 
neral, and  according  to  the  laws  of  war.  France  was  at  the 
same  time  engaged  in  assisting  the  Netherlands  then  in 
arms  against  Spain,  and  expected  that  her  troops  should 
be  considered  in  no  other  light  than  as  auxiliaries  in  a  re- 
gular war.  But  no  power  ever  fails  to  complain,  as  of  an 
atrocious  wrong,  if  any  one  attempts  by  his  emissaries  to 
excite  his  subjects  to  revolt. 

As  to  those  monsters  who  under  the  title  of  sovereigns,  [  157  ] 
render  themselves  the  scourges  and  horror  of  the  human 
race,  they  are  savage  beasts,  whom  every  brave  man  may 
justly  exterminate  from  the  face  of  the  earth.  All  antiquity 
has  praised  Hercules  for  delivering  the  world  from  an  An- 
taeas,  a  Busiris,  and  a  Diomede. 

After  having  established  the  position  that  foreign  nations  §  57.  Eight 
have  no  right  to  interfere  in  the  government  of  an  independ-  «J  opposing 
ent  state,  it  is  not  difficult  to  prove  that  the  latter  has  a  re^of  fo" 
right  to  oppose  such  interference.    To  govern  herself  ac-  reign  pow- 
cording  to  her  own  pleasure,  is  a  necessary  part  of  her  hide- e™ !n  &* 
pendence.    A  sovereign  state  cannot  be  constrained  in  this 
respect,  except  it  be  from  a  particular  right  which  she  has 
herself  given  to  other  states  by  her  treaties;  and,  even  if 
she  has  given  them  such  a  right,  yet  it  cannot,  in  an  affair 
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BOO* ii.    of  so  delicate  a  nature  as  that  of  government,  ^extended 
CHAP,  iv.  beyond  the  clear  and  express  terms  of  the  treaties,    in 

evlry  other  case,  a  sovereign  has  a  right  to  treat  tho^  as 

enemies  who  attempt  to  interfere  in  his  domestic  affairs 
otherwise  than  hy  their  good  offices.  m 

&  58  The  Religion  is  in  every  sense  an  object  of  great  importance 
\2&*  to  a  nltion,  and  one  of  the  most  interesting  suSjecte  on 
with  respect  jbufo  the  government  can  be  employed.  An  independent 
to  religion.  people  are Accountable  for  their  religion  to  God  alone:  in 
this  particular,  as  in  every  other,  they  have  a  right ;  to  regu- 
late their  conduct  according  to  the  dictates  of  their  own 
conscience,  and  to  prevent  all  foreign  interference  in  an  af- 
fair of  so  delicate  a  nature.*  The  custom,  long  kept  up  in 
Christendom,  of  causing  all  the  affairs  of  religion  to  be  de- 
cided and  regulated  in  a  general  council,  could  only  have 
been  introduced  by  the  singular  circumstance  of  the  sub- 
mission of  the  whole  church  to  the  same  civil  government,— 
the  Roman  empire.  When  that  empire  was  overthrown, 
and  gave  place  to  many  independent  ^kingdoms,  this  custom 
was  found  contrary  to  the  first  principles  of  government,  to 
the  very  idea  of  independent  states  and  political  societies, 
It  was,  however,  long  supported  by  prejudice,  ignorance, 
and  superstition,  by  the  authority  of  the  popes,  and  the 
power  of  the  clergy,  and  still  respected  even  at  the  time  of 
the  reformation.  The  states  who  had  embraced  the  re- 
formed religion  offered  to  submit  to  the  decisions  of  an  im- 
partial council  lawfully  assembled.  At  present  they  would 
not  hesitate  to  declare,  that,  in  matters  of  religion,  they  are 
equally  independent  of  every  power  on  earth,  as  they  are  in 
the  affairs  of  civil  government.  The  general  and  absolute 
[  138  ]  authority  of  the  pope  and  council  is  absurd  in  every^  other 
system  than  that  of  those  popes  who  strove  to  unite  all 
Christendom  in  a  single  body,  of  which  they  pretended  to 
be  the  supreme  monarchs.f  But,  even  Catholic  sovereigns 
have  endeavoured  to  restrain  that  authority  within  such 
limits  as  are  consistent  with  their  supreme  power:  they  do 
not  receive  the  decrees  of  councils  or  the  popes9  bulls  till 
they  have  caused  them  to  be  examined;  and  these  ecclesU 
astical  laws  are  of  no  force  in  their  dominions  unless  con- 
firmed by  the  prince.  In  the  first  book  of  this  work,  Chap. 

*  When,  however,  we  see  a  party  "  When  my  neighbours  are  attacked 

inflamed  with  deadly  hatred  against  in  a  quarrel  in  which  I  am  interested, 

the  religion  we  profess,  and  a  neigh*  the  law  of  nature  requires  that  I 

bouring  prince  persecuting  in  conse-  should  anticipate  and  prevent  the 

cjuence  the  professors  of  that  religion,  evil  which  may  thence  result  to  my- 

it  is  lawful  for  us  to  give  assistance  self."— Le  Vassor,  History  of  Louis 

to  the  sufferers,— as  it  was  well  re-  XIII. 

marked  by  James  I.  of  England  to  f  See  above,  §  146,  and  Bodinus's 
Bouillon  the  ambassador  of  Mary  de  Republic,  book  i,  c.  ix,  with  his  quo- 
Medici,  queen  regent  of  France,-*-  tations,  p.  m.  139. 
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XII.  we  have  sufficiently  established  the  rights  of  a  state  in   BOOR  n. 
matters  of  religion;  and  we  introduce  them  here  again,  only   CHAMV. 
to  draw  just  consequences  from  them  with  respect  to  the 
conduct  which  nations  ought  to  observe  towards  each  other. 

^It  is,  then,  certain  that  we  cannot,  in  opposition  to  the  §59.  No  na- 
will  of  a  nation,  interfere  in  her  religious  concerns,  without don  «?  be 
violating  her  rights,  and  doing  her  an  injury.    Much  less  J^riA  re- 
are  we  allowed  to  employ  force  of  arms  to  oblige  her  to  re-  spect  to  re- 
ceive a  doctrine  and  a  worship  which  we  consider  as  divine,  tigta** 
What  right  have  men  to  set  themselves  up  as  the  defenders 
and  protectors  of  the  cause  of  God  ?    He  can,  whenever  he 
pleases,  lead  nations  to  the  knowledge  of  himself,  by  more 
effectual  means  than  those  of  violence.    Persecutors  make 
no  true  converts.    The  monstrous  maxim  of  extending  reli- 
gion by  the  sword,  is  a  subversion  of  the  rights  of  mankind, 
and  the  most  terrible  scourge  of  nations.    Every  madman 
will  fancy  he  is  fighting  in  the  cause  of  God,  and  every  as- 
piring spirit  will  use  that  pretext  as  a  cloak  for  his  ambi- 
tion.   While  Charlemagne  was  ravaging  Saxony  with  fire 
and  sword,  in  order  to  plant  Christianity  there,  the  succes- 
sors of  Mahomet  were  ravaging  Asia  and  Africa,  to  esta- 
blish the  Koran  in  those  parts. 

But  it  is  an  office  of  humanity  to  labour,  by  mild  and  law-  §  so.  of- 
fill  means,  to  persuade  a  nation  to  receive  a  religion  which  ta§  of  hn- 
we  believe  to  be  the  only  one  that  is  true  and  salutary.  ^  ^. 
Missionaries  may  be  sent  to  instruct  the  people;  and  this  tea. 
care  is  altogether  conformable  to  the  attention  which  every  Mfcdon- 
nation  owes  to  the  perfection  and  happiness  of  others.    But  *"**• 
it  must  be  observed,  that,  in  order  to  avoid  doing  an  injury 
to  the  rights  of  a  sovereign,  the  missionaries  ought  to  ab- 
stain from  preaching  clandestinely,  or  without  his  permis- 
sion, a  new  doctrine  to  his  people.    He  may  refuse  to  ac- 
cept their  proffered  services;  and,  if  he  orders  them  to 
leave  his  dominions,  they  ought  to  obey.    They  should  have 
a  very  express  order  from  the  King  of  kings,  before  they 
can  lawfully  disobey  a  sovereign  who  commands  according 
to  the  extent  of  his  power;  and  the  prince  who^is  not  con- 
vinced of  that  extraordinary  order  of  the  Deity,  will  do 
no  more  than  exert  his  lawful  rights,  in  punishing  a  mis- 
sionary for  disobedience.    But,  what  if  the  nation^  or  a  con- 
siderable part  of  the  people,  are  desirous  of  retaining  the 
missionary,  and  following  his  doctrine?  In  a  former  part  of 
this  work  (Book  I.  §§  198—136),  we  have  established  the  [    159  ] 
rights  of  the  nation  and  those  of  the  citizens;  and  thither 
we  refer  for  an  answer  to  this  question. 

This  is  a  very  delicate  subject;  and  we  cannot  authorise  §  "•  Ch- 
an inconsiderate  zeal  for  making  proselytes,  without  endan-  11 
gering  the  tranquillity  of  all  nations,  and  even  exposing 
those  who  are  engaged  in  making  converts  to  act  inconsist- 
ently with  their  duty,  at  the  very  time  they  imagine  they 
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are  accomplishing  the  most  meritorious  work.  For,  it  is  cer- 


tainly  performing  a  very  bad  office  to  a  nation,  and  doing 
her  an  essential  injury,  to  spread  a  false  and  dangerous  re- 
ligion among  the  inhabitants.  Now,  there  is  no  person  who 
does  not  believe  his  own  religion  to  be  the  only  true  and 
safe  one,  Recommend,  kindle  in  all  hearts,  the  ardent  zeal 
of  the  missionaries,  and  you  will  see  Europe  inundated  with 
Lamas,  Bonzes,  and  Dervises,  while  monks  of  all  kinds  will 
overrun  Asia  and  Africa.  Protestant  ministers  will  crowd 
to  Spain  and  Italy,  in  defiance  of  the  inquisition,  while  the 
Jesuits  will  spread  themselves  among  the  protestants  in  or- 
der to  bring  them  back  into  the  pale  of  the  church.  Let 
the  catholics  reproach  the  protestants  as  much  as  they 
please  with  their  lukewarmness,  the  conduct  of  the  latter  is 
undoubtedly  more  agreeable  to  reason  and  the  law  of  na- 
tions. True  zeal  applies  itself  to  the  task  of  making  a  holy 
religion  flourish  in  the  countries  where  it  is  received,  and  of 
rendering  it  useful  to  the  manners  of  the  people  and  to  the 
state  :  and,  without  forestalling  the  dispositions  of  provi- 
dence* it  can  find  sufficient  employment  at  home,  until  an 
invitation  come  from  foreign  nations,  or  a  very  evident  com- 
mission be  given  from  heaven,  to  preach  that  religion  abroad. 
Finally,  let  us  add,  that,  before  we  can  lawfully  undertake 
to  preach  a  particular  religion  to  the  various  nations  of  the 
earth,  we  must  ourselves  be  thoroughly  convinced  of  its 
truth  by  the  most  serious  examination.  —  "  What!  can 
,  Christians  doubt  of  their  religion  ?"  —  The  Mahometan  en- 

tertains no  doubt  of  his.  Be  ever  ready  to  impart  your  know- 
ledge, —  simply  and  sincerely  expose  the  principles  of  your 
belief  to  those  who  are  desirous  of  hearing  you:  instruct 
them,  convince  them  by  evidence,  but  seek  not  to  hurry 
them  away  with  the  fire  of  enthusiasm.  It  is  a  sufficient 
charge  on  each  of  us,  to  be  responsible  for  his  own  con- 
science.— Thus,  neither  will  the  light  of  knowledge  be  re- 
fused to  any  who  wish  to  receive  it,  nor  will  a  turbulent  zeal 
disturb  the  peace  of  nations. 

§  62.  What     When  a  religion  is  persecuted  in  one  country,  foreign 

a  sovereign  nations  who  profess  it  may  intercede  for  their  brethren  :  but 

feTOurof0   thisjs  all  they  can  lawfully  do,  unless  the  persecution  be 

those  who    carried  to  an  intolerable  excess  :  then,  indeed,  it  becomes  a 

pro&ss  his   case  Of  manifest  tyranny,  in  opposition  to  which  all  nations 

another  W  are  allowed  to  assist  an  unhappy  people  (§  66).    A  regard 

state.         to  their  own  safety  may  also  authorise  them  to  undertake 

the  defence  of  the  persecuted  sufferers.    A  king  of  France 

replied  to  the  ambassadors  who  solicited  him  to  suffer  his 

subjects  of  the  reformed  religion  to  live  in  peace,  "  that  he 

[  160  ]  was  master  in  his  own  kingdom."    But  the  protestant  so- 

vereigns, who  saw  a  general  conspiracy  of  the  catholics 

obstinately  bent  on  their  destruction,  were  so  far  masters  on 
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their  side  as  to  be  at  liberty  to  give  assistance  to  a  body  of  BOOK  n. 
men  who  might  strengthen  their  party,  and  help  them  to  CHA?- IV- 
preserve  themselves  from  the  ruin  with  which  they  were 
threatened.    All  distinctions  of  states  and  nations  .are  to  be 
disregarded,  when  there  is  question  of  forming  a  coalition 
against  a  set  of  madmen  who  would  exterminate  all  those 
that  do  not  implicitly  receive  their  doctrines. 


CHAP.    V.  CHAP.V. 

OF  THE  OBSERVANCE  OF  JUSTICE  BETWEEN  NATIONS. 

JUSTICE  is  the  basis  of  all  society,  the  sure  bond  of  all  §  03.  Ne- 
commerce.    Human  society,  far  from  being  an  intercourse  *"fcyoWto 
of  assistance  and  good  offices,  would  be  no  longer  any  thing  of  jSstkefa 
but  a  vast  scene  of  robbery,  if  no  respect  were  paid  to  this  human  so- 
virtue,  which  secures  to  every  one  his  own.     It  is  still  more  dety> 
necessary  between  nations  than  between  individuals;  be- 
cause injustice  produces  more  dreadful  consequences  in  the 
quarrels  of  these  powerful  bodies  politic,  and  it  is  more  diffi- 
cult to  obtain  redress.    The  obligation  imposed  on  all  men 
to  be  just  is  easily  demonstrated  from  the  law  of  nature. 
We  here  take  that  obligation  for  granted  (as  being  suffi- 
ciently known),  and  content  ^  ourselves  with  observing  that 
it  is  not  only  indispensably  binding  on  nations  (Prelim*  §  5)> 
but  even  stul  more  sacred  with  respect  to  them,  from  the 
importance  of  its  consequences. 

All  nations  are  therefore  under  a  strict  obligation  to  cul-  §64.  cul- 
tivate justice  towards  each  other,  to  observe  it  scrupulously,  ^onslo*11 
and  carefully  to  abstain  from  every  thing  that  may  violate  it.  cultivate 
Each  ought  to  render  to  the  others  what  belongs  to  them,  and  observe 
to  respect  their  rights,  and  to  leave  them  in  the  peaceable  J™tice. 
enjoyment  of  them.* 

*  Might  not  this  duty  be  extended  ought  to  be  executed  on  requisition 
to  the  execution  of  sentenced  passed  made  by  those  parliaments.  But  I 
in  other  countries  according  to  the  do  not  know  that  the  tribunals  of  this 
necessary  and  usual  forms  ? — On  country  act  in  the  same  manner  with 
this  subject,  M.  Van  Beuningin  respect  to  sentences  passed  in  Hoi- 
wrote  as  follows  to  M.  De  Witt,  land ;  and,  if  they  do  not,  an  agree- 
Oct.  15, 1666 :  "  By  what  the  courts  ment  might  be  made,  that  sentences 
of  Holland  have  decreed  in  the  affair  passed  on  either  side  against  subjects 
of  one  Komngh,  of  Rotterdam,  I  see  of  the  other  state  shall  only  take  effect 
they  suppose  that  every  judgment  on  such  property  as  the  condemned 
pronounced  by  the  parliaments  of  party  is  found  to  possess  in  the  state 
France  against  the  inhabitants  of  where  the  sentence  has  been  given." 
Holland  in  judicio  contradictors, 
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soox  n.  From  this  indispensable  obligation  which  nature  imposes 
CHA1N  v*  on  nations,  as  well  as  from  those  obligations  which  each 
of  refuSnght  nat*on  owes  to  herself,  results  the  right  of  every  state  not 
to  submit  to  to  suffer  any  of  her  rights  to  be  taken  away,  or  any  thing 
injustice,  which  lawfully  belongs  to  her  :  for,  in  opposing  this,  she  only 
[  161  ]  acts  in  conformity  to  all  her  duties  ;  and  therein  consists 
the  riht  (§  49). 


§  86.   This     This  right  is  a  perfect  one,—  that  is  to  say,  it  is  accom- 
nght  is  a 


nght  is  a     panied  with  the  right  of  using  force  in  order  to  assert  it.  In 

perfect  one.  *  •  it       ,        °.  *?  *  .  M         /»  «     ....        .     . 

vain  would  nature  give  us  a  right  to  refuse  submitting  to  in- 
justice, —  in  vain  would  she  oblige  others  to  be  just  in  their 
dealings  with  us,  if  we  could  not  lawfully  make  use  offeree, 
when  they  refused  to  discharge  this  duty.  The  just  would 
lie  at  the  mercy  of  avarice  and  injustice,  and  all  their  rights 
would  soon  become  useless. 

§67.  itpro-  From  the  foregoing  right  arise,  as  distinct  branches,  first, 
^e  r*Skt  of  a  just  defence,  which  belongs  to  every  nation,  — 
or  ^e  "g^1*  of  making  use  of  force  against  whoever  attacks 
her  and  her  rights.  This  is  the  foundation  of  defensive  war* 
§68.  2.  The  Secondly,  the  right  to  obtain  justice  by  force,  if  we  can- 
right  of  do-  nat  obtain  it  otherwise,  or  to  pursue  our  right  by  force  of 
sefreTjus-  arms.  This  is  the  foundation  of  offensive  war. 
tice.  An  intentional  act  of  injustice  is  undoubtedly  an  injury. 

i  69.  The  We  have,  then,  a  right  to  punish  it,  as  we  have  shewn  above, 
rtfate  £T  "  sPeating  of  injuries  in  general  (§  52).    The  right  of  re- 
justicef    ~  fusing  to  suffer  injustice  is  a  branch  of  the  right  to  security. 
§  70.  Right     Let^us  apply  to  the  unjust  what  we  have  said  above  (§  53) 
of  all  na-    of  a  mischievous  nation.    If  there  were  a  people  who  made 
one8^08*  °P.en  Pr°fes»on  of  trampling  justice  under  foot,—  who  de- 
openiy  de-  spised  and  violated  the  rights  of  others  whenever  they  found 
apises  jus-   an  opportunity,  —  the  interest  of  human  society  would  au- 
tlce-          thorize  all  the  other  nations  to  form  a  confederacy  in  order 
to  humble  and  chastise  the  delinquents.     We  do  not  here 
forget  the  maxim  established  in  our  Preliminaries,  that  it 
does  not  belong  to  nations  to  usurp  the  power  of  being 
judges  of  each  other.    In  particular  cases,  where  there  is 
room  for  the  smallest  doubt,  it  ought  to  be  supposed  that 
each  of  the  parties  may  have  some  righU  and  the  injustice 
of  the  party  that  has  committed  the  injury  may  proceed 
from  error,  and  not  from  a  general  contempt  of  justice. 
But  if,  by  her  constant  maxims,  and  by  the  whole  tenor  of 
her  conduct,  a  nation  evidently  proves  herself  to  be  actuat- 
ed by  that  mischievous  disposition,  —  if  she  regards  no  right 
as  sacred,  —  the  safety  of  the  human  race  requires  that  she 
should  be  repressed.    To  form  and  support  an  unjust  pre- 
tension, is  only  doing  an  injury  to  the  party  whose  interests 
are  affected  by  that  pretension;  but,  to  despise  justice  in  ge- 
neral, is  doing  an  injury  to  all  nations. 
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CHAP.  VI. 

OP  THE  CONCERN   A   NATION  MAY  HAVE  IN  THJ3  ACTIONS  OF 
'  HER  CITIZENS. 

WE  have  seen  in  the  preceding  chapters  what  are  the  §  ri.   The 
common  duties  of  nations  towards  each  other,— how  they  sovereign 
ought  mutually  to  respect  each  other,  and  to  abstain  from  JJJ2  £•*" 

li  T     •  ••       11       /r»  •»   *  •  •  i  •  i         *cugw  CHC 

all  injury  and  all  offence,— and  how  justice  and  equity  ought  injuries  of 
to  reign  between  them  in  their  whole  conduct.    But  hither- tbc  state* 
to  we  have  only  considered  the  actions  of  the  body  of  the  °"jj  SJcSi- 
nation,  of  the  state,  of  the  sovereign.    Private  persons  who  *Bm. 
are  members  of  one  nation,  may  offend  and  ill-treat  the  citi-  [   16£   J 
zens  of  another,  and  may  injure  a  foreign  sovereign : — it  re- 
mains for  us  to  examine  what  share  a  state  may  have  in  the 
actions  of  her  citizens,  and  what  are  the  rights  and  obliga- 
tions of  sovereigns  in  this  respect. 

Whoever  offends  the  state,  injures  its  rights,  disturbs  its 
tranquillity,  or  does  it  a  prejudice  in  any  manner  whatsoever, 
declares  himself  its  enemy,  and  exposes  himself  to  be  justly 
punished  for  it.  Whoever  uses  a  citizen  ill,  indirectly  of- 
fends the  state,  which  is  bound  to  protect  this  citizen;  and 
the  sovereign  of  the  latter  should  avenge  his  wrongs,  punish 
the  aggressor,  and,  if  possible,  oblige  him  to  make  full  re- 
paration; since  otherwise  the  citizen  would  not  obtain  the 
great  end  of  the  civil  association,  which  is,  safety.  ^ 

But,  on  the  other  hand,  the  nation  or  the  sovereign  ought  §  72.   He 
not  to  suffer  the  citizens  to  do  an  injury  to  the  subjects  of  Jjjjfjf10 
another  state,  much  less  to  offend  that  state  itself:  and  this,  subjects  to 
not  only  because  no  sovereign  ought  to  permit  those  who  are  offend  other 
under  his  command  to  violate  the  precepts  of  the  law  of  na-  Jjjjjj^jf 
ture,  which  forbids  all  injuries, — but  also  because  nations  2ens. 
ought  mutually  to  respect  each  other,  to  abstain  from  all  of- 
fence, from  all  injury,  from  all  wrong,— in  a  word,  from 
every  thing  that  may  be  of  prejudice  to  others.    If  a  sove- 
reign, who  might  keep  his  subjects  within  the  rules  of  jus- 
tice and  peace,  suffers  them  to  injure  a  foreign  nation  either 
in  its  body  or  its  members,  he  does  no  less  injury  to  that 
nation  than  if  he  injured  it  himself.    In  short,  the  safety  of 
the  state,  and  that  of  human  society,  requires  this  attention 
from  every  sovereign.    If  you  let  loose  the  reins  to  your 
subjects  against  foreign  nations,  these  will  behave  in  the 
same  manner  to  you;  and,  instead  of  that  friendly  inter- 
course which  nature  has  established  between  all  men,  we 
shall  see  nothing  but  one  vast  and  dreadful  scene  of  plun- 
der between  nation  and  nation. 

However,  as  it  is  impossible  for  the  best  regulated  state,  §73.   The 


H 
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BOOK  «.   ot  for  the  most  vigilent  and  absolute  sovereign,  to  model  at 
CHAP,  vi.  his  pleasure  all  the  actions  of  his  subjects,  and  to  confine 
acts  of  indi- them  on  every  occasion  to  the  most  exact  obedience,  it 
nono  be™  would  be  unjust  to  impute  to  the  nation  or  the  sovereign 
tapute/to  every  fault  committed  by  the  citizens.  We  ought  not,  then, 
tbe  nation,  to  say,  in  general,  that  we  have  received  an  injury  from  a  na- 
tion because  we  have  received  it  from  one  of  its  members. 
§74.  unless     But,  if  a  nation  or  its  chief  approves  and  ratifies  the  act 
it  approves  Of  the  individual,  it  then  becomes  a  public  concern;  and 
them*5668    *ke  *nJured  party  is  to  consider  the  nation  as  the  real  author 
of  the  injury,  of  which  the  citizen  was  perhaps  only  the  in- 
strument. 

§  75.  Con-  If  the  offended  state  has  in  her  power  the  individual  who 
duct  to  be  has  done  the  injury,  she  may  without  scruple  bring  him  to 
observed  bv  justice  an<j  punish  him.  If  he  has  escaped  and  returned  to 
his  own  country,  she  ought  to  apply  to  his  sovereign  to  have 
163  ]  justice  done  in  the  case. 

§  70.  Duty  And,  since  the  latter  ought  not  to  suffer  his  subjects  to 
of  theag-  molest  the  subjects  of  other  states,  or  to  do  them  an  injury, 
vereign880" muc^  "ess  *°  S*ve  °Pen  audacious  offence  to  foreign  powers, 
he  ought  to  compel  the  transgressor  to  make  reparation  for 
the  damage  or  injury,  if  possible,  or  to  inflict  on  him  an  ex* 
emplary  punishment;  or,  finally,  according  to  the  nature 
and  circumstances  of  the  case,  to  deliver  him  up  to  the  of- 
fended state,  to  be  there  brought  to  justice.  Tuis  is  pretty 
generally  observed  with  respect  to  great  crimes,  which  are 
equally  contrary  to  the  laws  and  safety  of  all  nations.  As- 
sassins, incendiaries,  and  robbers,  are  seized  every  where, 
at  the  desire  of  the  sovereign  in  whose  territories  the  crime 
was  committed,  and  are  delivered  up  to  his  justice.  The 
matter  is  carried  still  farther  in  states  that  are  more  closely 
connected  by  friendship  and  good  neighbourhood.  Even 
in  cases  of  ordinary  transgressions,  which  are  only  subjects 
of  civil  prosecution,  either  with  a  view  to  the  recovery  of 
damages,  or  the  infliction  of  a  slight  civil  punishment,  the 
subjects  of 'two  neighbouring  states  are  reciprocally  obliged 
to  appear  before  the  magistrate  of  the  place  where  they  are 
accused  of  having  failed  in  their  duty.  Upon  a  requisition 
of  that  magistrate,  called  Letters  Rogatory,  they  are  sum- 
moned in  due  form  by  their  own  magistrates,  and  obliged 
to  appear.  An  admirable  institution,  by  means  of  which 
many  neighbouring  states  live  together  in  peace,  and  seem 
to  form  only  one  republic!  This  is  in  force  throughout  all 
Switzerland.  As  soon  as  the  Letters  Rogatory  are  issued 
in  form,  the  superior  of  the  accused  is  bound  to  enforce 
them.  It  belongs  not  to  him  to  examine  whether  the  accu- 
sation be  true  or  false;  he  is  to  presume  on  the  justice  of 
his  neighbour,  and  not  suffer  any  doubts  on  his  own  part  to 
impair  an  institution  so  well  calculated  to  preserve  harmony 
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and  good  understanding  between  the  states.    However,  if  BOOK  ». 
by  constant  experience  he  should  find  that  his  subjects  are  CIMP'VI- 
oppressed  by  the  neighbouring  magistrates  who  summon 
them  before  their  tribunals,  it  would  undoubtedly  be  right 
in  him  to  reflect  on  the  protection  due  to  his  people,  am? to 
refuse  the  rogatories  till  satisfaction  were  given  for  the 
abuses  committed,  and  proper  steps  taken  to  prevent  a  re- 
petition of  them.    But,  in  such  case,  it  would  be  his  duty  to 
allege  his  reasons,  and  set  them  forth  in  the  clearest  point 
of  view. 

The  sovereign  who  refuses  to  cause  reparation  to  be  §  rr.  if  he 
made  for  the  damage  done  by  his  subject,  or  to  punish  the  ref«scsjus- 
offender,  or,  finally,  to  deliver  him  up,  renders  himself  in  S^V*" 
some  measure  an  accomplice  in  the  injury,  and  becomes  re-  party  in  the 
sponsible  for  it.     But,  ir  he  delivers  up  either  the  property  frdtand 
of  the  offender,  as  an  indemnification,  in  cases  that  will  ad- offeuce* 
mit  of  pecuniary  compensation— -or  his  person,  in  order  that 
he  may  suffer  the  punishment  due  to  his  crime,  the  offend- 
ed party  has  no  further  demand  on  him.    King  Demetrius, 
having  delivered  to  the  Romans  those  who  had  killed  their  [    lr*i  ] 
ambassador,  the  senate  sent  them  back,  resolving  to  reserve 
to  themselves  the  liberty  of  punishing  that  crime,  by  aveng- 
ing it  on  the  king  himself,  or  on  his  dominions.**     If  this 
was  really  the  case,  and  if  the  king  had  no  share  in  the 
murder  of  the  Roman  ambassador,  the  conduct  of  the  se- 
nate was  highly  unjust,  and  only  worthy  of  men  who  sought 
but  a  pretext  to  cover  their  ambitious  enterprises. 

Finally,  there  is  another  case  vhere  the  nation  in  general  §  78.  Ano- 
is  guilty  of  the  crimes  of  its  members.    That  is,  when,  by  th£r  **"*  m 
its  manners,  and  by  the  maxims  of  its  government,  it  accus-  nation  u 
toms  and  authorises  its  citizens  indiscriminately  to  plunder  guilty  of  the 
and  maltreat  foreigners,  to  make  inroads  into  the  neigh-  crim!s.of 
bouring  countries,  &c.     Thus,  the  nation  of  the  Usbecks  tlecitlzcms- 
is  guilty  of  all  the  robberies  committed  by  the  individuals  of 
which  it  is  composed.    The  princes  whose  subjects  are 
robbed  and  massacred,  and  whose  lands  are  infested  by 
those  robbers,  may  justly  level  their  vengeance  against  the 
nation  at  large (106),    Nay,  more;  all  nations  have  a  right 
to  enter  into  a  league  against  such  a  people,  to  repress 
them,  and  to  treat  them  as  the  common  enemies  of  the  hu- 
man race.    The  Christian  nations  would  be  no  less  justifi- 
able in  forming  a  confederacy  against  the  states  of  Barbary, 
in  order  to  destroy  those  haunts  of  pirates,  with  whom  the 
love  of  plunder,  or  the  fear  of  just  punishment,  is  the  only 
rule  of  peace  and  war.    But  these  piratical  adventurers  are 

*  See  Polybms,  quoted  by  Bar-  (106)  It  was  on  this  ground  tl  at 
beyrac,  in  his  notes  on  Grotius,  the  French  nation  so  recently  took 
Book  m.  Chap.  xxiv.  §  vii.  possession  of  Algiers.— C. 

P 
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n.    wise  enough  to  respect  those  who  arc  most  able  to  chastise 
l'"All™L_  thorn;  and  the  nations  that  are  able  to  keep  the  avenues  of 
a  rich  branch  of  commerce  open  for  themselves,  are  not 
sorry  to  see  them  shut  against  others. 


CHAP.  VII. 

EFFECTS  OF  THE  DOMAIN  D.TTWECN  NATIONS. 

§70.  Gene-  WE  have  explained,  in  Chap.  XVIII.  Book  I.,  how  a  na- 
raicficetpf  tion  takes  possession  of  a  country,  and  at  the  same  time 
t  ie  omain.  gajns  possession  of  the  domain  and  government  thereof. 
That  country,  with  every  thing  included  in  it,  becomes  the 
property  of  the  nation  in  general.  Let  us  now  see  what 
are  the  effects  of  this  property,  with  respect  to  other  na- 
tions. 1  he  full  domain  is  necessarily  a  peculiar  and  exclu- 
sive right;  for,  if  I  have  a  full  right  to  dispose  of  a  thing  as 
I  please,  it  thence  follows  that  others  have  no  right  to  it  at 
all,  since,  if  they  had  any,  I  could  not  freely  dispose  of  it. 
The  private  domain  of  the  citizens  may  be  limited  and  re- 
strained in  several  ways  by  the  laws  of  the  state,  and  it  al- 
ways is  so  by  the  eminent  domain  of  the  sovereign;  but  the 
general  domain  of  the  nation  is  full  and  absolute,  since  there 
exists  no  authority  upon  earth  by  which  it  can  be  limited: 
it  therefore  excludes  all  right  on  the  part  of  foreigners. 
And,  as  the  rights  of  a  nation  ought  to  be  respected  by  all 
[  163  ]  others  (§  64),  none  can  form  any  pretensions  to  the  country 
uhich  belongs  to  that  nation,  nor  ought  to  dispose  of  it 
without  her  consent,  any  more  than  of  the  things  contained 
in  the  country. 

i  so.  What     The  domain  of  the  nation  extends  to  every  thing  she  pos- 
LendeTin    sesses  by  a  just  title:  it  comprehends  her  antient  and  ori- 
tfae  domain  g5na^  possessions,  and  all  her  acquisitions  made  by  means 
of  a  nation,  which  are  just  in  themselves,  or  admitted  as  such  among 
nations,  —  concessions,  purchases,  conquests  made  in  the  re- 
gular war,  &c.    And  by  her  possessions  we  ought  not  only 
to  understand  her  territories,  but  all  the  rights  she  enjoys. 
g  si.  The       Even  the  property  of  the  individuals  is,  in  the  aggregate, 
to  be  consi(*ered  as  the    roert   of  the  nation  with  reset 


teci2cns  property  of  the  nation,  with  respect 

is  the  pro-  to  other  states.  It,  in  some  sort,  really  belongs  to  her,  from 
perty  of  the  the  right  she  has  over  the  property  of  her  citizens,  because 
?e«e«  to*  ifc  constitutes  a  Part  of  the  sum  total  of  her  riches,  and  aug- 
u-reign  na-  Ine?te  her  power.  She  is  interested  in  that  property  by  her 
lions.  obligation  to  protect  all  her  members.  In  short,  it  cannot 
be  otherwise,  since  nations  act  and  treat  together  as  bodies 
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in  their  quality  of  political  societies,  and  are  considered  as  XIOOKIL 
so  many  moral  persons.  AH  those  who  form  a  society,  a  C"AP»*"' 
nation  being  considered  by  foreign  nations  as  constituting 
only  one  whole,  one  single  person, — all  their  wealth  together 
can  only  be  considered  as  the  wealth  of  that  same  person. 
And  this  is  so  true,  that  each  political  society  may,  if  it 
pleases,  establish  within  itself  a  community  of  goods,  as 
Campanella  did  in  his  republic  of  the  sun.  Others  will  not 
inquire  what  it  does  in  this  respect:  its  domestic  regulations 
make  no  change  in  its  rights  with  respect  to  foreigners,  nor 
in  the  manner  in  which  they  ought  to  consider  the  aggre- 
gate of  its  property,  in  what  way  soever  it  is  possessed. 

By  an  immediate  consequence  of  this  principle,  if  one  na-  §  82.  Aeon- 
tion  has  a  right  to  any  part  of  the  property  of  another,  she 
has  an  indiscriminate  right  to  the  property  of  the  citizens  of  pjet 
the  latter  nation  until  the  debt  be  discharged.    This  maxim 


is  of  great  use,  as  shall  hereafter  be  shewn. 

The    eneral  domain  of  the  nation  over  the  lands  she  in-  §  S3.  Con- 


habits  is  naturally  connected  with  the  empire;  for,  in  esta- ' 
blishing  herself  in  a  vacant  country,  the  nation  certainly  oTthTna-" 
does  not  intend  to  possess  it  in  subjection  to  any  other  tion  with 
power:  and,  can  we  suppose  an  independent  nation  not  vest-  Jj\e  *°ve" 
ed  with  the  absolute  command  in  her  domestic  concerns? 
Thus,  we  have  already  observed  (Book  I,  §  1205),  that,  in 
taking  possession  of  a  country,  the  nation  is  presumed  to 
take  possession  of  its  government  at  the  same  time.    We 
shall  here  proceed  further,  and  shew  the  natural  connection 
of  these  two  rights  in  an  independent  nation.    How  could 
she  govern  herself  at  her  own  pleasure  in  the  country  she 
inhabits,  if  she  cannot  truly  and  absolutely  dispose  of  it? 
And  how  could  she  have  the  full  and  absolute  domain  of  a 
place  where  she  has  not  the  command?    Another's  sove- 
reignty, and  the  rights  it  comprehends,  must  deprive  her  of 
the  free  disposal  of  that  place.     Add  to  this  the  eminent  [    16(>  ] 
domain  which  constitutes  a  part  of  the  sovereignty  (Book  I, 
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main,  which  is  nothing  but  the  domain  of  the  bucly  ol  the 
nation,  or  of  the  sovereign  who  represents  it,  is  every  where 
considered  as  inseparable  from  the  sovereignty.  The  mrful 
domain,  or  the  domain  confined  to  the  rights  that  may  be- 
long to  an  individual  in  the  state,  may  be  separated  from 
the  sovereignty :  and  nothing  prevents  the  possibility  ot  its 
belonging  to  a  nation  in  places  that  are  not  under  her  juris- 
diction. Thus,  many  sovereigns  have  fiefs,  and  other  pos- 
sessions, in  the  territories  of  another  prince:  in  these  cases 
they  possess  them  in  the  manner  of  private  individuals. 

The  sovereignty  united  to  the  domain  establishes  the  ju-  §  84.  Juris- 

0  diction. 
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BOOK  ii.    risdiction  of  the  nation  in  her  territories,  or  the  country  that 
CHAP.  TIL  belongs  to  her.    It  is  her  province,  or  that  of  her  sovereign, 
to  exercise  justice  in  all  the  places  under  her  jurisdiction, 
to  take  cognizance  of  the  crimes  committed,  and  the  differ- 
ences that  arise  in  the  country. 

Other  nations  ought  to  respect  this  right.  And,  as  the 
administration  of  justice  necessarily  requires  that  every  de- 
finitive sentence,  regularly  pronounced,  be  esteemed  just, 
and  executed  as  such, — when  once  a  cause  in  which  fo- 
reigners are  interested  has  been  decided  in  form,  the  sove- 
reign of  the  defendants  cannot  hear  their  complaints.  To 
undertake  to  examine  the  justice  of  a  definitive  sentence  is 
an  attack  on  the  jurisdiction  of  him  who  has  passed  it.  The 
prince,  therefore,  ought  not  to  interfere  in  the  causes  of  his 
subjects  in  foreign  countries,  and  grant  them  his  protection, 
excepting  in  cases  where  justice  is  refused,  or  palpable  and 
evident  injustice  done,  or  rules  and  forms  openly^ violated, 
or,  finally,  an  odious  distinction  made,  to  the  prejudice  of 
his  subjects,  or  of  foreigners  in  general.  The  British  court 
established  this  maxim,  with  great  strength  of  evidence,  on 
occasion  of  the  Prussian  vessels  seized  and  declared  lawful 
prizes  during  the  last  war.*  What  is  here  said  has  no  re- 
lation to  the  merits  of  that  particular  cause,  since  they  must 
depend  on  facts. 

§85.  Effects  In  consequence  of  these  rights  of  jurisdiction,  the  deci- 
of  the  juris-  gjons  ma(je  by  the  judge  of  tne  place  within  the  extent  of 
foreign1"  l"s  £ower  ought  to  be  respected,  and  to  take  effect  even  in 
countries,  foreign  countries.  For  instance,  it  belongs  to  the  domestic 

(107).  & I 

*  See  the  report  made  to  the  King  pronounced  in  a  court  of  competent 
of  Great  Britain  by  Sir  George  Lee,  jurisdiction,  is  essential,  completely 
Dr.  Paul,  Sir  Dudley  Ryder,  and  to  transfer  the  legal  interest  in  pro- 
Mr.  Murray.  It  is  an  excellent  piece  perty  captured  as  prize,  (per  Sir  W. 
on  the  law  of  nations.  Scott,  in  Find  Oyen,  1  Aob.  Rep. 

(107)  This  principle  appears  to  be  115).  And,  in  order  to  constitute  a 

now  settled  by  the  law  and  practice  legal  prize  court  to  pronounce  a  bind- 

of  nations;  but,  nevertheless, subject  ing  sentence,  by  the  law  of  nations, 

to  certain  general  wholesome  rules,  certain  requisites  are  essential.  The 

essential  to  be  adhered  to  in  order  to  celebrated  report  drawn  up  by  Lord 

prevent  the  effect  of  partial  and  un-  Mansfield  and  signed  by  him  and 

just  sentences  and  decisions.  The  other  very  eminent  personages  as  their 

respected  decisions  which  have  giv-  opinion,  contains  much  of  the  law  of 

en  rise  to  discussion,  have  princi-  nations  upon  the  subject.  (See  Pos- 

pally  been  in  foreign  Courts  of  Ad-  tie.  Universal  Diet,  of  Trade  and 

iniralty,  or  Prize  Courts;  and  the  law  Commerce,  article  Silesia,  4  ed«;  and 

respecting  them  has  been  better  set-  1  Col.  Jurid.  133;  aud  see  Lindo  v. 

tied  by  the  decisions  of  Sir  W.  Scott  Rodney,  2  Doug.  613,  and  Le  Cause 

and  Sir  J.  Nichol,  so  universally  re-  v  Eden,  id.  594.)  One  rule  was  there 

spected,  than  at  any  other  period  of  laid  down,  that  the  condemnation 

history.  By  the  long  established  doc-  musthave  been  pronounced  by  aCourt 

trine  in  England,  and  by  the  more  belonging  to  the  belligerent  country, 

recent  general  practice  of  European  (see  id.,  and  Hwelock  v.  Rockwood, 

nations,  a  sentence  of  condemnation,  Atcheson's  Rep.  7  &  8 ;  8  Term  Rep. 
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judge  to  nominate  tutors  and  guardians  for  minors  and    BOOKH. 
idiots.    The  law  of  nations,  which  has  an  eye  to  the  com-  «"'**•?"• 


288;  1  Col.Jund.  130).  Secondly, 
the  Court  must  have,  at  the  time  it 
pronounced  sentence  of  condemna- 
tion, actually  sat  in  the  country  to 
which  it  belonged,  and  not  within 
the  dominions  of  any  foreign  prince, 
whether  neutral  or  an  ally;  for,  other- 
wise, a  captor  might  have  innume- 
rable seats  of  war,  and  elude  the  fair 
chance  of  recaption  whilst  the  vessel 
or  property  was  in  progress  towards 
a  proper  condemning  port.  (Have- 
lock  v.  Rocfcwood,  Atcheson's  Rep. 
8  &  49;  The  Flud  Oyen,  1  Rob. 
Rep.  115,  8  Term  Rep.270,  in  notes). 
Thirdly,  the  ship,  or  other  property 
condemned  as  prize,  must,  at  the  time 
of  condemnation,  in  general,  be  ac- 
tually in  the  country  where  the  sen. 
tence  was  pronounced. — Per  Sir  W. 
Scott,  in  Flud  Oyen,  1  Rob.  Rep. 
115,  where  see  some  exceptions;  and 
see  also  Havelock  v.  Rockwood,  Atch. 
Rep.  49.  See  other  cases  in  1  Har- 
rison's Index,  pp.  687  to  689. 

By  the  marine  law  of  England,  as 
practised  in  the  High  Court  of  Ad- 
miralty, it  was  formerly  held  that 
there  was  no  change  of  property  in 
case  of  recaption,  so  as  to  bar  the 
original  owner  in  favour  of  a  vendee 
or  recaptor,  until  there  had  been  a 
sentence  ofcondemnation  ( 2  Burr.696 ; 
Lindo  v.  Rodney  &  another,*!  Doug- 
las, 6 16;  1  Rob.  Rep.  139);  and  now 
by  statutes  13  Geo.  2,  c.  4,  s.  18,  and 
29  Geo.  2,  c.  34,  s.  24,  in  .case  of  re- 
capture, the  jus  post  IM  nti  is  extend- 
ed,  and  continues  for  ever,  upon  pay- 
ment of  certain  salvage,  which  is  re- 
gulated and  fixed  by  33  Geo.  3,  c.66, 
s.  42.  (See  2  Burr.  696, 1209,  &c.) 
And,  when  the  private  property  of  an 
allied  sovereign,  is  recaptured  from 
the  enemy,  it  is  to  be  restored  to  him 
free  from  salvage,  or  even  expense— 


respect  to  the  effect  in  England  of/t>- 
reign  judgments,  decrees,  and  sen- 
tences, thepresentgeneralrule  is,  that, 
if  they  weredecided  in  a  foreign  Court, 
of  competent  jurisdiction,  they  shall  be 
admitted  as  primd  facie  valid  and 
binding  on  the  parties  in  all  other 
countries,  but  not  conclusively  so. 


(See  the  cases  referred  to  in  note  (a] 
to  Novell  v.  Ross,  2  Barn.  &  Adolph. 
765;  and  see  Frankland  v.  Jfftvta 
Knapp's  Rep.  295;  1  Ves.  159;  2 
Strange,  733;  2  Bmg.380;  3  Bine. 
353 ;  4  Barn.  &  Cres.  637 ;  Turkton 
v.  Tarlettm,  4  Maule  &  Sel.  20 ;  Ken- 
nedy v.  Cassilis, 2Swanst.  325).  And 
it  was  held,  that  a  decree  of  the  sale 
of  a  ship  made  in  an  American  Court 
of  competent  jurisdiction,  pending 
war  with  this  country,  was  to  be  re- 
ceived in  the  Cou:t  of  Admiralty  in 
England  as  legally  operative  (The 
Experiments,  2  Dods.  Rep.  46,  7); 
So,  a  marriage,  established  by  the 
sentence  of  a  foreign  Court  having 
proper  jurisdiction,  has  even  been 
considered  as  conclusive  by  the  law 
of  nations  (Rucul  v.  Ganwen,  1  Ves. 
sen.  159);  and  it  uas  laid  down  by 
De  Grey,  C.  J.,  that  the  judgment 
of  a  Court  of  competent  jurisdiction 
directly  upou  a  point,  is,  as  a  plea,  a 
bar,  or,  as  evidence,  conclusive,  be- 
tween the  same  parties  upon  the  same 
matter  directly  in  question  in  another 
Court.    (See  Duchess  of  Kingston's 
case,  20  Howell's  State  Trials,  538; 
and  see  Bui.  N.  Pri.  244 ;  Phillips  v. 
Hunter,  2  Hen.  Bla.  402,  per  Eyre, 
C.  J,;  and  see,  as  to  that  point,  1 
Pnillippson  Evid.  Part  II.  c.  2  and  3, 
and  Starkie  on  Evid.  Part  II,  §§ 
67,68;   Franklund  v.  M' Gusty,  I 
Knapp's  Rep.  274;    Buchanan  v. 
Rucker,  1   Carapb.  63,  180,  n.,  9 
East,  192,  S.  C.;  Sadler  v.  Robins, 
id.  280,  253;   Cuvan  v.  Stewart,  1 
Stark.  Rep.  525 ;  and  see  1  Chitty's 
Coin.  L.  61  to  65).    But  such  foreign 
decision  is  not  conclusive  like  the 
judgment  of  a  Court  of  Record  in 
England ;  and,  therefore,  if  a  mail 
recover  a  judgment  or  sentence  in 
France  for  money  due  to  him,  the 
debt  must  be  considered  here  m  Eng- 
land as  only  a  simple  contract  debt, 
and  the  statute  of  limitations  will  run 
upon  it  ( Dupiein  v.  De  Rooen,  2  Vern. 
540) :  and  the  sentence  of  a  Court  of 
summary  jurisdiction  in  France  can- 
not be  pleaded  to  a  bill  m  Chanceiy 
in  England  for  the  same  raaltei 
(Gage  v.Bulkeley,  3  Atk.  215);  and 
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BOOK  ii.   won  advantage  and  the  good  harmony  of  nations,  requires, 
CHAP,  vn.  therefore,  that  such  nomination  of  a  tutor  or  guardian  be 


it  should  seem,  that  even  a  recovery 
of  a  judgment  upon  a  bond  in  a  fo- 
reign country  is  no  bar  to  an  action 
here  on  tbe  same  bond.  (Foster  v. 
Vassali,  3  Atk.  589,  decided  upon  an 
Iribh  bond  and  judgment  before  the 
Union).    It  is  true  that  there  are 
cases  which  seem  to  decide  that  such 
foreign  judgments  are  conclusive.  ( See 
Newland  v.  Horseman,  1  Vern.  21). 
In  a  late  case  the  Vice  Chancellor 
held  that  the  grounds  of  a  foreign 
judgment  cannot  be  reviewed  in  the 
Courts  of  this  country,  and  that, 
therefore,  a  bill  fora  discovery  and  a 
commission  to  examine  witnesses  in 
Antigua,  in  aid  of  the  parties'  de- 
fence to  an  action  brought  on  the 
judgment  in  this  country,  was  demur- 
rablc.  (Martin  v. Niclwlls, 3  Simon's 
Rep.  458,  cited  by  Parke,  J.,  in  Ee- 
qwst  v.  McCarthy,  2  Bar.  &  Adolp. 
954;  see  also  Kennedy  v.  Cassitis,  2 
Swans.  326).    But  that  doctrine  is 
not  sustainable,  and,  therefore,  upon 
an  appeal  to  the  Privy  Council  from 
a  decree  of  the  Court  of  justice  at 
Deroerara,  such  decree  being  for  a 
sum  of  money  alleged  to  be  due  on 
foreign  judgments,  was  reversed,  on 
the  ground  that  such  Court  of  justice 
had  erroneously  determined  that  those 
judgments  were  conclusive  when  they 
were  only  prima facie  evidence  of  the 
debt,  and  it  was  competent  to  the 
original  defendant  to  shew  that  the 
judgment  had  been  improperly  ob- 
tained (Frankland  v.  M*  Gusty  and 
Others,   Knapp's   Rep.  274).    If, 
therefore,  a  foreign  judgment  appear 
upon  the  face  of  it  to  have  proceed- 
ed, either  wholly  in  the  defendant's 
absence,  and  without  his  having  had 
any  opportunity  of  knowing  of  the 
proceeding,  and  defending  it,  and, 
therefore,  manifestly  against  justice; 
or,  if  the  decision  has  manifestly  pro- 
ceeded upon  false  premises,  or  inade- 
quate reasons,  or  upon  a  mistake  of 
local  or  foreign  law,  and  which  ought 
to  have  occasioned  a  different  deci- 
sion (  Novelli  v.  Ross,  2  Bar.  &  Adolp. 
757);  or,  even  if  either   of  those 
objections   be  shewn   by  extrinsic 
evidence  (Frankland  v.  W Gusty, 


Knapp's  Rep  274  to  310;  semble, 
overruling  the  contrary  decision  in 
Martin  v.  Nicoils,  3  Simon's  Rep. 
458,  and  2  Swans.  326);  then,  it 
seems  now  to  be  clearly  settled,  at 
least  in  England,  that  the  foreign  de- 
cision will  not  be  binding  or  valid — 
(id.  ibid).  Thus,  it  was  recently  held, 
that,  where  the  French  Courts  had  in 
their  decrees,ontheface  of  them,mis- 
taken  the  law  of  England  as  to  the  ef- 
fectof  a  cancellation  of  the  acceptance 
of  a  bill  by  mistake,  and  bad,  on  that 
ground,  and  contrary  to  the  English 
law,  adjudged  that  the  defendant,  as 
well  as  the  plaintiff,  was  discharged 
from  liability  by  such  cancellation, 
when,  according  to  the  English  law, 
they  remained  liable,  it  was  held,  in 
the  Court  of  King's  Bench  in  Eng- 
land, that  the  defendant  was  still  li- 
able to  be  sued  by  the  plaintiff  for 
the  debt  m  respect  of  which  the  bills 
were  given,  notwithstanding  the  de- 
cree. (Noveiii  v.Rossi,  2  Bar.&Adolp. 
757).  And,  upon  appeal  to  the  Privy 
Council,  a  decree  of  the  Court  of 
justice  of  Demerara,  for  a  sum  of 
money  due  upon  three  foreign  judg- 
ments in  St.  Vincent's,  was  revers- 
ed, on  the  ground  that  those  judg- 
ments had  been  improperly  obtained. 
(Frankland  v.  M<  Gusty,  Knapp's 
Rep.  274).    So,  if  it  appear  on  the 
face  of  the  proceedings,  or  otherwise, 
that  the  defendant  in  the  foreign 
Court  was  absent  from  the  country 
before  the  suit  was  commenced,  the 
judgment  against  him  may  be  deem- 
ed invalid  (Buchanan  v.  Rucker,  1 
Campb.63,  9  East  Rep.  192;  Cat- 
van  v.  Stewart,  1  Stark.  Rep.  525; 
Frankland   v.  Hl  Gusty,   Knapp's 
Rep.  304).    But,  to  render  a  foreign 
judgment  void,  on  the  ground  that  it  is 
contrary  to  the  law  of  the  country 
where  it  was  given,  or  to  reason  and 
justice,  it  must  be  shewn  clearly  and 
unequivocally  to  be  so.  (Recquet  v. 
McCarthy,  3  Barn.  &  Adolp.  951). 
But,  if  the  error  do  not  appear  upon 
the  face  of  the  proceeding,  and  the 
party  complaining  of  the  judgment 
himself  was  misled,  and  submitted  to 
the  decision  instead  of  protesting 
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valid,  and  acknowledged  in  all  countries  where  the  pupil  nn»x  u. 
may  have  any  concerns.  Use  was  made  of  this  maxim  in  Cilu'-vu; 
tbe  year  1672,  even  with  respect  to  a  sovereign.  The  abbe 
D'OrUans,  sovereign  prince  of  Neufchatel,  in  Switzerland,  [  10?  ] 
being  incapable  of  managing  his  own  affairs,  the  King  of 
France  appointed,  as  his  guardian,  his  mother,  the  Duchess 
Dowager  of  Longueville.  The  Duchess  of  Nemours,  sister 
to  that  prince,  laid  claim  to  the  guardianship  for  the  princi- 
pality of  Neufchatel:  but  the  title  of  the  Duchess  of  Lon- 
gueville  was  acknowledged  by  the  three  estates  of  the  coun- 
try. Her  counsel  rested  her  cause  on  the  circumstance  of 
her  having  been  nominated  guardian  by  the  domestic  judge,* 
This  was  a  very  wrong  application  of  a  just  principle:  for, 
the  prince's  domestic  residence  could  be  no  where  but  in  hits 
state :  and  it  was  only  by  the  decree  of  the  three  estates, 
who  alone  had  a  right  to  chuse  a  guardian  for  their  sove- 
reign, that  the  authority  of  the  Duchess  of  Longueville  be- 
came firm  and  lawful  at  Neufchatel. 

In  the  same  manner  the  validity  of  a  testament  (108),  as  TViiis  and 

. testament* 


against  it,  lie  is  too  late  to  complain 
upon  an  appeal  against  it.   (Mac- 
allisttr  v.  Mucdlister,  4  Wilson  & 
Shaw,  142,  147).    And  where  the 
law  of  a  British  colony  required,  that, 
on  a  suit  instituted  against  an  absent 
party,  the  process  should  be  served 
upon  the  King's  Attorney-General  m 
the  colony,  but  it  was  not  expressly 
provided  that  the  Attorney-General 
should  communicate  with  the  absent 
party ;  it  was  held,  that  such  la\v  was 
not  so  contrary  to  national  justice  as 
to  render  void  a  judgment  obtained 
against  a  party  who  had  resided  with- 
in the  jurisdiction  of  the  Court  at  the 
time  when  the  cause  of  action  accru- 
ed, but  had  withdrawn  himself  be- 
fore the  proceedings  were  commenc- 
ed (Ibid.;  Dt>ag/«sv.li'orrflrf,4Bing. 
686;  1  Moore  &  Pay.  663);  So, 
homing,   in  Scotland  (though  the 
party  was  absent),  was  held  legal, 
where  the  defendant  bad  been  do- 
miciled in  that  countiy,  and  had  left 
property  there.  (Dotiglatv.  Forrest)* 
In  England,  the  judgment  of  an 
English  Court  of  Record,  however  in- 
ferior, is  conclusive,  until  reversed  by 
writ  of  error  (I  Doug,  5),  aud  even 
English  judgments  of  inferior  courts, 
not  of  record*  are  to  some  purposes 
conclusive,   unless  it  appear  upon 
the  face  of  the  proceedings  to  have 
been    unfiuily    obtained    i2    Burr. 


1009;  SBmg.  216).  But  the  judg- 
ment of  an  inferior  Court  may  be 
controverted,  whtn  it  appears  that 
the  proceedings  have  been  bad  in 
law,  as,  where  a  summons  and  attach- 
ment, which  ought  to  have  been  SMC- 
cesses  proceedings,  in  default  of  ap- 
pearance to  the  former,  \vere  issued 
against  the  defendant  at  the  same 
time,  and  returnable  at  the  same  time, 
and  to  which  the  defendant  never  ap- 
peared (3  Bar.  &  Ores.  772 ;  5  Dowl. 
&  Ryl.719sS  CO;  and  it  seems  that 
the  judgment  of  an  inferior  Court 
may  be  avoided,  by  proof  that  the 
cause  of  action  did  not  arise  \\itluu 
the  jurisdiction  of  the  court  (Willes, 
36  n  ;  2  Ding.  213). 

With  respect  to  the  proof  ttf foreign 
judgments  and  decrees  in  England,  it 
has  been  decided,  that  an  exemplifi- 
cation of  a  sentence  in  Holland  un- 
der the  common  seal  of  the  States, 
may  be  read  in  evidence  in  a  suit  iu 
Chancery.  Anon.  9  Mod,  56. 

*  Memorial  in  behalf  of  the  Duch- 
ess of  Longueville,.1672. 

(108)  See  post  Book  II.  ch.  VIII. 
§  103,  p,  173,  and  §  1 11,  p.  175. 

It  is  now  settled  in  Great  Britain 
that  a  will  is  to  be  construed,  inter- 
preted, and  given  effect  to,  according 
to  the  law  of  the  country  where  It  \u^ 
nwJc  atbl  Ufkcn  the  f cite/or  Aud  Ai* 
and  e\  cry  Court  iu  every 
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BOOK  ii.    t0  ;ts  form,  can  only  be  decided  by  the  domestic  judge, 

c*}p>  VII>  whose  sentence  delivered  in  f orna  ought  to  be  every  where 
acknowledged.  But,  without  affecting  the  validity  of  the 
testament  itself,  the  bequests  contained  in  it  may  be  dis- 

country  is  bound  to  construe  it  ac- 
cordingly. ( Trotter  v.Trotter,  3  Wil- 
son &  Shaw,  Rep.  on  Appeal  Cases. 
407, 414,— in  House  ot  Lords,  ap- 
peal from  Scotland).  And,  there- 
fore, where  a  native  of  Scotland  do- 
miciled in  India,  but  who  possessed 
heritable  bonds  in  Scotland,  as  well 
as  personal  property  there,  and,  also, 
in  India,  having  executed  a  will  in 
India  ineffectual  to  convey  Scotch 
heritage ;  and  a  question  having  aris- 
en whether  his  heir  at  law  (who 
claimed  the  heritable  bonds  as  heir) 
was  also  entitled  to  a  share  of  the 
raoveable  property,  as  legatee  under 
the  will— it  was  held  in  the  House  of 
Lords,  in  England  (affirming  the 
judgment  of  the  Court  below),  that 
the  construction  of  the  will,  as  to 
whether  it  expressed  an  intention  to 
pass  the  Scotch  heritable  bonds,  and 
the  legal  consequences  of  that  con- 
struction, must  be  determined  by  the 
law  of  the  land  where  it  was  made ; 
andwhtre  the  testator  had  hut  domi- 
cil*9  namely  Intlui,  that  is,  by  the  Itw 
of  England;  and  this  although  the 


\vili  was  the  subject  of  judicial  inqui- 
ry in  the  Courts  of  Scotland ;  for, 
these  Courts  aUo  are  bound  to  decide 
according  to  the  law  of  the  place 
where  the* will  was  made.  (Id.  ibid. 
414).  "  A  will  must  be  interpreted 
according  to  the  law  of  the  country 
where  it  is  made,  and  where  the 
party  making  the  will  has  his  domi 
cile.  There  are  certain  rules  of  con- 
struction adopted  in  the  Courts,  and 
the  expressions  which  are  made  use 
of  in  a  will,  and  the  language  of  a 
vsill,  have  frequently  reference  to 
those  rules  of  construction ;  and  it 
would  be  productive,  therefore,  of  the 
the  most  mischievous  consequences, 
and  in  many  instances  defeat  the  in- 
tention of  the  testator,  if  those  rules 
were  to  be  altogether  disregarded,  and 
the  Judges  of  a  foreign  Court  (which 
it  may  be  considered,  in  relation  to 
the  will;,  without  reference  to  that 
knowledge  winch  it  is  desirable  to 
obtain  of  the  law  of  the  country  in 
which  the  will  was  made,  were  to  m- 
tt  i  pret  the  will  according  to  their  own 


rules  of  construction.  That  would 
also  be  productive  of  another  incon- 
venience, namely,  that  the  will  might 
have  a  construction  put  upon  it  m 
the  English  Courts  different  from  that 
which  might  be  put  upon  it  in  the 
foreign  country.  It  appears  to  me, 
my  Lords,  that  there  is  no  solid  ground 
for  the  objection ;  but  that,  where  a 
will  is  executed  in  a  foreign  country 
by  a  person  having  his  domicile  in 
that  country,  with  respect  to  that  per- 
sons's  property,  the  will  must  be  in- 
terpreted accoidmg  to  the  law  of  the 
country  where  it  is  made ;  it  must, 
if  it  conies  into  question,  in  any  pro- 
ceeding, have  the  same  interpretation 
put  upon  it  as  would  be  put  upon  it 
in  any  tribunal  of  the  country  where 
itwas  made." — Per  Lord  Chancellor. 

But,  where  a  will  was  made  by  a 
native  of  Scotland,  domiciled  in  Eng- 
land, and  having  personal  property  on* 
ly  there,  and  who  went  for  a  short  time 
to  Scotland,  and  there  executed  his 
will  in  the  Scotch  form,  and  registered 
it  there,  and  afterwards  died  in  Eng- 
land, it  was  held  that  such  will  must 
be  construed  according  to  the  law  of 
England.  (Anstrutker  v.  Chalmers, 
2  Simons,  1.)  It  should  seem,  there- 
fore, that  in  some  cases,  as  respects 
personalty,  the  domicile  of  the  tes- 
tator is  to  be  regarded  rather  than 
the  precise  place  of  signing  the  will 
(id.  ibid.,  sed  quere.) 

A  will  made  in  Jamaica  devising 
rents,  issues,  and  profits  of  an  estate 
there,  passes  slaves,  mules,  cattle,  and 
machinery,  (3  Simons,  398,  Lushing-* 
ton  v.  S&eell,  I  Simons,  435,  S.  P.), 
though  a  devise  of  a  &rm  m  Eng- 
land would  not  pass  farming  utensils. 
(St-ewert  v.  Maryat,  11  Ves,  657). 
So,  if  a  Dutchman  be  possessed  of 
real  estate  in  Holland,  and  personal 
estate  in  England,  and  devise  his  real 
estate  to  A.,*and  his  personal  to  B., 
the  personal  shall  be  first  applied  to 
pay  debts  in  Holland,  though  real 
estate  is  liable  there.  (Anon.  9  Mod. 
66,  and  see  Bowaman  v.  Reeve,  Pre. 
Ch.577).  A  will  of  property  entirely 
abroad  may  be  proved  there.  (Jaunity 
v.  Sco/ey,  1  Vern,  397). 


EFFECTS  OF  THE  DOMAIN  BETWEEN  NATION5,  167 

puted  before  the  judge  of  the  place  where  the  effects  are  BOOK  H. 
situated,  because  those  effects  can  only  be  disposed  of  con-  C1IAP'  T"'..» 
formably  to  the  laws  of  the  country.  Thus,  the  abb*  D'Or- 
16ans  above  mentioned  having  appointed  the  prince  of  Conti 
his  universal  legatee,— the  three  estates  of  Neufchatel, 
without  waiting  till  the  parliament  of  Paris  should  pro- 
nounce their  decision  on  the  question  of  two  contradictory 
wills  made  by  the  abbe  D'OrUans,  gave  the  investiture  of 
the  principality  to  the  Duchess  of  Nemours,— declaring  that 
the  sovereignty  was  unalienable.  Besides,  it  might  have 
been  said  on  this  occasion  also,  that  the  domestic  residence 
of  the  prince  could  be  no  where  but  in  the  state. 

As  every  thing  included  in  the  country  belongs  to  the  §  se.  Desert 
nation,— and,  as  none  but  the  nation,  or  the  person  on  whom  ™l"2cul" 
she  has  devolved  her  right,  is  authorised  to  dispose  of  those  [ ""*" 
things  (§  79),— if  she  has  left  uncultivated  and  desert 
places  in  the  country,  no  person  whatever  has  a  right  to 
take  possession  of  them  without  her  consent.  Though  she 
does  not  make  actual  use  of  them,  those  places  still  belong 
to  her ;  she  has  an  interest  in  preserving  them  for  future 
use,  and  is  not  accountable  to  any  person  for  the  manner  in 
which  she  makes  use  of  her  property.  It  is,  however,  ne- 
cessary to  recollect  here  what  we  have  observed  above 
(Book  I.  §  81).  No  nation  can  lawfully  appropriate  to  her- 
self a  too  disproportionate  extent  of  country,  and  reduce 
other  nations  to  want  subsistence,  and  a  place  of  abode.  A 
German  chief,  in  the  time  of  Nero,  said  to  the  Romans, 
"  As  heaven  belongs  to  the  gods,  so  the  earth  is  given  to 
the  human  race ;  and  desert  countries  are  common  to  all,*" 
— giving  those  proud  conquerors  to  understand  that  they 
had  no  right  to  reserve  and  appropriate  to  themselves  a 
country  which  they  left  desert.  The  Romans  had  laid  [  168  ] 
waste  a  chain  of  country  along  the  Rhine,  to  cover  their 
provinces  from  the  incursions  of  the  barbarians.  The 
German's  remonstrance  would  have  had  a  good  foundation, 
had  the  Romans  pretended  to  keep  without  reason  a  vast 
country  which  was  of  no  use  to  them :  but  those  lands 
which  they  would  not  suffer  tobe  inhabited,  serving  as  a 
rampart  against  foreign  nations,  were  of  considerable  use  to 
the  empire. 

When  there  is  not  this  singular  circumstance,  it  is  equally  §  87.  Duty 
agreeable  to  the  dictates  of  humanity,  and  to  the  particular  J^1^:, 
advantage  of  the  state,  to  give  those  desert  tracts  to  fo- , ""  " 
reigners  who  arewilling  to  clear  the  land  and  to  render  it 
valuable.    The  beneficence  of  the  state  thus  turns  to  her 
own  advantage ;  she  acquires  new  subjects,  and  augments 
her  riches  and  power.    This  is  the  practice  in  America ; 


*  Sicut  coBlum  diis,  ita  terras  generi  mortalium  datas;  quasque  vacua,  eas 
pubhcas  esse. — Tacit. 
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BOOK  n.   and,  by  thiswise  method,  the  English  have  carried  their 

CHAP.VH,  gettlements  in  the  new  world  to  a  degree  of  power  which 

has  considerably  increased  that  of  the  nation.    Thus,  ako, 

the  king  of  Prussia  endeavours  to  re-people  his  states  laid 

waste  by  the  calamities  of  former  wars. 

§  SB.  Right     The  nation  that  possesses  a  country  is  at  liberty  to  leave 

of  posses-    jn  the  primitive  state  of  communion  certain  things  that  have 

ShwJfno  as  yet  no  owner,  or  to  appropriate  to  herself  the  right  of  ' 

owner.       possessing  those  tilings,  as  well  as  every  other  advantage 

which  that  country  is  capable  of  affording.     And,  as  such  a 

right  is  of  use,  it  is,  in  case  of  doubt,  presumed  that  the 

nation  has  reserved  it  to  herself.  It  belongs  to  her,  then,  to 

the  exclusion  of  foreigners,  unless  her  laws  expressly  de- 

clare otherwise  ;  as  those  of  the  Romans,  which  left  wild 

beasts,  fish,  &c.,  in  the  primitive  state  of  communion.    No 

foreigner,  therefore,  has  a  natural  right  to  hunt  or  fish  in 

the  territories  of  a  state,  to  appropriate  to  himself  a  trea- 

sure found  there,  &c. 

§  so.  Rights     There  exists  no  reason  why  a  nation,  or  a  sovereign,  if 
granted  to   authorised  by  the  laws,  may  not  grant  various  privileges  in 

M" 


don.  M"  tkeir  territories  to  another  nation,  or  to  foreigners  in  gene- 
ral, since  every  one  may  dispose  of  his  own  property  as  he 
thinks  fit.  Thus,  several  sovereigns  in  the  Indies  have 
granted  to  the  trading  nations  of  Europe  the  privilege  of 
having  factories,  ports,  and  even  fortresses  and  garrisons  in 
certain  places  within  their  dominions.  We  may  in  the  same 
manner  grant  the  right  of  fishing  in  a  river,  or  on  the  coast, 
that  of  hunting  in  the  forests,  &c.,  and,  when  once  these 
rights  have  been  validly  ceded,  they  constitute  a  part  of  the 
possessions  of  him  who  has  acquired  them,  and  ought  to  be 
respected  in  the  same  manner  as  his  former  possessions, 

^  90.  it  is       Whoever  agrees  that  robbery  is  a  crime,  and  that  we  are 


not  allowed  to  take  forcible  possession  of  our  neighbour's 
*  naSonTJt  property,  irifl  acknowledge,  without  any  other  proof  that  no 
9f  a  country  nation  has  a  right  to  expel  another  people  from  the  country 
which  it  in-  they  inhabit,  in  order  to  settle  in  it  herself.    Notwithstand- 
la  lte|        ing  the  extreme  inequality  of  climates  and  soils,  every  peo- 
ple ought  be  contented  with  that  which  has  fallen  to  their 
share.  Will  the  conductors  of  nations  despise  a  rule  that  con- 
|    161)  ]  stitutes  all  their  safety  in  civil  society  ?  Let  this  sacred  rule 
be  entirely  forgotten,  and  the  peasant  will  quit  his  thatched 
cottage  to  invade  the  palaces  of  the  great,  or  the  delightful 
possessions  of  the  rich.    The  antient  Helvetians,  discon- 
tented with  their  native  soil,  burned  all  their  habitations, 
and  commenced  their  march,  in  order  to  establish  them- 
selves, sword  in  hand,  in  the  fertile  plains  of  southern  Gaul. 
But  they  received  a  terrible  lesson  from  a  conqueror  of  su- 
perior abilities  to  themselves,  and  who  paid  still  less  regard 
to  the  laws  of  justice.    Caesar  defeated  them,  and  drove 
them  back  into  their  own  country.    Their  posterity,  how- 


EFFECTS  OF  THE  DOMAIN  BETWEEN  NATIONS.  169 

ever,  more  wise  than  they,  confine  their  views  to  the  pre-    B00*  "• 
servation  of  the  lands  and  the  independence  they  have  re-  CI1AP' v"' 
ceived  from  nature:  they  live  contented;  and  the  labour  of 
free  hands  counterbalances  the  sterility  of  the  soil. 

There  are  conquerors,  who,  aspiring  after  nothing  more  |9i,  nor  to 
than  the  extension  of  the  boundaries  of  their  dominions, cxtcnd  ** 


without  expelling  the  inhabitants  from  a  country,  content  ^muw  „ 
themselves  with  subduing  them;— a  violence  less  barbarous,  empire. 
but  not  less  unjust :  while  they  spare  the  property  of  indi- 
viduals, they  seize  all  the  rights  of  the  nation,  and  of  the 
sovereign. 

Since  the  least  encroachment  on  the  territory  of  another  §  92.  The 
is  an  act  of  injustice, — in  order  to  avoid  the  commission  of  Kmi.ts  ?f 
any  such  act,  and-to  prevent  every  subject  of  discord,  ever}-  SjTEbu 
occasion  of  quarrel,  the  limits  of  territories  ought  to  be  caiefuiiy 
marked  out  with  clearness  and  precision.    If  those  who  gcttled- 
drew  up  the  treaty  of  Utrecht  had  bestowed  on  so  import- 
ant a  subject  all  the  attention  it  deserved,  we  should  not 
see  France  and  England  in  arms,  in  order  to  decide  by  a 
bloody  war  what  are  to  be  the  boundaries  of  their  posses- 
sions in  America.    But  the  makers  of  treaties  often  de- 
signedly leave  in  them  some  obscurity,  some  uncertainty,  in 
order  to  reserve  for  their  nation  a  pretext  for  a  rupture:  — 
an  unworthy  artifice  in  a  transaction  wherein  good  faith 
alone  ought  to  preside !    We  have  also  seen  commissioners 
endeavouring  to  overreach  or  corrupt  those  of  a  neighbour- 
ing state,  in  order  to  gain  for  their  master  an  unjust  acqui- 
sition of  a  few  leagues  of  territory.    How  can  princes 
or  ministers  stoop  to  dirty  tricks  that  would  dishonour  a 
private  man  ? 

We  should  not  only  refrain  from  usurping  the  territory  of  §  93.  Viola- 
others  ;  we  should  also  respect  it,  and  abstain  from  every  •Jj0  of  ter- 
act  contrary  to  the  rights  of  the  sovereign:  for,  a  foreign  " ory* 
nation  can  claim  no  right  in  it  (§  79).    We  cannot,  then, 
without  doing  an  injury  to  a  state,  enter  its  territories  with 
force  and  arms  in  pursuit  of  a  criminal,  and  take  him  from 
thence.    This  would  at  once  be  a  violation  of  the  safety  of 
the  state,  and  a  trespass  on  the  rights  of  empire  or  supreme 
authority  vested  in  the  sovereign.     This  is  what  is  called  a 
violation  of  territory;  and  among  nations  there  is  nothing 
more  generally  acknowledged  as  an  injury  that  ought  to  be 
vigorously  repelled  by  evei*y  state  that  would  not  suffer  it- 
self to  be  oppressed.    We  shall  make  use  of  this  principle 
in  speaking  of  war,  which  gives  occasion  for  many  questions 
on  the  rights  of  territory. 

The  sovereign  may  forbid  the  entrance  of  his  territory  §  94.  Pro- 
either  to  foreigners  in  general,  or  in  particular  cases,  or  to  Wbltic 


1 — •• — .  — -  .          terricoiy 

(109)  See  funnei  as  to  the  subject    73  &  84,  85  ;  Mai  ten  &  Lu\\  of  ft<i-  (io»). 
of  this  section,  I  Chit.  Com.  Law,    lions,  153. 
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BOOK  ii.  certain  persons,  or  for  certain  particular  purposes,  according 
CHAP*  vrl'  as  he  may  think  it  advantageous  to  the  state.  There  is  no- 
thing in  all  this  that  does  not  flow  from  the  rights  of  domain 
and  sovereignty :  every  one  is  obliged  to  pay  respect  to  the 
prohibition ;  and  whoever  dares  to  violate  it,  incurs  the  pe- 
nalty decreed  to  render  it  effectual.  But  the  prohibition 
ought  to  be  known,  as  well  as  the  penalty  annexed  to  diso- 
bedience :  those  who  are  ignorant  of  it,  ought  to  be  in- 
formed of  it  when  they  approach  to  enter  the  country.  For- 
merly the  Chinese,  fearing  lest  the  intercourse  of  strangers 
should  corrupt  the  manners  of  the  nation,  and  impair  the 
maxims  of  a  wise  but  singular  government,  forbade  all  peo- 
ple entering  the  empire :  a  prohibition  that  was  not  at  all 
inconsistent  with  justice,  provided  they  did  not  refuse  human 
assistance  to  those  whom  tempest  or  necessity  obliged  to 
approach  their  frontiers.  It  was  salutary  to  the  nation,  with- 
out violating  the  rights  of  any  individual,  or  even  the  duties 
of  humanity,  which  permits  us,  in  case  of  competition,  to 
prefer  ourselves  to  others. 

§  95.  A  If  at  the  same  time  two  or  more  nations  discover  and 
Jwsedby08"  ta^e  Possession  of  an  island  or  any  other  desert  land  with- 
several  na-  out  an  owner,  they  ought  to  agree  between  themselves,  and 
dona  at  the  make  an  equitable  partition ;  but,  if  they  cannot  agree,  each 
same  time.  w\}\  ]jaye  t£e  ^g^  Of  empire  an<i  the  domain  in  the  parts 

in  which  they  first  settled. 

§  96  A  An  independent  individual,  whether  he  has  been  driven 
cou«irhpos~  ^rom  *"s  countrv>  or  has  legally  quitted  it  of  his  own  accord, 
Jri£fe  p£  m*y  settle  in  a  counfry  wh^h  he  finds  without  an  owner, 
son.  and  there  possess  an  independent  domain.  Whoever  would 

afterwards  make  himself  master  of  the  entire  country,  could 
not  do  it  with  justice  without  respecting  the  rights  and  in- 
dependence of  this  person.  But,  if  he  himself  finds  a  suffi- 
cient number  of  men  who  are  willing  to  live  under  his  laws, 
he  may  form  a  new  state  within  the  country  he  has  disco- 
vered, and  possess  there  both  the  domain  and  the  empire. 
But,  if  this  individual  should  arrogate  to  himself  alone  an 
exclusive  right  to  a  country,  there  to  reign  monarch  without 
subjects,  his  vain  pretensions  would  be  justly  held  in  con- 
tempt:— a  rash  and  ridiculous  possession  can  produce  no 
real  right. 

There  are  also  other  means  by  which  a  private  person 
may  found  a  new  state.  Thus,  in  the  eleventh  century,  some 
Norman  noblemen  founded  a  new  empire  in  Sicily,  after  hav- 
ing wrested  that  island  by  conquest  from  the  common  ene- 
mies of  the  Christian  name.  The  custom  of  the  nation  per- 
mitted the  citizens  to  quit  their  country  in  order  to  seek 
their  fortune  elsewhere. 

§  97.  inde-     When  several  independent  families  are  settled  in  a  coun- 
pentientfk-  try,  they  possess  the  free  domain,  but  without  sovereignty, 


KFPECTS  OP  THE  DOMAIN  BETWEEN  NATIONS.  170 

since  they  do  not  form  a  political  society.    Nobody  can   BOOK  n. 
seize  the  empire  of  that  country;  since  this  would  be  re.  CHAP.VH. 
ducing  those  families  to  subjection  against  their  will  5  and  «»>«« »«  «• 
no  man  has  a  right  to  command  men  who  are  born  free,  un-  w^*** 
less  they  voluntarily  submit  to  him. 

If  those  families  have  fixed  settlements,  the  place  pos-  r     M    , 
sessed  by  each  is  the  peculiar  property  of  that  family:  the  [   171    J 
rest  of  the  country,  of  which  they  make  no  use,  being  left 
in  the  primitive  state  of  communion,  belongs  to  the  first  oc- 
cupant.    Whoever  chooses  to  settle  there,  may  lawfully 
take  possession  of  it. 

Families  wandering  in  a  country,  as  the  nations  of  shep- 
herds, and  ranging  through  it  as  their  wants  require,  pos- 
sess it  in  common:  it  belongs  to  them,  to  the  exclusion  of 
all  other  nations;  and  we  cannot,  without  injustice,  deprive 
them  of  the  tracts  of  country  of  which  they  make  use.  But, 
let  us  here  recollect  what  we  have  said  more  than  once 
(Book  L  §§  81  and  209,  Book  II.  §  69).  The  savages  of 
North  America  had  no  right  to  appropriate  all  that  vast 
continent  to  themselves ;  and,  since  tney  were  unable  to  in- 
habit the  whole  of  those  regions,  other  nations  might,  with- 
out injustice,  settle  in  some  parts  of  them,  provided  they 
left  the  natives  a  sufficiency  of  land.  If  the  pastoral  Arabs 
would  carefully  cultivate  the  soil,  a  less  space  might  be  suf- 
ficient for  them.  Nevertheless,  no  other  nation  has  a  right 
to  narrow  their  boundaries,  unless  she  be  under  an  absolute 
want  of  land.  For,  in  short,  they  possess  their  country; 
they  make  use  of  it  after  their  manner;  they  reap  from  it 
an  advantage  suitable  to  their  manner  of  life,  respecting 
which  they  have  no  laws  to  receive  from  any  one.  In  a 
case  of  pressing  necessity,  I  think  people  might,  without  in 
justice,  settle  in  a  part  of  that  country,  on  teaching  the 
Arabs  the  means  of  rendering  it,  by  the  cultivation  of  the 
earth,  sufficient  for  their  own  wants  and  those  of  the  new 
inhabitants. 

It  may  happen  that  a  nation  is  contented  with  possessing  §  93.  POS- 
only  certain  places,  or  appropriating  to  itself  certain  rights,  session  of 
in  a  country  that  has  not  an  owner,  without  being  solicitous  to  pJIwsonly 
take  possession  of  the  whole  country.     In  this  case,  another  or  of  certain 
nation  may  take  possession  of  what  the  first  has  neglected;  rights,  in  a 
but  this  cannot  be  done  without  allowing  all  the  rights  ac-] 
quired  by  the  first  to  subsist  in  their  full  and  absolute  inde- 
pendence.  In  such  cases,  it  is  proper  that  regulations  should 
be  made  by  treaty;  and  this  precaution  is  seldom  neglected 
among  civilised  nations. 
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CHAP.  VIII. 

RULES  WITH  RESPECT  TO  FOREIGNERS. 

§  99.  Gene-     WE  have  already  treated  (Book  I.  §  213)  of  the  inhabi- 
die  eondact  t?1!ts* or  persons  who  reside  in  a  country  where  they  are  not 
the  state     citizens.    We  shall  here  treat  only  of  those  foreigners  who 
ought  to  ob-  pass  through  or  sojourn  in  a  country,  either  on  business,  or 
'.    merely  as  travellers.  ^  The  relation  that  subsists  between 
them  and  the  society  in  which  they  now  live — the  objects  of 
their  journey,  and  of  their  temporary  residence— the  duties 
of  humanity— the  rights,  the  interest,  and  the  safety  of  the 
state  which  harbours  them— the  rights  of  that  to  which  they 
[    172  ]  belong — all  these  principles,  combined  and  applied  accord- 
ing to  cases  and  circumstances,  serve  to  determine  the  con- 
duct that  ought  to  be  observed  towards  them,  and  to  point 
put  our  right  and  our  duty  with  respect  to  them.    But  the 
intention  of  this  chapter  is  not  so  much  to  shew  what  hu- 
manity and  justice  require  towards  foreigners,  as  to  esta- 
blish the  rules  of  the  law  of  nations  on  this  subject — rules 
tending  to  secure  the  rights  of  all  parties,  and  to  prevent 
the  repose  of  nations  being  disturbed  by  the  quarrels  of  in- 
dividuals. 

§  100.  En-  Since  the  lord  of  the  territory  may,  whenever  he  thinks 
twrito*8  Pr°Per*  forbid  its  fceing  entered  (§  94),  he  has,  no  doubt,  a 
ry(no).  P^wer  to  annex  what  conditions  he  pleases  to  the  permis- 
sion to  enter.  This,  as  we  have  already  said,  is  a  conse- 
quence of  the  right  of  domain.  Can  it  be  necessary  to  add, 
that  the  owner  of  the  territory  ought,  in  this  instance,  to 
respect  the  duties  of  humanity?  The  case  is  the  same  with 
all  rights  whatever:  the  proprietor  may  use  them  at  his  dis- 
cretion; and,  in  so  doing,  he  does  not  injure  any  person; 
but,  if  he  would  be  free  from  guilt,  and  keep  his  conscience 
pure,  he  will  never  use  them  but  in  such  manner  as  is  most 
conformable  to  his  duty.  We  speak  here,  in  general,  of 
the  rights  which  belong  to  the  lord  of  the  country,  reserv- 
ing for  the  following  chapter  the  examination  of  the  cases 
in  which  he  cannot  refuse  an  entrance  into  his  territory; 
and  we  shall  see,  in  Chap.  X,,  how  his  duty  towards  all 
mankind  obliges  him,  on  other  occasions,  to  allow  a  free 
passage  through,  and  a  residence  in  his  state. 

If  the  sovereign  annexes  any  particular  condition  to  the 
permission  to  enter  his  territories,  he  ought  to  have  rnea- 


T  (l10«LSefi  more  fo"y»  Grotlus»  B°ok  2,  Chap.  2,  p.  153;  1  Chit.  Com, 
.L.  DO,  87* 
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sures  taken  to  make  foreigners  acquainted  with  it,  when  DOOKU. 
they  present  themselves  on  the  frontier.  _£«**.  \ni. 

There  are  states,  such  as  China  and  Japan,  into  which 
all  foreigners  are  forbid  to  penetrate  without  an  express 
permission;  fcut,  in  Europe,  the  access  is  every  where  free 
to  every  person  who  is  not  an  enemy  of  the  state,  except,  in 
some  countries,  to  vagabonds  and  outcasts. 

But,  even  in  those  con  .tries  which  every  foreigner  may  §  101.  FO- 
frecly  enter,  the  sovereign  is  supposed  to  allow  him  access 
only  upon  this  tacit  condition,  that  he  be  subject  to  the 
laws, — I  mean  the  general  laws  made  to  maintain  good  or- 
der, and  which  have  no  relation  to  the  title  of  citizen  or  of 
subject  of  the  state.  The  public  safety,  the  rights  of  the 
nation  and  of  the  prince,  necessarily  require  this  condition; 
and  the  foreigner  tacitly  submits  to  it,  as  soon  as  he  enters 
the  country,  as  he  cannot  presume  that  he  has  access  upon 
any  other  footing.  The  sovereignty  is  the  right  to  ^ com- 
mand in  the  whole  country;  and  the  laws  are  not  simply 
confined  to  regulating  the  conduct  of  the  citizens  towards 
each  other,  but  also  determine  what  is  to  be  observed  by  all 
orders  of  people  throughout  the  whole  extent  of  the  state. 

In  virtue  of  this  submission,  foreigners  who  commit  faults  §  102.  and 
are  to  be  punished  according  to  the  laws  of  the  country,  punishable 
The  object  of  punishment  is  to  cause  the  laws  to  be  re-  t£jaw?  ° 
spected,  and  to  maintain  order  and  safety. 

For  the  same  reason,  disputes  that  may  arise  between  fo-  [  173  ] 
reigners,  or  between  a  foreigner  and  a  citizen,  are  to  be  de-  §  ios.  who 
termined  by  the  judge  of  the  place,  and  according  to  the  ** L 
laws  of  the  place  (111).  And,  as  the  dispute  property  arises 

(111)  See  ante,  166,  in  notes,  as  action  were  in  violation  of  the  state 
to  foreign  judgments.  The  doctrine  regulations  of  a  foreign  nation  where 
here  advanced  by  Vattel  (excepting  as  it  was  made,  as,  in  fraud  of  its  re- 
regards  land)  is  contrary  to  the  present  venue,  and  such  state  is  in  amity  with 
French  Code,  and  many  other  au-  another  state,  the  Courts  of  the  latter 
thors.  Upon  principle,  it  should  seem,  ought  not  to  give  effect  to  it.  In 
that,  if  a  contract  or  right  be  created  neither  case  ought  the  accidental  re- 
in one  country,  and  be  there  by  the  xnoval  of  either  of  the  parties  into  a 
lex  loci  subjected  to  certain  qualified-  foreign  country,  or  his  prosecuting 
tions,  and  clothed  with  certain  privi-  his  remedy  there,  alter  the  substance 
leges,  it  ought  to  be  enforced  if  at  all  of  the  remedy;  and,  however  incon- 
as  against  all  the  original  parties,  venient  and  difficult  it  may  be  to  im- 
precisely the  same  in  a  foreign  coun-  vestigate  and  accurately  ascertain  the 
try  as  it  would  be  in  that  where  it  precise  state  of  foreign  law,  still,  if 
was  created ;  and  this,  although  it  be  Courts  will  entertain  jurisdiction  over 
a  negotiable  security,  and  the  interest  such  cases,  they  ought  to  administer 
therein  vested  in  a  third  person  resi-  the  law  so  as  to  give  effect  to  the 
dent  in  a  foreign  country,  because  transaction  precisely  the  same  as  if 
the  latter  ought,  when  he  takes  it,  to  it  had  been  litigated  in  the  country 
inquire  into  the  circumstances  and  where  created;  for,  otherwise  the  on- 
law  which  affected  it  in  the  place  ginal  expectations,  rights,  and  inter- 
where  il  was  made.  And  a  fortiori  it  ests  of  the  parties  would  not  be  given 
should  seem  that  if  a  contract  or  trans-  effect  to;  and  it  would  be  conceded 
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BOOK  ii.   from  the  refusal  of  the  defendant,  who  maintains  that  he  is 
CHAP.  VIIT.  not  bound  to  perform  what  is  required  of  him,  it  follows, 


that,  more  especially  after  acompetent 
local  Court  has  already  decided  upon 
the  transaction  (without  any  apparent 
injustice),  such  decision  ought  to  be 
conclusive  in  all  other  Courts  and 
countries. 

These  principles  are  fully  acknow- 
ledged and  given  effect  to  in  the  pre- 
sent French  Code  and  in  their  ad. 
ministration  of  the  law.    (See  Par- 
dessus,  Droit  Commercial,  Vol.  1,  p. 
455,  4  id.  196,  205,  209  to  211, 
and  220  to  223.  titles,  "  Des  Con- 
Jlits  de  Legislation  relatif  au  Com- 
merce;" ««De  I'applieuiion  de  his 
estrangeres  relatives  &  la  forme  des 
actesr  "  D*  ^interpretation  ties  act&> 
Jaits  en  pays  estrangers  ;"  "  De  f  ex- 
ecution des  actes  fails  en  pays  e*. 
tnmgerst")  Thus,  in  their  Courts,  it 
has  been  considered,  that,  if  a  bill  of 
exchange  be  made  in  a  foreign  coun- 
try, defective  according  to  the  French 
law,  but  valid  according  to  the  foreign 
law,  it  must  nevertheless  be  given  ef- 
fect to  in  the  French  Courts,  even 
against  a  French  indorser,  "  par  ce 
que  fa  regies  mrla  validite  intrinse- 
que  des  conventions,  sont  derives  du 
droit  natural,  et  sont  de  toutes  les  le- 
gislations;" and  in  the  case  of  limi- 
tations, it  is  laid  down,  that  the  law 
of  prescriptions  prevailing   in   the 
country  where  the  contract  was  made, 
though  different  from  that  in  France, 
must,  in  their  Courts,  be  given  effect 
to.  (4  Pardessus,  S23).    They  admit 
the  difficulty  of  ascertaining  correctly 
the  foreign  law,  but  consider  that 
difficulty  as  not  constituting  any  suf- 
ficient grounds   for  relieving  their 
Courts  from  the  necessity  of  giving 
full  effect  to  the  contract  according  to 
the  law  of  the  place  where  it  was 
made.  (4  Pardessus,  246).     When 
the  foreign  law   differs    from  that 
where  the  suit  is  depending,  undoubt- 
edly the  party  relying  on  the  foreign 
law  must  prove  it.  (Brown  v.  Lacey, 
1  Dowl.  &  Ryl.  Ni.  Pri.  Cas.  41,  n! 
(«).  As  to  the  evidence,  see  post,  note. 
In  Great  Bntam  the  same  theory 


claim,  and  the  time  when  it  must  be 
commenced,  it  is  a  doctrine  rather  in 
name  than  in  practice,  excepting  in 
a  few  instances  as  regards  foreign 
marriages,  and   a  few  other  cases. 
(Dnlrymplev. Dairy  Tuple,  Hagg.Rep. 
54;  Lacon  v.  Htggins,  1  Dowl.  & 
Ryl.  flu  Pri.  Rep.  38;   Roach  v. 
Gurvnn,  1  Ves.  159).  In  theory  it  is 
laid  down,  that  effect  ought  to  be 
given  to  contracts,  and  especially  to 
bills  of  exchange,  according  to  the 
law  of  the  country  where  the  contract 
was  made,  and  in  which  it  was  to  be 
performed,  and  not  according  to  the 
law  of  the  country  into  which  either 
or  all  may  remove;  for,  what  is  not  an 
obligation  in  one  place  cannot,  by  the 
laws  of  another  country,  become  such 
in  another  place.  (The  King  of  Spain 
v.  Machado,  4  Uuss.  Rep.  239 ;  bur- 
rows v.Jemmo,  2  Stra.  733;  Sel.  Cas. 
144,  S.  C.;  Potter  v.  Brown,  6  East, 
130;  Chitty  on  Bills,  8th  edit,  191). 
And  ^foreign  matriage>if celebrated 
according  to  the  lex  loci,  will  be  valid, 
though  in  a  form  quite  different  to  that 
prescribed  by  English  law. — Lacon  v. 
Htggins,  1  Dowl.  &  Ryl.  Ni.  Pri. 
Cas.  38;  3  Stark.  Rep.  176;  where 
see  the  mode  of  proving  the  foreign 
law.    As  to  which  also  see  Hill  v. 
Reardon,  Jacob's  Rep.  89,  90;  and 
as  to/orc^»  marriages  in  general,  see 
1  Roper  on  Husband  and  Wife,  333; 
Lantaur  v.  Teesdale,  8  Taunt.  830; 
Smith  v.  Maxwell,  Ry.  &  Mood.  Ni. 
Pri.  Cas.  80;  1  Carr.  &  Payne,  271, 
S.  C.;  and  see  Butler  v.  Freeman, 
Ambl.  303.  And  indeed,  a  marriage 
had  in  a  foreign  country  will  not  be 
valid  here  unless  it  were  so  by  the  lex 
loci.  (Butkrv.I'reemant  Ambl.  303). 
And,  where  the  defendant  gave  the 
plaintiff,  in  a  foreign  country,  where 
both  were  resident,  a  bill  of  exchange 
drawn  by  the  defendant  upon  a  per- 
son in  England,  which  bill  was  after- 
wards protested  here  for  non  accept- 
ance, and  the  defendant  afterwards, 
while  still  abroad,  became  bankrupt 
there,  and  obtained  a  certificate  of 


is  professed,  and  prevails  to  a  limited    discharge  by  the  law  of  that  state,  it 
extent;  but  the  Courts  have  so  nar-    —  1-?J  -*-*       L         -  * 

y  applied  it,  that,  as  regards 
the  process  for  the  recovery  of  the 


extent;  but  the  dour*  have  so  nar.  was  held  matlucn  cer  foate  wi  a 
rowedly  applied  it,  that,  as  reaaris  bar  to  an  action  here  upon  an  impii! 
the  nroct**  for  the  ™™m,  «?  *.  to  the  biU  in  con- 
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from  the  same  principle,  that  every  defendant  ought  to  be    BOOK  u. 
prosecuted  before  his  own  judge,  who  alone  has  a  right  to  ™*P  ""• 


sequence  of  such  non-acceptance  in 
England,  because  such  implied  con- 
tract must  be  considered  as  made 
abroad.  {Potter  v.  Brown,  &  East, 
124).  So,  in  England,  the  rule  is  re- 
cognized, that  the  payment  of  a  bill 
is  to  be  made  according  to  the  law  of 
the  place  where  it  was  made  payable, 
as  best  corresponding  with  the  origi- 
nal intention  of  the  parties.  (Beawes, 
pi.  251 ;  Mario*  102;  Poth.  pi.  155; 
5  Barn.  &  Cress.  443;  Chitty  on 
Bills,  191).  So,  the  English  Courts, 
in  some  cases,  besides  giving  effect  to 
the  contract  itself,  according  to  the 
foreign  law,  also  give  effect  to  such 
foreign  law  in  some  collateral  re- 
spects, acknowledging  that  otherwise 
the  greatest  injustice  might  ensue. 
Thus,  in  France,  a  protest  for  non- 
payment is  not  to  be  made  till  the 
day  after  a  bill  falls  due,  \\hereas  in 
England  it  must  be  made  upon  the 
very  day;  and  it  cannot  be  doubted 
that  if  the  bill  were  payable  in  France 
the  English  Courts  must  give  effect 
to  the  French  instead  of  the  English 
law.  (4Pardessus,227,serabie).  So, 
where  a  wife  was  entitled  to  a  share 
under  the  statute  of  distnbution,  and 
was  resident  in  Prussia,  and  by  the 
laws  of  which  one  moiety  of  the  ef- 
fects of  the  husband  must  come  to  her 
on  his  death,  the  Court  of  equity 
here  did  not,  as  usual,  require  him 
to  make  any  settlement  upon  his  wife. 
(Sawyer  v  Shute,  I  Anst.  63;  and 
Campbell  v.  French,  3  Yes.  323) 

But,  as  before  observed,  the  Eng- 
lish Courts  \\ill  not,  as  respects  the 
form  of  the  remedy,  notice  the  foreign 
law;  and  therefore  a  foreigner  may  in 
England  be  arrested  for  a  debt,  or  m 
equity  upon  a  writ  of  ne  exeat,  in  re- 
spect of  which  he  could  not,  accord- 
ing to  the  foreign  law,  where  it  was 
contracted,  have  been  imprisoned. 
(De  la  Vega  v.  Vianna,  1  Barn.  &, 
Adolph,  284;  10  Barn.  &  Cress.  903; 
Flack  v.  Holm,  1  Jac.  &  Walk.  405). 
So,  though  according  to  the  law  of 
Holland,  persons  jointly  concerned 
in  trade  could  not  sue  as  partners, 
they  might  do  so  in  England.  (Shaw 
v.  Harvey,  Mood. &M. 226).  And,  as 


regards  the  time  for  commencing  suits 
on  foreign  contracts,  the  English 
Courts,  contrary  to  the  practice  in 
France,  will  only  apply  the  English 
Statute  of  Limitations,  and  wilt  not 
regard  the  fo>eign  kjs  loci,  (The 
British  Linen  Company  r.  Drum* 
montt,  10  B<tru.£  Cress.  903;  1  Barn. 
&  Adolph.  285,  38o:  1  Younge  £ 
Jerv.  376;  ahter  in  France,  4  Par- 
dessus,  223).  But  it  must  be  observ- 
ed, that,  in  the  case  of  The  British 
Linen  Company  v.  Dtuirwivnd,  (10 
Barn.  &  Cress.  003  \,  the  much  more 
distinct  Fiench  law  in  1  Pnrdes*us, 
455, 4id.  190,209 10211,220  to  223, 
and  235,  was  not  cited,  and  that  Lord 
Tenterden  doubted  whether  the  de- 
cision in  Delvalle  v.  The  York  Butld 
ings  Company  was  not  the  better  law. 
Again,  in  the  English  Courts  there 
is  a  rule  of  narrow  petty  policy  not  to 
protect  the  revenue  laws  of  a  'foreign 
state, even  at  amity  with  tins  country, 
but  even  to  encourage  and  give  effect 
to  the  most  dishonourable  practices, 
however  injurious  to  such  indepen- 
dent state ;  so  that  British  subjects  are 
allowed  to  carry  on  smuggling  trans- 
actions adverse  to  the  interests  of  a 
neighbouring  country,  provided  they 
do  not  prejudice  our  own  revenue. 
(Hotmon  v.  Johnson,  Covvp.  343)— 
per  Lord  Mansfield,  "  no  country  ever 
takes  not  ice  of  the  revenue  laics  of  an- 
other.9' (See  all  the  cases  collected 
and  observed  upon  in  Chitty  on  Bills, 
8th  edit.  143,  n.  c).  And  this  to  such  a 
degree  that  a  British  subject  has  been 
allowed  in  the  English  Courts  to  sup- 
port an  action  against  a  purchaser  of 
paper  knowingly  made  by  the  plain- 
tiff for  the  purpose  Q? forging  asaign- 
n&ts  upon  the  same,  to  be  exported 
to  France,  in  order  to  commit  frauds 
there  on  otherpersons.  (Smith  v.Afaj- 
connoy,  2  Peake's  Rep.  81,  addenda ; 
and  Strongitharm  v.  Lnkyn,  1  Esp. 
Rep.  389).  Assuredly  one  state  is 
bound  to  act  towards  another,  as 
eighbours  should  to  each  other;  and 
should  it  be  tolerated  that  the  latter 
should  encourage  frauds  of  one  upon 
the  other?  Express  treaties  sometimes 
expressly  provide  against  the  tolera- 
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BOOK  it.   condemn  him,  and  compel  him  to  the  performance.    The 
CHAP  vin.  Swiss  have  wisely  made  this  rule  one  of  the  articles  of  their 


tion  of  such  practices.  So,  in  some 
cases,  the  English  Courts  will  not  only 
deny  effect  to  a  correct  decision  of  a 
foreign  Court  upon  the  lex  loci  appli- 
cable to  the  same  transaction,  but 
will  actually  adjudicate  to  the  con- 
trary* Thus,  in  a  late  case  it  was  held 
in  Chancery,  that  a  distinct  holder 
might  recover  m  an  English  Court 
on  a  bill  drawn  in  France  on  a  French 
stamp,  although,  in  consequence  of 
it  not  being  in  the  form  required 
by  the  French  Code,  another  holder 
had  failed  in  an  action  which  he 
brought  upon  it  in  a  French  Court; 
and  the  Vice  Chancellor  is  reported 
to  have  been  of  opinion,  "  that  the 
circumstance  of  the  bills  being  drawn 
and  accepted  by  the  defendant  m 
France,  and  of  the  plaintiff  having 
received  the  same  from  the  French 
drawer,  and  of  the  bills  having  been 
drawn  in  such  a  form  in  France  that 
the  holder  could  not  recover  on  them 
in  France,  was  no  objection  to  his 
recovering  on  them  in  an  English 
Court"  (  Wynne  v.  Jackson,  2  Russ. 
352;  but  see  observations  in  Wynne 
v.  Cullender,  1  Russ.  293). 

In  cases  where  the  foreign  law  and 
rule  of  construction  would  prevail, 
care  must  be  observed  to  establish  it, 
and  have  it  stated  on  the  record,  for 
otherwise  the  contract  will  be  con- 
strued the  same  as  an  English  con- 
tract; and  therefore  it  was  held  that 
an  instrument  executed  by  foreigners 
in  a  foreign  country,  as,  in$pain,must, 
on  demurrer,  be  construed  by  the  same 
grammatical  rules  as  English  con- 
tracts, and  according  to  the  obvious 
import  of  its  terms,  unless  there  be  an 
aUegationin  the biUin  equity,  setting  it 
forth,  and  that,  according  to  the  law  of 
the  country  in  which  it  was  executed, 
the  true  construction  of  it  is  different. 
(The  Kwg  of  Spain  and  Others  v. 
JlfocWo  and  Others,  4  Russ.  224). 
Where  an  English  commission 
precedes  a  Scotch  sequestration,  all 
Scotch  personal  estate  is  liable  to  the 
commission  and  not  to  the  sequestra- 
tion. (ExparteCridtand,  3  Ves.  &B. 
100;  when  otherwise, j&tjwr/eGerfflte, 
1  Glyn.  &  J.  414), 


Legacy  in  a  foreign  country,  and 
coin,  as,sicca  rupees,  by  a  will  in  India, 
if  paid  by  remittance  to  this  country, 
the  payment  must  be  according  to  the 
current  value  of  the  rupee  in  India, 
without  regard  to  the  exchange  or  the 
expense  of  remittance :  so,  as  to  other 
countries.  (Cocker ell  v.  Barber 9  16 
Ves.  461). 

With  respecttothe  proof  of  foreign 
law,  it  must  in  general  be  established 
as  a  fact,  and  the  Court  cannot  take 
notice  of  the  same  judicially.  (Free- 
moult  v.  Dedire,  1  P.  Wms.  431 ;  Ex 
parte  Cridland>  3  Ves.  &  B.  99).  It 
is  not  absolutely  necessary  to  prove 
it  by  the  production  of  an  examined 
copy;  but  a  printed  copy  of  the  cinq 
codes  of  France,  produced  by  the 
French  Vice  Consul  resident  in  Lon- 
don, purchased  by  him  at  a  book- 
seller's shop  at  Pans,  was  received  as 
evidence  or  the  law  of  France,  upon 
which  the  Court  in  England  would 
act  in  deciding  upon  the  validity  of 
a  marriage  in  France  between  British 
subjects.  (Laconv.  Higgins,  IDowl. 
8s  Ryl.  Ni.  Pri.  Rep.  38;  3  Stark. 
1 76,  £  C. ).  And  it  has  been  suppos- 
ed that  the  same  point  was  decided 
in  Sir  Thomas  Pictoris  case,  where 
the  question  arose  as  to  the  right  of 
inflicting  torture  in  the  island  of  Tri- 
nidad, formerly  under  the  dominion 
of  Spain;  and  the  Attorney  General 
of  the  island  was  examined  as  a  wit- 
ness, and  the  Court  allowed  him  to 
refer  to  printed  books  purporting-  to 
contain  the  law  of  Spain;  and  Lord 
EllenboTough,  C.  J.,  expressed  no 
doubt  that  such  books  were  receiv- 
able as  evidence  of  the  law  of  Spain 
and  Trinidad.  (30  Howell's  State 
Trials,  514;  but  see  1  Dowl.  &  RyU 
Ni.  Pri.  Rep.  42,  n.  (a). 

In  equity,  ithas  been  held  that  the 
foreign  law  must  be  verified  by  the 
affidavit  of  a  professional  person, 
swearing  positively,  and  not  by  the 
affidavit  of  another  person  not  pro- 
fessionally acquainted  with  the  law, 
and  swearing  only  to  information  and 
belief.  (HiVfv,  Reardon,  Jacob,  89). 
The  best  evidence  is  an  affidavit  or 
evidence  of  the  foreign  consul,  or  a 
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alliance,  in  order  to  prevent  the  quarrels  that  might  arise 
from  abuses  that  were  formerly  too  frequent  in  relation  to 
this  subject  The  defendant's  judge  is  the  jiulgc  of  the 
place  where  that  defendant  has  his  settled  abode,  or  the 
judge  of  the  place  where  the  defendant  is,  when  any  sudden 
difficulty  arises,  provided  it  docs  not  relate  to  an  estate  in 
land,  or  to  a  right  annexed  to  such  an  estate.  In  this 
last  case,  as  property  of  that  kind  is  to  be  held  according 
to  the  laws  of  the  country  where  it  is  situated,  and  as  the 
right  of  granting  possession  is  vested  in  the  ruler  of  the 
country,  disputes  relating  to  such  property  can  Ohly  be  de- 
cided in  the  state  on  which  it  depends. 

We  have  already  shewn  (§  81)  how  the  jurisdiction  of  a 
nation  ought  to  be  respected  by  other  sovereigns,  and  in 
what  cases  alone  they  may  interfere  in  the  causes  of  their 
subjects  in  foreign  countries. 

The  sovereign  ought  not  to  grant  an  entrance  into  his 
state  for  the  purpose  of  drawing  foreigners  into  a  snare:  as 
soon  as  he  admits  them,  he  engages  to  protect  them  as  his 


co  i\  it. 
ni*?  vrr. 


§  101.  P.O. 
lectio1"!  due 
to  foreign- 
ers. 


foreign  advocate  of  experience,  staling 
verbatim  the  terms  of  the  foreign  law, 
when  it  was  a  written  edict,  or  in  the 
nature  of  our  statute  law.  (flack  v. 
Holm,  I  Jac.  &  Walk.  418). 

Asrespectstheelaims  of  asowreign 
of  a  foreign  independent  state  upon 
a  subject  of  Great  Britain,  it  seems 
clear  that  he  stands  in  the  same  situ- 
ation as  a  private  subject  of  such  fo- 
reign state-  (Greig  v.  Som&rvtfte,  I 


It  has  been  recently  decided,  that 
a  foreign  sovereign  has  a  right  to  sue 
in  the  English  Courts  in  equity  as 
well  as  at  law.  (Hnlktt  and  Others  v. 
JKuiff  of  Spain,  \  Do\v.  Rep.  new  ser. 
169,  and  2  Bhgh,  new  ser.  31,  in  the 
House  of  Lords,  on  appeal  from  Court 
of  Chancery). 

If  a  foreign  state  sue  in  Chancery, 
the  bill  must  properly  describe  the 
plaintiff,  so  that  he  may,  if  thought  fit, 


Russ.  &  M.  388,  case  of  the  Emperor    oe  served  upon  a  cross  bill.  ( The  Co?- 
of  Russia's  claim).  Lord  Hawkesbury    vmblm  Government  v,  RotliK&M,  1 
••-•       Simons,94,id.G8).Audthesovereign 


ir  might  le-    ,--? -- 

of  judica-    of  a  foreign  state  must  either  sue  here 


said,  that  a  i 

gaily  apply  to  the  U , «  ,    t 

tare,  and  might  obtain  redress,  as    in  his  own  name  or  h\  his  ambassa- 
for  defamation  or  calumny,  (6  Russ.    dor;  and  his  subjects,  when  privately 

•  --'  interested,  must  sue  individually  m 

their  names,  or  in  their  denned  po- 


Mod. Europe,  20,  ante,  U3>,  except- 
ing that,  m  respect  of  his  dignity,  he, 
like  our  king,  is  not  to  recover  costs, 
(ante,  154,  Huttett  v.  King  of  Spain, 


, 

litical  character;  and  an  ambassador 
cannot  sue  in  England  as  procurator 


ll  Dow.  Rep.  new  ser.  177);  and,  if  general  for  all  or  any  of  the  subjects 

such  sovereign  has  never  been  in  Eng.  of  the  foreign  sovereign.    04*™* 

lancL  the  statute  of  limitations  consti-  Ambassador  v.  Bmyfeij,  Hob,  1  l«n. 
tutesnobarjandinequityatanydis.       By  the  maritime  law,  materially 

tance  of  time,  however  remote,  whilst  affecting  the  intercourse  of  nations 

there  is  a  fund  in  Court,  it  will  be  with  each  other,  when  damage  has 

decreed  that  the  foreign  sovereign  been  occasioned  to  a  ship  by  the  equal 

-    --*     •        '  fault  of  those  managing  one  ship  as 
the  other,  as,  by  running  foul  of  each 


shall  be  at  liberty,  by  his  ambassador, 
to  go  before  the  Master  and  prove 
such  debt  due  from  an  intestate's  es- 
tate as  he  might  be  able,  though  not 
so  as  to  prejudice  any  previous  dis- 
tribution, (id.  ibid,  cases  first  stated). 


Q2 


other,  the  owner  of  the  damaged  ves- 
sel is  to  receive  half  the  amount  of 
the  damage  sustained,  (fitty  v.  Le 
,  a  Shaw's  Rep.  401  to  405). 
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HOOK  it.  own  subjects,  and  to  afford  them  perfect  security,  as  far  as 
ciiap.vin.  depends, on  him.  Accordingly,  we  see  that  every  sovereign 
who  has  given  an  asylum  to  a  foreigner,  considers  himself 
no  less  offended  by  an  injury  done  to  the  latter,  than  he 
would  be  by  an  act  of  violence  committed  on  his  own  sub- 
ject. Hospitality  was  in  great  honour  among  the  antients, 
and  even  among  barbarous  nations,  such  as  the  Germans. 
Those  savage  nations  who  treated  strangers  ill,  that  Scythian 
tribe  who  sacrificed  them  to  Diana,*  were  universally  held 
in  abhorrence;  and  Grotius  justly  saysf  that  their  extreme 
ferocity  excluded  them  from  the  great  society  of  mankind. 
All  other  nations  had  a  right  to  unite  their  forces  in  order  to 
chastise  them. 

§105.  Their  From  a  sense  of  gratitude  for  the  protection  granted  to 
duties.  nimj  and  the  other  advantages  he  enjoys,  the  foreigner 
ought  not  to  content  himself  with  barely  respecting  the  Taws 
of  the  country;  he  ought  to  assist  it  upon  occasion,  and  con- 
tribute to  its  defence,  as  far  as  is  consistent  with  his  duty  as 
citizen  of  another  state.  We  shall  see  elsewhere  what  he 
can  and  ought  to  do,  when  the  country  is  engaged  in  a  war. 
But  there  is  nothing  to  hinder  him  from  defending  it  against 
pirates  or  robbers,  against  the  ravages  of  an  inundation,  or 
[  174  ]  the  devastations  of  fire.  Can  he  pretend  to  live  under  the 
protection  of  a  state,  to  participate  in  a  variety  of  advan- 
tages that  it  affords,  and  yet  make  no  exertion  for  its  de- 
fence, but  remain  an  unconcerned  spectator  of  the  dangers 
to  which  the  citizens  are  exposed? 

§  100.   TO      He  cannot,  indeed,  be  subject  to  those  burdens  that  have 
A***  fa1""    on^  a  ^at^on  to  tne  quality  of  citizens;  but  he  ought  to 
are  •utyeefc  bear  his  share  of  all  the  others.    Being  exempted  from 
serving  in  the  militia,  and  from  paying  those  taxes  destined 
for  the  support  of  the  rights  of  the  nation,  he  will  pay  the 
duties  imposed  upon  provisions,  merchandise,  &c.,  and,  in  a 
word,  every  thing  that  has  only  a  relation  to  his  residence  in 
the  country,  or  to  the  affairs  which  brought  him  thither. 
§  107.  Fo-     The  citizen  or  the  subject  of  a  state  who  absents  himself 
reigners      for  a  time  without  any  intention  to  abandon  the  society  of 
members  ofwhich  he  is  a  member,  does  not  lose  his  privilege  by  his  ab- 
theirown    sence:  he  preserves  his  rights,  and  remains  bound  by  the 
nation.       same  obligations.    Being  received  in  a  foreign  country,  in 
virtue  of  the  natural  society,  the  communication  and  com- 
merce which  nations  are  obliged  to  cultivate  with  each 
other  (Prelim.  §§  11,  12;  Book  II.  §  21),  he  ought  to  be 
considered  there  as  a  member  of  his  own  nation,  and  treated 
as  such. 
§  10ft.  The     The  state,  which  ought  to  respect  the  rights  of  other  na- 

*  The  Taurians.  See  Grotius  de  Jure  Belli  et  Pacis,  lib.  ii.  cap.  xx  §  xL  n,  7, 
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tions,  and  in  general  those  of  all  mankind,  cannot  arrogate    HOOK  n. 
to  herself  any  power  over  the  person  of  a  foreigner,  who, 


though  he  has  entered  her  territory,  has  not  become  her  sub-  JgJJ  * 
ject.  The  foreigner  cannot  pretend  to  enjoy  the  liberty  of  the  pe»on 
living  in  the  country  without  respecting  the  laws:  if  he  vio-  ofaforeigu- 
lates  them,  he  is  punishable  as  a  disturber  of  the  public  er(112)i 
peace,  and  guilty  of  a  crime  against  the  society  in  which  he 
fives:  but  he  is  not  obliged  to  submit,  like  the  subjects,  to 
all  the  commands  of  the  sovereign:  and,  if  such  things  are 
required  of  him  as  he  is  unwilling  to  perform,  he  may  quit 
the  country.  He  is  free  at  all  times  to  leave  it;  nor  have 
we  a  right  to  detain  him,  except  for  a  time,  and  for  very 
particular  reasons,  as,  for  instance,  an  apprehension,  in  war 
time,  lest  such  foreigner,  acquainted  with  the  state  of  the 
country,  and  of  the  fortified  places,  should  communicate  his 
knowledge  to  the  enemy  (113).  From  the  voyages  of  the 
Dutch  to  the  East  Indies,  we  learn  that  the  kings  of  Corea 
forcibly  detain  foreigners  who  are  ship-wrecked  on  their 
coast;  and  Bodinus  assures  us,*  that  a  custom  so  contrary 
to  the  law  of  nations  was  practised  in  his  time  in  ^Ethiopia, 
and  even  in  Muscovy.  This  is  at  once  a  violation  of  the 
rights  of  individuals,  and  of  those  of  the  state  to  which  they 
belong.  Things  have  been  greatly  changed  in  Russia;  a 
single  reign—  that  of  Peter  the  Great  —  has  placed  that  vast 
empire  in  the  rank  of  civilised  nations. 

The  property  of  an  individual  does  not  cease  to  belong  to  §  100.  nor 
him  on  account  of  his  being  in  a  foreign  country;  it  still  owMipio- 
constitutes  a  part  of  the  aggregate  wealth  of  his  nation  per  y' 
(§  81).    Any  power,  therefore,  which  the  lord  of  the  terri-  [    175  ] 
tory  might  claim  over  the  property  of  a  foreigner,  would  be 
equally  derogatory  to  the  rights  of  the  individual  owner, 
and  to  those  of  the  nation  of  which  he  is  a  member  (114). 

(1121  But,  in  antient  times,  the  have  been  arrested,  (Flack  v.  Holm, 

Chancellor  had  jurisdiction,  by  writ  1  Jac.  &  W.  405  ;  but  see  De  Car- 

of  ne  exeat,  to  restrain  a  foreigner  or  riere  v.  Cohnne,  4  Ves.  577)  ;  and  it 

a  British  subject  from  going  abroad  is  now  settled,  that,  at  law,  a  foreign- 

End  communicating  intelligence  to  er  may  be  arrested  in  this  country  tor 

an  enemy,  or  otherwise  injurious  to  a  foreign  debt,  though  he  could  not 

this  state.    And  the  Court  of  Chan-  have  been  imprisoned  in  his  own 

eery,  from  more  to  more,  haveassum-  country.   (De  la  Vego  v.  Rama,  I 

ed  and  established  a  jurisdiction  over  Barn.  &  Adolph.  284). 
foreigners  in  &vour  of  a  private  sub-       (118)  But  see  ante,  105,  and  note. 
ject;  so  that,  if  a  foreigner  be  here,       *  In  his  Republic,  booki.  chip.  vi. 
and  be  about  to  depart,  he  may  be       (114)  But  specific  performance  of 

restrained  and  compelled  to  give  se-  an  agreement  relating  to  the  bouu- 

curity  for  satisfying   any  equitable  daries  of  two  provinces  in  America, 

claim;  or  even  a  demand  at  law  in  may  be  enforced  by  bill  in  Chancery 

nature  of  an  account,  either  upon  in  England,  if  the  parties  be  within 

a  contract  or  transaction  entered  into  the  jurisdiction.  (Fern  v.  Baltimore^ 

in  the  foreign  country,  and  although  1  \es.  sen.  444}* 
by  the  lex  loci  the  foreigner  could  not 
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BOOK  ii.      Since  the  foreigner  still  continues  to  be  a  citizen  of  his 
CHAP,  vni.  own  country,  and  a  member  of  his  own  nation  (§  107),  the 
§  no.  Who  property  he  leaves  at  his  death  in  a  foreign  country  ought 
are  the  heirs  naturaUy  to  devolve  to  those  who  are  his  heirs  according  to 
or  a  foreign-  ^  |aws  of  the  state  of  which  he  is  a  member.    But,  not- 
withstanding this  general  rule,  his  immovable  effects  are  to 
be  disposed  of  according  to  the  laws  of  the  country  where 
they  are  situated.  (See  §  103). 

§  in.  Will  As  the  right  of  making  a  will,  or  of  disposing  of  his  for- 
of  a  foreign-  tune  in  case  of  death,  is  a  right  resulting  from  property,  it 
er(  ''  cannot,  without  injustice,  be  taken  from  a  foreigner.  The 
foreigner,  therefore,  by  natural  right,  has  the  liberty  of 
making  a  will.  But,  it  is  asked,  by  what  laws  he  is  obliged 
to  regulate  himself,  either  in  the  form  of  his  testament,  or 
in  the  disposal  of  his  property.  1.  As  to  the  form  or  solem- 
nities appointed  to  settle  the  validity  of  a  will,  it  appears 
that  the  testator  ought  to  observe  those  that  are  established 
in  the  country  where  he  makes  it,  unless  it  be  otherwise  or- 
dained by  the  laws  of  the  state  of  which  he  is  a  member; 
in  which  case,  he  will  be  obliged  to  observe  the  forms  which 
they  prescribe,  if  he  would  validly  dispose  of  the  property 
he  possesses  in  his  own  country.  I  speak  here  of  a  will 
which  is  to  be  opened  in  the  place  where  the  person  dies; 
for,  if  a  traveller  makes  his  will,  and  sends  it  home  under 
seal,  it  is  the  same  thing  as  if  it  had  been  written  at  home; 
and,  in  this  case,  it  is  subject  to  the  laws  of  his  own  coun- 
try. 2.  As  to  the  bequests  themselves,  we  have  already 
observed,  that  those  which  relate  to  immovables  ought  to 
be  conformable  to  the  laws  of  the  country  where  those  im- 
movables are  situated.  The  foreign  testator  cannot  dispose 
of  the  goods,  movable  or  immovable,  which  he  possesses  in 
his  own  country,  otherwise  than  in  a  manner  conformable  to 
the  laws  of  that  country.  But,  as  to  movable  goods,  specie, 
and  other  effects,  which  he  possesses  elsewhere,  which  he 
has  with  him,  or  which  follow  his  person,  we  ought  to  dis- 
tinguish between  the  local  laws,  whose  effect  cannot  extend 
beyond  the  territory,  and  those  laws  which  peculiarly  affect 
the  character  of  citizen.  The  foreigner  remaining  a  citizen 
of  his  own  country,  is  still  bound  by  those  last-mentioned 
laws,  wherever  he  happens  to  be,  and  is  obliged  to  conform 
to  them  in  the  disposal  of  his  personal  property,  and  all  his 
movables  whatsoever.  The  laws  of  this  kind,  made  in  the 
country  where  he  resides  at  the  time,  but  of  which  he  is 
not  a  citizen,  are  not  obligatory  with  respect  to  him*  Thus, 

(115)  Ante,  167,  and  note ;  and  see  ante,  1 67,  in  notes ;  and  see  Anon.  9 

Vrttelcite&,4[ngtrutherv.Ckalmer92  Mod.  66;  Bwmmm  v.  Re  we,  Pre, 

Sim.  Rep.4;  but  see  Trotter  v.  Trot-  Ch.  577,  ante,  173,  note, 
ter}  3\VUs.&  Shaw,  407,  414,  and 
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a  man  who  makes  his  will,  and  dies  in  a  foreign  country,  c»i\i»  vm. 
cannot  deprive  his  widow  of  the  part  of  bis  movable  effects 
assigned  to  that  widow  by  the  laws  of  his  own  country*  A 
Genevan,  obliged  by  the  law  of  Geneva  to  leave  a  dividend 
of  his  personal  property  to  his  brothers  or  his  cousins,  if 
they  be  his  next  Theirs,  cannot  deprive  them  of  it  by  making 
his  will  in  a  foreign  country,  while  he  continues  a  citizen  of 
Geneva;  but,  a  foreigner  dying  at  Geneva  is  not  obliged, 
in  this  respect,  to  conform  to  the  laws  of  the  republic.  The 
case  is  quite  otherwise  with  respect  to  local  laws:  they  re- 
gulate what  may  be  done  in  the  territory,  and  do  not  extend 
beyond  it.  The  testator  is  no  longer  subject  t5  them  when 
he  is  out  of  the  territory;  and  they  do  not  affect  that  part 
of  his  property  which  is  also  out  of  it.  The  foreigner  is 
obliged  to  observe  those  laws,  in  the  country  where  he 
makes  his  will,  with  respect  to  the  goods  he  possesses  there* 
Thus,  an  inhabitant  of  Neufchatel,  to  whom  entails  are  for- 
bidden in  his  own  country  with  respect  to  the  property  he 
possesses  there,  freely  makes  an  entail  of  the  estate  he  pos- 
sesses out  of  the  jurisdiction  of  the  country,  if  he  dies  in  a 
place  where  entails  are  allowed;  and,  a  foreigner  making  a 
will  at  Neufchatel,  cannot  make  an  entail  of  even  the  mov- 
able property  he  possesses  there,—  unless,  indeed,  we  may 
suppose  that  his  movable  property  is  excepted  by  the  spirit 
of  the  law. 

What  we  have  established  in  the  three  preceding  sections  §  112.  E«- 
is  sufficient  to  shew  with  how  little  justice  the  crown,  in  £j*£JJ. 
some  states,  lays  claim  to  the  effects  left  there  by  a  foreigner  J?  oaSi*) 
at  his  death.    This  practice  is  founded  on  what  is  called  (lie). 
escJieatage,  by  which  foreigners  are  excluded  from  all  in- 
heritances in  die  state,  either  of  the  property  of  a  citizen  or 
that  of  an  alien,  and,  consequently,  cannot  be  appointed 
heirs  by  will,  nor  receive  any  legacy.    Grotius  justly  ob- 
serves, that  this  law  has  descended  to  us  from  those  ages 
when  foreigners  were  almost  considered  as  enemies.*    Even 
after  the  Romans  were  become  a  very  polite  and  learned 
people,  they  could  not  accustom  themselves  to  consider  fo- 
reigners as  men  entitled  to  any  right  in  common  with  them. 
"  Those  nations,"  says  Pomponius,  the  civilian,  "with  whom 
we  have  neither  friendship,  nor  hospitality,  nor  alliance,  are 
not,  therefore,  our  enemies;  yet,  if  any  thing  belonging  to 
us  falls  into  their  hands,  it  becomes  their  property;  our  tree 

J116)  As  to  ulknage  in  general,  lands  in  Great  Britain,  being  allowed 

the  jealous  provisions  in  Eng-  to  retain  the  same,  notwithstanding  a 

land  against  foreigners,  see  1  Chitty's  subsequent  war-^Wm  v.  £tcftoa,  I 

Commercial  Law,  106  to  169.    See  Euss.  &  Myl,  Rep.  663. 

exceptions  m  treaty  with  America,  *  De  Jure  Belli  et  Pacis,  lib.ii. 

and  decisions  thereon  with  respect  cap,vi.  §14. 
to  Americans  who  were  seised  of 
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citizens  become  slaves  to  them;  and  they  are  on  the  same 
terms  with  respect  to  us."*  We  cannot  suppose  that  so 
wise  a  people  retained  such  inhuman  laws  with  any  other 
view  than  that  of  a  necessary  retaliation,  as  they  could  not 
otherwise  obtain  satisfaction  from  barbarous  nations,  with 
whom  they  had  no  connection  or  treaties  existing.  Bodi- 
nus  shews f,  that  eschealage  is  derived  from  these  worthy 
sources!  It  has  been  successively  mitigated,  or  even  abo- 
lished, in  most  civilized  states.  The  emperor  Frederic  II. 
first  abolished  it  by  an  edict,  which  permitted  all  foreigners 
dying  within  the  limits  of  the  empire  to  dispose  of  their  sub- 
stance  by  will,  or,  if  they  died  intestate,  to  have^  their  near- 
est  relations  for  heiis%.  But  Bodinus  complains  that  this 

[  177  ]  edict  is  but  ill  executed.  Why  does  there  still  remain  any 
vestige  of  so  barbarous  a  law  in  Europe,  which  is  now  so 
enlightened  and  so  full  of  humanity?  The  law  of  nature 
cannot  suffer  it  to  be  put  in  practice,  except  by  way  of  re- 
taliation. This  is  the  use  made  of  it  by  the  king  of  Poland 
in  his  hereditary  states.  Escheatage  is  established  in  Sax- 
ony; but  the  sovereign  is  so  just  and  equitable,  that  he  en- 
forces it  only  against  those  nations  which  subject  the  Sax- 
ons to  a  similar  law. 

§  113.  The  The  right  of  traite  foraine  (called  in  Lathyo*  detractus) 
's  moie  conforn?abte  J°  justfce  and  the  mutual  obligation  of 
nations.  We  give  this  name  to  the  right  by  virtue  of  which 
the  sovereign  retains  a  moderate  portion  of  the  property 
either  of  citizens  or  aliens  which  is  sent  out  of  his  territories 
to  pass  into  the  hands  of  foreigners.  As  the  exportation  of 
that  property  is  a  loss  to  the  state,  she  may  fairly  receive  an 
equitable  compensation  for  it. 

§  114.  im-  Every  state  has  the  liberty  of  granting  or  refusing  to  fo- 
re*gns*s  the  power  of  possessing  lands  or  other  immovable 
property  within  her  territory  (117),  If  she  grants  them 

by  an  alien.     ,  ,  ._.. 

*  Digest,  lib.  *lix.  tit.  xv.  De  Cap-  and  strengthened  by  statute ;  as  under 
tivis,  et  Postlimin.  the  treaty  of  1794,  between  Great 
f  His  Republic,  Book  I.  Chap.  vi.  Britain  and  America,  and  the  act  37 
t  Ibid.  Geo.  III.  c.  97,  under  which  Ameri- 
( 11 7 ;  By  the  rnunicipallaw  of  Great  can  citizens  who  held  lands  in  Great 
Britain,  no  alien  can  inherit  or  hold  Britain,  on  28  Oct.  1795,  and  their 
real  property.  Thus,  Doe  v.  Acktamt  heirs  and  assigns,  are  at  all  times  to 
2  Bar.  &  Cress,  799,  establishes  that  be  considered,  so  far  as  regards  those 
a  person  born  in  the  United  States,  lands,  not  as  aliens,but  as  native,  sub- 
since  1783,  when  the  two  countries  jects  of  Great  Britain,  and  this,  not- 
were  separated,  cannot  inherit  lands  withstanding  a  subsequent  war  and 
in  England ;  and  the  same  point  was  the  adherence  of  the  citizen  to  Ame- 
afterwards  decided  in  Doe  d.  Aitch-  rica  whilst  at  war  with  Great  Britain 
nmty  v.  JiiuAmter,  5  Bar.  &  Cres.  (Button  v.S«tto»,1  Russ  &  M.663), 
771,  To  this  rule  some  exemptions  and  the  consequent  connection  of 
have  been  occasionally  introduced  duties  as  regards  the  American  sub- 
by  express  treaty  intended  to  be  per-  ject  seised  of  such  estate.  But,  as 
manent,  as  regards  such  exception,  alienage  subjects  no  party  to  any  m- 
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.that  privilege,  all  such  property  possessed  by  aliens  remains  BOOK  n, 
subject  to  the  jurisdiction  and  laws  of  the  country,  and  to  CHAPtV"K 
the  same  taxes  as  other  property  of  the  same  kind.  The 
authority  of  the  sovereign  extends  over  the  whole  territory; 
and  it  would  be  absurd  to  except  some  parts  of  it,  on  ac- 
count of  their  being  possessed  by  foreigners.  If  the  sove- 
reign does  not  permit  aliens  to  possess  immovable  property, 
nobody  has  a  right  to  complain  of  such  prohibiton;  for,  he 
may  have  very  good  reasons  for  acting  in  this  manner:  and, 
as  foreigners  cannot  claim  any  right  in  his  territories  (§  79), 
they  ought  not  to  take  it  amiss  that  he  makes  use  of  his 
power  and  of  bis  rights  in  the  manner  which  he  thinks  most 
for  the  advantage  of  the  state*  And,  as  the  sovereign  may 
refuse  to  foreigners  the  privilege  of  possessing  immovable 
property,  he  is  doubtless  at  liberty  to  forbear  granting  it 
except  with  certain  conditions  annexed. 

There  exists  no  natural  impediment  to  prevent  foreigners  §  115.  Mar- 
from  contracting  marriages  in  the  state.    But,  if  these  mar-  Jlagesf0,f18v 
riages  are  found  prejudicial  or  dangerous  to  a  nation,  she    Ienst     '' 
has  a  right,  and  is  even  in  duty  bound  to  prohibit  them,  or 
to  subject  to  certain  conditions  the  permission  to  contract 
them :  and,  as  it  belongs  to  the  nation  or  to  her  sovereign  to 
determine  what  appears  most  conducive  to  the  welfare  of 
the  state,  other  nations  ought  to  acquiesce  in  the  regulations 
which  any  sovereign  state  has  made  on  this  head.    Citizens 
are  almost  every  where  forbid  to  marry  foreign  wives  of  a 
different  religion ;  and  in  many  parts  of  Switzerland  a  citi- 
zen cannot  marry  a  foreign  woman,  unless  he  prove  that  she 
brings  him  in  marriage  a  certain  sum  fixed  by  the  law. 

dictment  or  penalty,  an  alien  must  seller's  shop  in  Paris,  was  properly 

answer  a  bill  of  discovery  filed  to  as-  received  as  evidence  of  the  law  of 

certain  whether  he  has  purchased  France  upon  which  the  court  would 

land.(Dio»fewCT  v.Attorney-General,  act ;  and  Abbot,  C  J.  said ;  The  gene- 

1  Bro.P.  C.  415 ;  2  Ves.  286).  ral  rule  certainly  is,  that  the  written 

(118)  The  validity  of  a  marriage  law  of  a  foreign  country  must  be 

celebrated  in  a  foreign  country  must  proved  by  an  examined  copy  thereof 

be  determined  in  an  English  Court  before  it  can  be  acted  upon  iu  an 

by  the  Us  loci  where  the  marriage  English  Court ;  but,  according  to  my 

was  solemnized;  and,  therefore,  on  a  recollection,  printed  books  upon  the 

plea  of  coverture,  where  the  parties,  subject  of  the  law  of  Spain  were  re- 

wbo  were  British  subjects,  were  mar-  ferred  to  and  acted  upon  in  argu- 

ried  in  France,  it  was  held,  that,  if  ment  in  Sir  Thorns  Jfcto»V  case,  as 

the  -marriage  would  not  be  valid  in  evidence  of  the  law  of  mat  country, 

that  country,  according  to  the  muni-  and,  therefore,  I  shall  act  upon  that 

cipal  law  there,  it  would  not  be  valid  authority,  and  receive  the  printed 

in  this  country.  It  was  even  further  copy  now  produced  as  evidence  of 

held  that   a  printed   copy  of  the  the  law  of  France,   tfom.  T.  fig- 

"«fa$  forffi*"ofFrance,  produced  by  guu,  1  Dowling  &Uyland,  Ni.  Pn. 

the  French  Vice-consul  resident  in  Cases,  38;  3  Stark.  Rep.  176,  S.  C.  ; 

London,  purchased  by  him  at  a  book-  Butler  v.  Itama*  AmU.  303.) 
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CHAP.  IX. 

OF  THE  RIGHTS  RETAINED  BY  ALL  NATIONS  AFTER  THE 
INTRODUCTION  OF  DOMAIN  AND  PROPERTY. 

§116.  What     IF  an  obligation,  as  we  have  before  observed,  gives  a 
are  the       right  to  those  things  without  which  it  cannot  be  fulfilled, 
which  men  evei7  absolute,  necessary,  and  indispensable  obligation  pro- 
cannot  be    duces  in  this  manner  rights  equally  absolute,  necessary,  and 
deprived,     indefeasible.    Nature  imposes  no  obligations  on  men  with* 
out  giving  them  the  means  of  fulfilling  them*    They  have 
an  absolute  right  to  the  necessary  use  of  those  means : 
nothing  can  deprive  them  of  that  right,  as  nothing  can  dis- 
pense with  their  fulfilling  their  natural  obligations. 
§117.  Right     In  the  primitive  state  of  communion,  men  had,  without 
inU?math"  Distinction,  a  right  to  the  use  of  every  thing,  as  far  as  was 
prfmitto  e  necessary  to  the  discharge  of  their  natural  obligations.  And, 
state  of  com-  as  nothing  could  deprive  them  of  this  right,  the  introduction 
munion.      of  domain  and  property  could  not  take  place  without  leav- 
ing to  every  man  the  necessary  use  of  things,-— that  is  to 
say,  the  use  absolutely  required  for  the  fulfilment  of  his 
natural  obligations.  We  cannot,  then,  suppose  the  introduc- 
tion to  have  taken  place  without  this  tacit  restriction,  that 
every  man  should  still  preserve  some  right  to  the  things 
subjected  to  property,  in  those  cases  where,  without  this 
right,  he  would  remain  absolutely  deprived  of  the  necessary 
use  of  things  of  this  nature.  This  right  is  a  necessary  rem- 
nant of  the  primitive  state  of  communion. 

§118.  Right     Notwithstanding  the  domain  of  nations,  therefore,  each 
retained  by  nation  still  retains  some  right  to  what  is  possessed  by  others, 
ov^e°n  in  those  cases  where  she  would  find  herself  deprived  of  the 
property  of  necessary  use  of  certain  things  if  she  were  to  be  absolutely 
others.       debarred  from  using  them  by  the  consideration  of  their  be- 
ing other  people's  property.    We  ought  carefully  to  weigh 
every  circumstance  in  order  to  make  a  just  application  of 
this  principle. 

§119.  Right  I  say  the  same  of  the  right  of  necessity.  We  thus  call 
of  necessity,  fae  fight  wlxuk  necessity  alone  gives  to  the  performance  of 
certain  actions  that  are  otherwise  unlawful,  when,  without 
these  actions,  it  is  impossible  to  fulfil  an  indispensable  obli- 
gation. But  it  is  carefully  to  be  noted,  that,  in  .such  a  case, 
the  obligation  must  really  be  an  indispensable  one,  and  the 
act  in  question  the  only  means  of  fulfilling  that  obligation. 
If  either  of  these  conditions  be  wanting,  the  right  of  neces- 
sity does  not  exist  on  the  occasion.  We  may  see  these  sub- 
jects discussed  in  treatises  on  the  law  of  nature,  and  parti- 
cularly in  that  of  Mr.  Wolf.  I  confine  myself  here  to  a 
brief  summary  of  those  principles  whose  aid  is  necessary  to 
us  in  developing  the  rights  of  nations. 
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The  earth  was  designed  to  feed  its  inhabitants;  and  he  BOORH. 
who  is  in  want  of  every  thing  is  not  obliged  to  starve,  be-  CHAP,  is. 
cause  all  property  is  vested  in  others.    When,  therefore,  a  §  120, 
nation  is  in  absolute  want  of  provisions,  she  may  compel  her  ftl*bt  ?f 
neighbours,  who  have  more  than  they  want  for  themselves,  pUJJJS 
to  supply  her  with  a  share  of  them,  at  a  fair  price ;  she  may  by  force 
even  take  it  by  force,  if  they  will  not  sell  it.    Extreme  ne-  C119)- 
cessity  revives  the  primitive  communion,  the  abolition  of 
which  ought  to  deprive  no  person  of  the  necessaries  of  life 
(§^117).    The  same  right  belongs  to  individuals,  when  a  fo- 
reign nation  refuses  them  a  just  assistance.    Captain  Bon- 
tekoe,  a  Dutchman,  having  lost  his  vessel  at  sea,  escaped  in 
his  boat,  with  a  part  of  his  crew,  and  landed  on  an  Indian 
coast,  where  the  barbarous  inhabitants  refusing  him  provi- 
sions, the  Dutch  obtained  them  sword  in  hand.* 

In  the  same  manner,  if  a  nation  has  a  pressing  want  of  §  121. 
the  ships,  waggons,  horses,  or  even  the  personal  labour  of  Ri»ht  of 
foreigners,  she  may  make  use  of  them,  either  by  free  con*  JJ ^things 
sent  or  by  force,  provided  that  the  proprietors  be  not  under  that  belong 
the  same  necessity.    But,  as  she  has  no  more  right  to  these  J°  °*e« 
things  than  necessity  gives  her,  she  ought  to  pay  for  the (     '' 
use  she  makes  of  them,  if  she  has  the  means  of  paying. 
The  practice  of  Europe  is  conformable  to  this  maxim.    In 
cases  of  necessity,  a  nation  sometimes  presses  foreign  ves- 
sels which  happen  to  be  in  her  ports;  but  she  pays  a  com- 
pensation for  the  services  performed  by  them. 

Let  us  say  a  few  words  on  a  more  singular  case,  since  au-  §  122. 
thors  have  treated  of  it— a  case  in  which,  at  present,  Pe°-h-D°f 
pie  are  never  reduced  to  employ  force.  A  nation  cannot 
preserve  and  perpetuate  itself,  except  by  propagation.  A 
nation  of  men  has,  therefore,  a  right  to  procure  women, 
who  are  absolutely  necessary  to  its  preservation;  and  if  its 
neighbours,  who  have  a  redundancy  of  females,  refuse  to 
give  some  of  them  in  marriage  to  those  men,  the  latter  may 
justly  have  recourse  to  force.  We  have  a  famous  example 
of  this  in  the  rape  of  the  Sabine  women. f  But,  though  a 
nation  is  allowed  to  procure  for  itself,  even  by  force  of  arms, 
the  liberty  of  obtaining  women  in  marriage,  no  woman  in 
particular  can  be  constrained  in  her  choice,  nor  become,  by 
right,  the  wife  of  a  man  who  carries  her  off  by  force— a  cir- 
ctfmstance  which  has  not  been  attended  to  by  those  who 
have  decided,  without  restriction,  that  the  Romans  did  not 
commit  an  act  of  injustice  on  that  occasion.]:  It  is  true 
that  the  Sabine  women  submitted  to  their  fate  with  a  good 

(119)  See  the  doctrine  of  Fre-  ages  of  the  Dutch  to  the  Eastla- 

emption,  1  Chitty's  Cora.  Law,  103,  dies. 

104,105,446,447.  >   f  Hvy,  Booki. 

*  Bontekois's  Voyage,  in  the  Voy-  J  Woffii  Jus  Gent  §  341. 
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grace;  and,  when  their  nation  took  up  arms  to  avenge  them, 
•  it  sufficiently  appeared,  from  the  ardour  with  which  those 
women  rushed  between  the  combatants,  that  they  willingly 
acknowledged  the  Romans  for  their  lawful  husbands. 

We  may  further  add,  that,  if  the  Romans,  as  many  pre- 
tend, were  originally  only  a  band  of  robbers  united  under 
Romulus,  they  did  not  form  a  true  nation,  or  a  legitimate 
[  ISO  ]  state;  the  neighbouring  nations  had  a  just  right  to  refuse 
them  women;  and  the  law  of  nature,  which  approves  no  ci- 
vil society  but  such  as  is  legitimate,  did  not  require  them  to 
furnish  that  society  of  vagabonds  and  robbers  with  the  means 
of  perpetuating  itself;  much  less  did  it  authorise  the  latter 
to  procure  those  means  by  force.  In  the  same  manner,  no 
nation  was  obliged  to  furnish  the  Amazons  with  males. 
That  nation  of  women,  if  it  ever  existed,  put  itself,  by  its 
own  fault,  out  of  a  condition  to  support  itself  without  foreign 
assistance. 

§123.  Right  The  right  of  passage  is  also  a  remnant  of  the  primitive 
(i!o?.8age  state  of  communion,  in  which  the  entire  earth  was  common 
to  all^mankind,  and  the  passage  was  every  where  free  to 
each  individual  according  to  his  necessities.  Nobody  can 
be  entirely  deprived  of  this  right  (§  117);  but  the  exercise 
of  it  is  limited  by  the  introduction  of  domain  and  property: 
since  they  have  been  introduced,  we  cannot  exert  that  right 
without  paying  due  regard  to  the  private  rights  of  others. 
The  effect  of  property  is,  to  give  the  proprietor's  advantage 
a  preference  over  that  of  all  others.  When,  therefore,  the 
owner  of  a  territory  thinks  proper  to  refuse  you  admission 
into  it,  you  must,  in  order  to  enter  it  in  spite  of  him,  have 
some  reason  more  cogent  than  all  his  reasons  to  the  con- 
trary. Such  is  the  right  of  necessity  :  this  authorises  an 
act  on  your  part,  which  on  other  occasions  would  be  unlaw- 
ful, viz.  an  infringement  of  the  right  of  domain.  When  a 
real  necessity  obliges  you  to  enter  into  the  territory  of  others, 
—for  instance,  if  you  cannot  otherwise  escape  from  immi- 
nent danger,  or  if  you  have  no  other  passage  for  procuring 
the  means  of  subsistence,  or  those  of  satisfying  some  other 
indispensable  obligation,—  you  may  force  a  passage  when  it 
is  unjustly  refused.  But,  if  an  equal  necessity  obliges  the 
proprietor  to  refuse  you  entrance,  he  refuses  it  justly  ;  and 
his  right  is  paramount  to  yours.  Thus,  a  vessel  dri\en  by 
stress  of  weather  has  a  right  to  enter,  even  by  force,  into  a 


(120)  See  fully  iChitty's  Com.  L.  law  of  humanity  does  not  seem  to 

84 ;  Grotius,  Book  II.  chap.  ii.  p.153,  oblige  us  to  grant  passage  to  any  other 

states  that  a  nation  is  bound  to  giant  goods  except  such  as  are  absolutely 

free  passage  without  reserve  or  dis-  necessary  for  the  purpose  of  their  life 

cretion.    But  Puffendorff  appears  to  to  whom  they  are  thus  conveyed.— 

agree  with  Vattel,  and  states  that  the  Puff.  Book  III.  chap!  in.  §  6;  p.  29. 
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foreign  port.  But,  if  that  vessel  is  affected  with  the  plague,  »«<>*  "• 
the  owner  of  the  port  may  fire  upon  it  and  beat  it  off,  with-  C:"A1>* tx 
out  any  violation  either  of  justice,  or  even  of  charity,  which, 
in  such  a  case,  ought  doubtless  to  begin  at  home. 

The  right  of  passage  through  a  country  would  in  most  §124.  and 
cases  be  useless,  without  that  of  procuring  necessaries  at  a  procuring 
fair  price ;  and  we  have  already  shewn  (§  180)  that  in  case  of  neccssanc 
necessity  it  is  lawful  to  take  provisions  even  by  force. 

In  speaking  of  exile  and  banishment,  we  have  observed  §125.  Rig 
(Book  I.  §§  229— 231)  that  every  man  has  a  right  to  dwell  of  dweWnj 
some-where  upon  earth.  What  we  have  shewn  with  respect  J"4try!lg 
to  individuals,  may  be  applied  to  whole  nations.  If  a  peo- 
ple are  driven  from  the  place  of  their  abode,  they  have  a 
right  to  seek  a  retreat :  the  nation  to  which  they  make  appli- 
cation ought  then  to  grant  them  a  place  of  habitation,  at 
least  for  a  time,  if  she  has  not  very  important  reasons  for  a 
refusal.  But,  if  the  country  inhabited  by  this  nation  is 
scarcely  sufficient  for  herself,  she  is  under  no  obligation  to 
allow  a  band  of  foreigners  to  settle  in  it  for  ever :  she  may  r  jgj 
even  dismiss  them  at  once,  if  it  be  not  convenient  to  her  to 
grant  them  a  permanent  settlement.  As  they  have  the  re- 
source of  seeking  an  establishment  elsewhere,  they  cannot 
claim  any  authority  from  the  right  of  necessity,  to  stay  in 
spite  of  the  owners  of  the  country.  But  it  is  necessary,  in 
short,  that  these  fugitives  should  find  a  retreat ;  and,  if  every 
body  rejects  them,  they  will  be  justifiable  in  making  a  set- 
tlement in  the  first  country  where  they  find  land  enough  for 
themselves,  without  depriving  the  inhabitants  of  what  is  suf- 
ficient for  them.  But,  even  in  this  case,  their  necessity 
gives  them  only  the  right  of  habitation;  and  they  are  bound 
to  submit  to  all  the  conditions,  not  absolutely  intolerable, 
which  may  be  imposed  on  them  by  the  master  of  the  coun- 
try,— such  as,  paying  him  tribute,  becoming  his  subjects,  or 
at  least  living  under  his  protection,  and,  in  certain  respects, 
depending  on  him.  This  right,  as  well  as  the  two  preced- 
ing, is  a  remnant  of  the  primitive  state  of  communion. 

We  have  been  occasionally  obliged  to  anticipate  the  sub-  §  126. 
ject  of  the  present  chapter,  in  order  to  follow  the  order  of  Things  o 
the  different  subjects  that  presented  themselves.    Thus,  in  jjjffjjjj 
speaking  of  the  open  sea,  we  have  remarked  (Book  I.  §  281)  hawtibie 
that  those  things,  the  use  of  which  is  inexhaustible,  cannot 
fall  under  the  domain  or  property  of  any  one ;  because,  in 
that  free  and  independent  state  in  which  nature  has  pro- 
duced them,  they  may  be  equally  useful  to  all  men.  And,  as 
to  those  things  even  which  in  other  respects  are  subject  to 
domain,  if  their  use  is  inexhaustible,  they  remain  common 
with  respect  to  that  use.  Thus,  a  river  may  be  subject  both 
to  domain  and  empire ;  but,  in  quality  of  running  water,  it 
remains  common, — that  is  to  say,  the  owner  of  the  river 
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BOOK  n.  cannot  hinder  any  one  from  drinking  and  drawing  water  out 
OHAP-  ***  of  it.  Thus,  the  sea,  even  in  those  parts  that  are  held  in 
possession,  being  sufficient  for  the  navigation  of  all  man- 
kind, he  who  has  the  domain  cannot  refuse  a  passage 
through  it  to  any  vessel  from  which  he  has  nothing  to  fear. 
But  it  may  happen,  by  accident,  that  this  inexhaustible  use 
of  the  thing  may  be  justly  refused  by  the  owner,  when 
people  cannot  take  advantage  of  it  without  incommod- 
ing him  or  doing  him  a  prejudice.  For  instance,  if  you  can- 
not come  to  my  river  for  water  without  passing  over  my  land 
and  damaging  the  crop  it  bears,  I  may  for  that  reason  debar 
you  from  the  inexhaustible  use  of  the  running  water:  in 
which  case,  it  is  but  through  accident  you  are  deprived  of 
it.  This  leads  us  to  speak  of  another  right  which  has  a 
great  connection  with  that  just  mentioned,  and  is  even  de- 
rived from  it;  that  is,  the  right  of  innocent  use. 
§127.  Right  We  call  innocent  use9  or  innocent  advantage*  that  which 
ofinnoccnt  ^^y  fce  derived  from  a  thing  without  causing  either  loss  or 
UBe*  inconvenience  to  the  proprietor;  and  the  right  of  innocent 
use  is  the  right  we  have  to  that  advantage  or  use  which  may 
be  made  of  things  belonging  to  another,  without  causing 
him  either  loss  or  inconvenience.  I  have  said  that  this  right 
is  derived  from  the  right  to  things  of  which  the  use  is  inex- 
[  182  ]  haustible.  In  fact,  a  thing  that  may  be  useful  to  any  one 
without  loss  or  inconvenience  to  the  owner,  is,  in  this  respect, 
inexhaustible  in  the  use ;  and  that  is  the  reason  why  the  law 
of  nature  still  allows  all  men  a  right  to  it  notwithstanding 
the  introduction  of  domain  and  property.  Nature,  who 
designs  her  gifts  for  the  common  advantage  of  mankind, 
does  not  allow  us  to  prevent  the  application  of  those  gifts 
to  an  useful  purpose  which  they  may  be  made  to  serve  with- 
out any  prejudice  to  the  proprietor,  and  without  any  dimi- 
nution of  the  utility  and  advantages  he  is  capable  of  deriv- 
ing from  his  rights. 

§  128.  Na-      This  right  of  innocent  use  is  not  a  perfect  right,  like  that 
ture  of  this  of  necessity:  for,  it  belongs  to  the  owner  to  judge  whether 

nfiSa lD8e"  *e  use  we  wisl1  to  ma^e  of  a  tllin.g  *at  belongs  to  him  will 
not  be  attended  with  damage  or  inconvenience.  If  others 
should  presume  to  decide  on  the  occasion,  and,  in  case  of 
refusal,  to  compel  the  proprietor,  he  would  be  no  longer 
master  of  his  own  property.  It  may  frequently  happen  that 
the  person  who  wishes  to  derive  advantage  from  a  thing 
shall  deem  the  use  of  it  perfectly  innocent,  though  it  is  not 
so  in  fact :  and  if,  in  such  case,  he  attempts  to  force  the 
proprietor,  he  exposes  himself  to  the  risk  of  committing  an 
act  of  injustice ;  nay,  he  actually  commits  one,  since  he  in- 
fringes the  owner's  right  to  judge  of  what  is  proper  to  be 
done  on  the  occasion.  In  all  cases,  therefore,  which  admit 
of  any  doubt,  we  have  only  an  imperfect  right  to  the  inno- 
cent use  of  things  that  belong  to  others. 
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But,  when  the  innocence  of  the  use  is  evident,  and  abso-   BOORH. 
lutely  indubitable,  the  refusal  is  an  injury.   For,  in  addition  ??°*p'  "i 
to  a  manifest  violation  of  the  rights  of  the  i>arty  by  whom  ?n  ewes  wt 
that  innocent  use  is  required,  such  refusal  is  moreover  a  doubtful, 
testimony  of  an  injurious  disposition  of  hatred  or  contempt 
for  him.    To  refuse  a  merchant-ship  the  liberty  of  passing 
through  a  strait,  to  fishermen  that  of  drying  their  nets  on 
the  sea-shore,  or  of  watering  at  a  river,  is  an  evident  infringe- 
ment of  the  right  they  have  to  the  innocent  use  off 
those  cases.    But,  in  every  case,  if  we  are  not 
necessity,  we  may  ask  the  owner  his  reasons  for 
and  if  he  gives  none,  we  may  consider  him  as  an  unjust  man; 
or  an  enemy,  with  whom  we  are  to  act  according  to  the 
rules  of  prudence.     In  general,  we  should  regulate  our 
sentiments  and  conduct  towards  him,  according  to  the 
greater  or  lesser  weight  of  the  reasons  on  which  he  acts. 

All  nations  do  therefore  still  retain  a  general  ri^ht  to  the  §  iso.  Ex- 
innocent  use  of  things  that  are  under  the  domain  of  any  JrtJVj *** 
one  individual  nation.    But,  in  the  particular  application  of  t^een  ni. 
this  right,  it  is  the  nation  in  whom  the  property  is  vested  tions. 
that  is  to  determine  whether  the  use  which  others  wish  to 
make  of  what  belongs  to  her  be  really  innocent :  and,  if  she 
gives  them  a  denial,  she  ought  to  allege  her  reasons ;  as  she 
must  not  deprive  others  of  their  right  from  mere  caprice. 
All  this  is  founded  in  justice:  for,  it  must  be  remembered 
that  the  innocent  use  of  tilings  is  not  comprehended  in  the 
domain,  or  the  exclusive  property.    The  domain  rives  only  [    183  ] 
the  right  of  judging,  in  particular  cases,  whether  the  use  be 
really  innocent.  Now,  he  who  judges  ought  to  have  his  rea- 
sons; and  he  should  mention  them,  if  he  would  have  us 
think  that  he  forms  any  judgment,  and  not  that  lie  acts  from 
caprice  or  ill-nature.    All  this,  I  say,  is  founded  in  justice. 
In  the  next  chapter,  we  shall  see  the  line  of  conduct  which 
a  nation  is,  by  her  duty  to  other  nations,  bound  to  observe 
in  the  exercise  of  her  rights. 


CHAP.  X, 

HOW  A  NATION  IS  TO  USE  HER  RIGHT  OF  DOMAIN,  IN  ORDER 
TO  DISCHARGE  HER  DUTIES  TOWARDS  OTHER  NATIONS,  WITH 
RESPECT  TO  THE  INNOCENT  USE  OF  THINGS. 

SINCE  the  law  of  nations  treats  as  well  of  the  duties  of§  m.  Ge- 
states  as  of  their  rights,  it  is  not  sufficient  that  we  have  ex-  J 
plained,  on  the  subjfect  of  innocent  use,  what  a&  nations 
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BOOK  n,  have  a  right  to  require  from  the  proprietor :  we  are  now  to 
CHAT>  *'  consider  what  influence  his  duties  to  others  ought  to  have 
on  the  proprietor's  conduct.  As  it  belongs  to  him  to  judge 
whether  the  use  be  really  innocent,  and  not  productive  of 
any  detriment  or  inconvenience  to  himself,  he  ought  not  to 
give  a  refusal  unless  it  be  grounded  upon  real  and  substan- 
tial reasons:  this  is  a  maxim  of  equity:  he  ought  not  even 
to  stop  at  trifles, — a  slight  loss,  or  any  little  incon- 
venience :  humanity  forbids  this ;  and  the  mutual  love 
which  men  owe  to  each  other,  requires  greater  sacrifices.  It 
would  certainly  be  too  great  a  deviation  from  that  universal 
benevolence  which  ought  to  unite  the  human  race,  to  refuse 
a  considerable  advantage  to  an  individual,  or  to  a  whole  na- 
tion, whenever  the  grant  of  it  might  happen  to  be  produc- 
tive of  the  most  trifling  loss  or  the  slightest  inconvenience 
to  ourselves.  In  this  respect,  therefore,  a  nation  ought  on 
all  occasions  to  regulate  her  conduct  by  reasons  propor- 
tioned to  the  advantages  and  necessities  of  others,  and  to 
reckon  as  nothing  a  small  expense  or  a  supportable  incon- 
venience, when  great  good  will  thence  result  to  another  na- 
tion. But  she  is  under  no  obligation  to  incur  heavy  ex- 
penses or  embarrassments,  for  the  sake  of  furnishing  others 
with  the  use  of  any  thing,  when  such  use  is  neither  neces- 
sary nor  of  any  great  utility  to  them.  The  sacrifice  we  here 
require  is  not  contrary  to  the  interests  of  the  nation :— it  is 
natural  to  think  that  the  others  will  behave  in  the  same  man- 
ner in  return ;  and,  how  great  the  advantages  that  will  result 
to  all  states  from  such  a  Tine  of  conduct ! 

§  132.  in-  The  introduction  of  property  cannot  be  supposed  to  have 
Ta^TaSn"  deprived  nations  of  the  general  right  of  traversing  the  earth 
•  ;*  for  the  purposes  of  mutual  intercourse,  of  carrying  on  com- 
merce with  each  other,  and  for  other  just  reasons.  It  is 
only  on  particular  occasions,  when  the  owner  of  a  country 
thinks  it  would  be  prejudicial  or  dangerous  to  allow  a  pas- 
[  184?  ]  sage^through  it,  that  he  ought  to  refuse  permission  to  pass. 
He  is  therefore  bound  to  grant  a  passage  for  lawful  pur- 
poses, whenever  he  can  do  it  without  inconvenience  to  him- 
self. And  he  cannot  lawfully  annex  burthensome  conditions 
to  a  permission  which  he  is  obliged  to  grant,  and  which  he 
cannot  refuse  if  he  wishes  to  discharge  his  duty,  and  not 
abuse  his  right  of  property.  The  count  of  Lupfen  having 
improperly  stopped  some  merchandise  in  Alsace,  and  com- 
plaints being  made  on  the  subject  to  the  emperor  Sigismund, 
who  was  then  at  the  council  of  Constance,  that  prince  as- 


(121)  See  m  general  1  Chitty  Com?Law,  84,  88. 
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ated  heaven  for  himself  and  his  saints,  and  has  given  the 
earth  to  mankind!  intending  it  for  the  advantage  of  the  poor 
as  well  as  of  the  rich.  The  roads  are  for  their  use,  and  God 
has  not  subjected  them  to  any  taxes."  He  condemned  the 
count  of  Lupfen  to  restore  the  merchandise,  and  to  pay 
costs  and  damages,  because  he  could  not  justify  his  seizure 
by  any  peculiar  right.  The  emperor  approved  this  opinion, 
and  passed  sentence  accordingly.* 

But,  if  any  apprehension  of  danger  arise  from  the  grant  §  133.  .SUIT- 
of  liberty  to  pass  through  a  country,  the  state  has  a  right  to  *ies  ?!:|i  hj 
require  sureties:  the  party  who  wishes  to  pass  cannot  refuse  rcqmrc  ' 
them,  a  passage  being  only  so  far  due  to  him  as  it  is  attended 
with  no  inconvenience. 

In  like  manner,  a  passage  ought  also  to  be  granted  for  §  334.  r,i- 
merchandise:  and,  as  this  is  in  general  productive  of  no  in*  ^^m.."- 
convenience,  to  refuse  it  without  just  reason,  is  injuring  a  [iJJf1*" 
nation,  and  endeavouring  to  deprive  her  of  the  means  of 
carrying  on  a  trade  with  other  states.    If  this  passage  occa- 
sions any  inconvenience,  any  expense  for  the  preservation 
of  canals  and  highways,  we  may  exact  a  compensation  for  it 
by  toll  duties  (Book  I.  §  103). 

In  explaining  the  effects  of  domain  we  have  said  above  §  13^.  Res,i- 
(§§  64  and  100)  that  the  owner  of  the  territory  way  forbid  "tlw 
the  entrance  into  it,  or  permit  it  on  such  conditions  as  he 
thinks  proper.  We  were  then  treating  of  his  external  right, 
— that  right  which  foreigners  are  bound  to  respect.  But 
now  that  we  are  considering  the  matter  in  another  view,  and 
as  it  relates  to  his  duties  and  to  his  internal  right,  we  may 
venture  to  assert  that  he  cannot,  without  particular  and  im- 
portant reasons,  refuse  permission,  either  to  pass  through  or 
reside  in  the  country,  to  foreigners  who  desire  it  for  lawful 
purposes.  For,  their  passage  or  their  residence  being  in 
this  case  an  innocent  advantage,  the  law  of  nature  docs  not 
give  him  a  right  to  refuse  it:  and,  though  other  nations  anil 
other  men  in  general  are  obliged  to  submit  to  his  judgment 
(§§  128  and  130),  he  does  not  the  less  offend  against  his 
duty,  if  he  refuses  without  sufficient  reason:  he  then^acts 
without  any  true  right;  he  only  abuses  his  external  right. 
He  cannot,  therefore,  without  "some  particular  and  cogent 
reason,  refuse  the  liberty  of  residence  to  a  foreigner  who  [  18,5  ] 
comes  into  the  country  with  the  hope  of  recovering  his 
health,  or  for  the  sake  of  acquiring  instruction  in  the  schools 
and  academies.  A  difference  in  religion  is  not  a  sufficient 
reason  to  exclude  him,  provided  he  do  not  engage  in  con- 
troversial disputes  with  a  view  to  disseminate  his  tenets: 

*•  Stettin,  vol.  i.  p.  tU  — Tschudi,  vol.  ii.  pp. 37, 28. 
(122)  Puffen<!orF,  B,  8,  eh.  3,  s.  G,  p.  S!) 

a 
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for,  that  difference  does  not  deprive  him  of  the  rights  of 
humanity. 

§  100.  How     We  have  seen  (§  185)  how  the  right  of  necessity  may  in 
we  are  to     certain  cases  authorise  a  people,  who  are  driven  from  the 
aligners    place  of  their  residence,  to  settle  in  the  territory  of  another 
who  desire  nation.     Every  state  ought,  doubtless,  to  grant  to  so  unfor- 
a  perpetual  tunate  a  people  every  aid  and  assistance  which  she  can 
residence.    ^estow  without  being  wanting  to  herself:  but  to  grant  them 
an  establishment  in  the  territories  of  the  nation,  is  a  very 
delicate  step,  the  consequences  of  which  should  be  maturely 
considered  by  the  conductor  of  the  state.     The  emperors 
Probus  and  Valens  experienced  the  evil  effects  of  their  con- 
duct in  having  admitted  into  the  territories  of  the  empire 
numerous  bands  of  Gepidas,  Vandals,  Goths,  and  other 
barbarians.*    If  the  sovereign  finds  that  such  a  step  would 
be  attended  with  too  great  an  inconvenience  or  danger,  he 
has  a  right  to  refuse  an  establishment  to  those  fugitive  peo- 
ple, or  to  adopt,  on  their  admission,  every  precaution  that 
prudence  can  dictate  to  him.    One  of  the  safest  will  be,  not 
to  permit  those  foreigners  to  reside  together  in  the  same 
part  of  the  country,  there  to  keep  up  the  form  of  a  separate 
nation.    Men  who  have  not  been  able  to  defend  their  own 
country,  cannot  pretend  to  any  right  to  establish  themselves 
in  the  territory  of  another,  in  order  to  maintain  themselves 
there  as  a  nation  in  a  body,  f   The  sovereign  who  harbours 
them  may  therefore  disperse  them,  and  distribute  them  into 
the  towns  and  provinces  that  are  in  want  of  inhabitants.  In 
this  manner  his  charity  will  turn  to  his  own  advantage,  to 
the  increase  of  his  power,  and  to  the  greater  benefit  of  the 
state.    What  a  difference  is  observable  in  Brandenburg 
since  the  settlement  of  the  French  refugees !    The  great 
elector,  Frederic  William,  offered  an  asylum  to  those  unfor- 
tunate people;  he  provided  for  their  expenses  on  the  road, 
and  with  truly  regal  munificence  established  them  in  his 
states;   by  which  conduct  that  beneficent  and  generous 
prince  merited  the  title  of  a  wise  and  able  politician. 
§  137.  Right     When,  by  the  laws  or  the  custom  of  a  state,  certain  actions 
ftomUlnge-   are  generally  permitted  to  foreigners,  as,  for  instance,  tra- 
nerai  per-    ^IMng  freely  through  the  country  without  any  express  per- 
mission,     mission,  marrying  there,  buying  or  selling  merchandise, 
hunting,  fishing,  &c.,  we  cannot  exclude  any  one  nation 


*  Vopiscus,  Prob.  c.  xviii.— Am-  to  invade  the  territories  of  others, 

mian.  Marcell.  lib.   xxxi.— Socrat  since  they  had  not  been  able  to  de- 

Hist.  Ecdes.  lib.  iv.  c.  28.  fend  their  own,— Negue  verum  esse, 

t  C*sar  replied  to  the  Tenchtheri  gui  suosfme$  ttieri  nonpotuerint,  all- 

and  Usipetes,  who  wanted  to  retain  enos  occupare.     De  Bello  Gallico, 

possession  of  the  territories  they  had  lib,  iv.  cap.  vi. 
seized,  that  it  was  not  just  for  them 
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from  the  benefit  of  the  general  permission,  without  doing  *OOK  «• 
her  an  injury,  unless  there  be  some  particular  and  lawful  CHAP'*-  . 
reason  for  refusing  to  that  nation  what  is  granted  imliscri-  [  186  ] 
minately  to  others.  The  question  here,  it  is  to  be  observed, 
only  relates  to  those  actions  which  are  productive  of  inno- 
cent advantage :  and,  as  the  nation  allows  them  to  foreigners 
without  distinction,  she,  by  the  very  nature  of  that  general 
permission,  affords  a  sufficient  proof  that  she  deems  them 
innocent  with  respect  to  herself;  which  amounts  to  a  decla- 
ration that  foreigners  have  a  right  to  them  (§  127):  the 
innocence  of  such  acts  is  manifested  by  the  confession  of  the 
state ;  and  the  refusal  of  an  advantage  that  is  manifestly  in- 
nocent, is  an  injury  (§  129).  Besides,  to  attempt  without 
any  reason  to  lay  one  nation  under  a  prohibition  where  an 
indiscriminate  permission  is  enjoyed  by  all  others,  is  an  in- 
jurious distinction,  since  it  can  only  proceed  from  hatred  or 
contempt.  If  there  be  any  particular  and  well-founded 
reason  for  the  exception,  the  advantage  resulting  from  the 
act  in  question  can  no  longer  be  deemed  an  innocent  one 
with  respect  to  the  excepted  nation;  consequently  no  injury 
is  done  to  them.  The  state  may  also,  by  way  of  punish- 
ment, except  from  the  general  permission  a  people  who  have 
given  her  just  cause  of  complaint. 

As  to  rights  of  this  nature  granted  to  one  or  more  nations  §  138.  A 
for  particular  reasons,  they  are  conferred  on  them  as  fa-  I*ht  &*ntim 
vours,  either  by  treaty,  or  through  gratitude  for  some  par-  yOU"  a  a" 
ticular  service:  those  to  whom  the  same  rights  are  refused 
cannot  consider  themselves  as  offended.    The  nation  does 
not  esteem  the  advantage  accruing  from  those  acts  to  be  an 
innocent  one,  since  she  does  not  indiscriminately  allow  them 
to  all  nations:  and  she  may  confer  on  whom  she  pleases  any 
rights  over  her  own  property,  without  affording  just  grounds 
to  any  body  else,  either  for  uttering  a  complaint,  or  forming 
pretensions  to  the  same  favour. 

Humanity  is  not  confined  to  the  bare  grant  of  a  permission  §  130.  The 
to  foreign  nations  to  make  an  innocent  use  of  vhat  belongs  nation  ought 
to  us:  it  moreover  requires  that  we  should  even  facilitate  to tobe  C01ir" 
them  the  means  of  deriving  advantage  from  it,  so  far  as  we 
can  do  this  without  injury  to  ourselves.  Thus,  it  becomes  a 
well-regulated  state  to  promote  the  general  establishment  of 
inns  where  travellers  may  procure  lodging  and  food  at  a  fair 
price,— to  watch  over  their  safety, — and  to  see  that  they  be 
treated  with  equity  and  humanity*    A  polite  nation  should 
give  the  kindest  reception  to  foreigners,  receive  them  with 

Soliteness,  and  on  every  occasion  shew  a  disposition  to  ob- 
ge  them.    By  these  means  every  citizen,  while  he  dis- 
charges his  duty  to  mankind  in  general,  will  at  the  same 
time  render  essential  services  to  his  country.    Glory  is  the 
certain  reward  of  virtue;  and  the  good-will  which  is  gained 


to  be  cour- 
teous. 
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an  arable  character,  is  often  productive  of  consequences 
highly  important  to  the  state.  No  nation  is  entitled  to 
greater  praise  in  this  respect  than  the  French:  foreigners 
no  where  meet  a  reception  more  agreeable,  or  better  calcu- 
lated to  prevent  their  regretting  the  immense  sums  they 
annually  spend  at  Paris. 


£   187  j  CHAP.  XL 

BOOK  II. 
CHAP.  M.      OP  USUCAPTION  AND  PRESCRIPTION  AMONGh  NATIONS  (123). 

LET  us  conclude  what  relates  to  domain  and  property 
with  an  examination  of  a  celebrated  question  on  which  the 
learned  are  much  divided.  It  is  asked  whether  usucaption 
and  prescription  can  take  place  between  independent  nations 
and  states. 

§  no.  De-  Usucaption  is  the  acquisition  of  domain  founded  on  a  long 
usi^tion  Possess*on»  uninterrupted  and  undisputed— that  is  to  say, 
and  pre-°  an  acquisition  solely  proved  by  this  possession.  Wplf  de- 
scription, fines  it,  an  acquisition  of  domain  founded  on  a  presumed 
desertion.  His  definition  explains  the  manner  in  which  a 
long  and  peaceable  possession  may  serve  to  establish  the 
acquisition  of  domain.  Modestinus,  Digest,  lib.  3,  de 
Usurp*  et  Usitcap.,  says,  in  conformity  to  the  principles  of 
the  Roman  law,  that  usucaption  is  the  acquisition  of  domain 
by  possession  continued  during  a  certain  period  prescribed 
by  law*  These  three  definitions  are  by  no  means  incom- 
patible with  each  other;  and  it  is  easy  to  reconcile  them 
by  setting  aside  what  relates  to  the  civil  law  in  the  last 
of  the  three.  In  the  first  of  them,  we  have  endeavoured 
clearly  to  express  the  idea  commonly  affixed  to  the  term 
usucaption. 

Prescription  is  the  exclusion  of  all  pretensions  to  a  right 
"—an  exclusion  founded  on  the  length  of  time  during  which 
that  right  has  been  neglected;  or,  according  to  Wolfs 
definition,  it  is  the  loss  of  an  inherent  right  by  virtue  of  a 
presumed  consent.  This  definition,  too,  is  just;  that  is,  it 
explains  how  a  right  may  be  forfeited  by  long  neglect;  and 

(123)  We  have  seen  that  twenty  See  ante ;  and    see  Benest  v. 

years  undisturbed  possession  or  en-  Pipon,  Knapp's  Rep.  60  to  73; 

joyment  of  an  easement  or  profit  where  see  the  law  of  nations  fully 

amongst  nations,  as  well  as  amongst  examined*— C. 
private  individuals,  creates  a  right. 
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it  agrees  with  the  nominal  definition  we  give  of  the  term,    BOOKIL 
prescription)  in  which  we  confine  ourselves  to  the  meaning  CHA*'  XI« 
usually  annexed  to  the  word.    As  to  the  rest,  the  term  usu~ 
caption  is  but  little  used  in  French;  and  the  word  prescrip- 
tion implies,  in  that  language,  every  tking  expressed  by  the 
Latin  terms  usucapio  and  prcescriptio :  wherefore  we  shall 
make  use  of  the  word  prescription  wherever  we  have  not 
particular  reasons  for  employing  the  other. 

Now,  to  decide  the  question  we  have  proposed,  we  must  §  1*i-  Usu- 
first  see  whether  usucaption  and  prescription  are  derived  prescription 
from  the  law  of  nature.     Many  illustrious  authors  have  as-  derived  from 
serted  and  proved  them  to  be  so.*    Though  in  this  treatise  the  law  of 
we  frequently  suppose  the  reader  acquainted  with  the  law  nature- 
of  nature,  it  is  proper  in  this  place  to  establish  the  decision, 
since  the  afikir  is  disputed. 

Nature  has  not  herself  established  a  private  property  over 
any  of  her  gifts,  and  particularly  over  land:  she  only  ap- 
proves its  establishment,  for  the  advantage  of  the  human 
race.  On  this  ground,  then,  it  would  be  absurd  to  suppose,  [  188  ] 
that,  after  the  introduction  of  domain  and  property,  the  law 
of  nature  can  secure  to  a  proprietor  any  right  capable  of  in- 
troducing disorder  into  human  society.  Such  would  be  the 
right  of  entirely  neglecting  a  thing  that  belongs  to  him, — 
of  leaving  it  during  a  long  space  of  time  under  all  the  ap- 
pearances of  a  thing  utterly  abandoned  or  not  belonging  to 
him, — and  of  coming  at  length  to  wrest  it  from  a  bonafide 
possessor,  who  has  perhaps  dearly  purchased  his  title  to  it, 
— who  has  received  it  as  an  inheritance  from  his  progenitors, 
or  as  a  portion  with  his  wife,— and  who  might  have  made 
other  acquisitions,  had  he  been  able  to  discover  that  the 
one  in  question  was  neither  solid  nor  lawful.  Far  from  giv- 
ing such  a  right,  the  law  of  nature  lays  an  injunction  on  the 
proprietor  to  take  care  of  his  property,  and  imposes  on  him 
an  obligation  to  make  known  his  rights,  that  others  may  not 
be  led  into  error :  it  is  on  these  conditions  alone  that  she  ap- 
proves of  the  property  vested  in  him,  and  secures  him  in  the 
possession.  If  he  has  neglected  it  for  such  a  length  of  time 
that  he  cannot  now  be  admitted  to  reclaim  it  without  endan- 
gering the  rights  of  others,  the  law  of  nature  will  no  longer 
allow  him  to  revive  and  assert  his  claims.  We  must  not 
therefore  conceive  the  right  of  private  property  to  be  a  right 
of  so  extensive  and  imprescriptible  a  nature,  that  the  pro- 
prietor may,  at  the  risk  of  every  inconvenience  thence  re- 
sulting to  human  society,  absolutely  neglect  it  for  a  length 
of  time,  and  afterwards  reclaim  it,  according  to  his  caprice. 
With  what  other  view  than  that  of  the  peace,  the  safety, 

*  See  Grotius  de  Jure  Belli  et    and  especially  Wolfius,   Jus  Nat. 
Pacts,  lib.  ii.  cap.  iv. — Puffendorf,    part  Hi*  cap.  vii* 
Jus  Nat.  et  Gent.  lib.  iv.  cap.  xii. — 
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HOOK  ii.  and  the  advantage  of  human  society,  does  the  law  of  nature 
ctlA1>* xl-  ordain  that  all  men  should  respect  the  right  of  private  pro- 
perty in  him  who  makes  use  of  it?  For  the  same  reason, 
therefore,  the  same  law  requires  that  every  proprietor  who 
for  a  long  time  and  -without  any  just  reason  neglects  his 
right,  should  be  presumed  to  have  entirely  renounced  and 
abandoned  it.  This  is  what  forms  the  absolute  presump- 
tion (juris  et  de  jure)  of  its  abandonment, — a  presumption, 
upon  which  another  person  is  legally  entitled  to  appropriate 
to  himself  the  thing  so  abandoned.  The  absolute  presump- 
tion does  not  here  signify  a  conjecture  of  the  secret  inten- 
tions of  the  proprietor,  but  a  maxim  which  the  law  of  nature 
ordains  should  be  considered  as  true  and  invariable, — and 
this  with  a  view  of  maintaining  peace  and  order  among  men. 
Such  presumption  therefore  confers  a  title  as  firm  and  just 
as  that  of  property  itself,  and  established  and  supported  by 
the  same  reasons.  The  bonafide  possessor,  resting  his  ti- 
tle on  a  presumption  of  this  kind,  has,  then,  a  right  which  is 
approved  by  the  law  of  nature ;  and  that  law,  which  requires 
that  the  rights  of  each  individual  should  be  stable  and  cer- 
tain, does  not  allow  any  man  to  disturb  him  in  his  possession. 
The  right  of  usmaption  properly  signifies  that  the  bona 
jide  possessor  is  not  obliged  to  suffer  his  right  of  property 
to  be  disputed  after  a  long-continued  and  peaceable  posses- 
sion on  his  part:  he  proves  that  right  by  the  very  circum- 
stance of  possession,  and  sets  up  the  plea  of  prescription  in 
[  1S9  ]  bar  to  the  claims  of  the  pretended  proprietor.  Nothing  can 
be  more  equitable  than  this  rule.  If  the  claimant  were  per- 
mitted to  prove  his  property,  he  might  happen  to  bring 
proofs  very  convincing  indeed  in  appearance,  but,  in  fact, 
deriving  all  their  force  only  from  the  loss  or  destruction  of 
some  document  or  deed  which  would  have  proved  how  he 
had  either  lost  or  transferred  his  right.  Would  it  be  rea- 
sonable that  he  should  be  allowed  to  call  in  question  the 
rights  of  the  possessor,  when  by  his  own  fault  he  has  suffer- 
ed matters  to  proceed  to  such  a  state  that  there  would  be 
danger  of  mistaking  the  truth?  If  it  be  necessary  that  one 
of  the  two  should  be  exposed  to  lose  his  property,  it  is  just 
it  should  be  the  party  who  is  in  fault. 

It  is  true,  that,  if  the  bonafide  possessor  should  discover 
with  perfect  certainty,  that  the  claimant  is  the  real  proprie- 
tor, and  has  never  abandoned  his  right,  he  is  bound  in  con- 
science, and  by  the  internal  principles  of  justice,  to  make 
restitution  of  whatever  accession  of  wealth  he  has  derived 
from  the  property  of  the  claimant.    But  this  estimation  is 
not  easily  made;  and  it  depends  on  circumstances. 
§  142,  What     As  prescription  cannot  be  grounded  on  any  but  an  abso- 
foundation  lute  or  lawful  presumption,  it  has  no  foundation,  if  the  pro- 
fwSdlnary  P™tor  has  not  really  neglected  his  right.     This  condition 

nre&crifition. 
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implies  three  particulars:  1,  that  the  proprietor  cannot  BOOK" 
allege  an  invincible  ignorance,  either  on  his  own  part,  or  on  ?"^p  XI 
that  of  the  persons  from  whom  he  derives  his  right;—  8, 
that  he  cannot  justify  his  silence  by  lawful  and  substantial 
reasons; — 3,  that  he  has  neglected  his  right, or  kept  silence 
during  a  considerable  number  of  years:  for,  the  negligence 
of  a  few  years,  being  incapable  of  producing  confusion  and 
rendering  doubtful  the  respective  rights  of  the  parties*  is 
not  sufficient  to  found  or  authorise  a  presumption  of  relin- 
quishment.  It  is  impossible  to  determine  by  the  law  of  na- 
ture the  number  of  years  required  to  found  a  prescription: 
this  depends  on  the  nature  of  the  property  disputed,  and 
the  circumstances  of  the  case. 

What  we  have  remarked  in  the  preceding  section,  relates  §  H&  r«i 
to  ordinary  prescription.  There  is  another  called  immemo-  memorial 
rial,  because  it  is  founded  on  immemorial  possession,— that  P1**1** 
is,  on  a  possession,  the  origin  of  which  is  unknown,  or  so 
deeply  involved  in  obscurity,  as  to  allow  no  possibility  of 
proving  whether  the  possessor  has  really  derived  his  right 
irom  the  original  proprietor,  or  received  the  possession  from 
another.  This  immemorial  prescription  secures  the  posses- 
sor's right,  beyond  the  power  of  recovery :  for,  it  affords  a 
legal  presumption  that  he  is  the  proprietor,  as  long  as  the 
adverse  party  fails  to  adduce  substantial  reasons  in  support 
of  his  claim:  and,  indeed,  whence  could  these  reasons  be 
derived,  since  the  origin  of  the  possession  is  lost  in  the  ob- 
scurity of  time?  It  ought  even  to  secure  the  possessor 
against  every  pretension  contrary  to  his  right  What  would 
be  the  case  were  it  permitted  to  call  in  question  a  right  ac- 
knowledged time  immemorial,  when  the  means  of  proving  it 
were  destroyed  by  time?  Immemorial  possession,  therefore, 
is  an  irrefragible  title,  and  immemorial  prescription  admits 
of  no  exception:  both  are  founded  on  a  presumption  which  L  190 
the  law  of  nature  directs  us  to  receive  as  an  incontestable 
truth. 

In  cases  of  ordinary  prescription,  the  same  argument  can-  §  144. 
not  be  used  against  a  claimant  who  alleges  just  reasons  for  Claimant 
his  silence,  as,  the  impossibility  of  speaking,  or  a  well-found-  j^fj^ 
ed  fear,  &c.,  because  there  is  then  no  longer  any  room  for  a  silence, 
presumption  that  he  has  abandoned  his  right.    It  is  not  his 
fault  if  people  have  thought  themselves  authorised  to  form 
such  a  presumption;  nor  ought  he  to  suffer  in  consequence: 
he  cannot  therefore  be  debarred  the  liberty  of  clearly  prov- 
ing his  property.    This  method  of  defence  in  bar  of  pre- 
scription has  been  often  employed  against  princes  whose 
formidable  power  had  long  silenced  the  feeble  victims  of 
their  usurpations. 

It  is  aLo  very  evident  that  we  cannot  plead  prescription  §  145.  Pn 

prietor  am 
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BOOK  11.   in  opposition  to  a  proprietor  who,  being  for  the  present  un- 

^HAr**T'  able  to  prosecute  his  right,  confines  himself  to  a  notification, 

8hewtoy      kj'  any  to^en  whatever,  sufficient  to  shew  that  it  is  not  his 

that  haloes  intention  to  abandon  it.    Protests  answer  this  purpose. 

not  mean  to  With  sovereigns  it  is  usual  to  retain  the  title  and  arms  of  a 

ri«h".djn  hw  sovereignty  or  a  prounce,  as  an  evidence  that  they  do  not 

*  '         relinquish  their  claims  to  it. 

§  146.  pre-      E\ery  proprietor  who  expressly  commits  or  omits  certain 
£r'PdNi      a.°*s  ^"ck  1ie  cannot  commit  or  omit  without  renouncing  his 
iiic^cuon"  "ent;  sufficiently  ^indicates  by  such  commission  or  omission 
of  the  pro-  that  it  is  not  his  intention  to  preserve  it,  unless,  by  an  ex- 
prictor.       press  reservation,  he  declare  the  contrary.    We  are  un- 
doubtedly authorised  to  consider  as  true  what  he  sufficiently 
manifests  on  occasions  where  he  ought  to  declare  the  truth : 
consequently,  we  may  lawfully  presume  that  he  abandons 
his  right;  and,  if  he  would  afterwards  resume  it,  we  can 
plead  prescription  in  bar  to  his  claim. 

§  147.  Usu-     After  having  shewn  that  usucaption  and  prescription  are 
Crewii  Son  founiled  m  tlie  law  of  nature,  it  is  easy  to  prove  that  they 
la't^pSce* "  are  c^ally  a  part  of  the  law  of  nations,  and  ought  to  take 
between  na-  place  between  different  states.  For,  the  law  of  nations  is  but 
iwns.         the  law  of  nature  applied  to  nations  in  a  manner  suitable  to 
the  parties  concerned  (Prelim.  §  6).  And  so  far  is  the  nature 
of  the  parties  from  affording  them  an  exemption  in  the  case, 
that  usucaption  and  prescription  are  much  more  necessary 
between  sovereign  states  than  between  individuals.    Their 
quarrels  are  of  much  greater  consequence;  their  disputes 
are  usually  terminated  only  by  bloody  wars;  and  conse- 
quently the  peace  and  happiness  of  mankind  much  more 
powerfully  require  that  possession  on  the  part  of  sovereigns 
should  not  be  easily  disturbed,— and  that,  if  it  has  for  a 
considerable  length  of  time  continued  uncontested,  it  should 
be  deemed  just  and  indisputable.    Were  we  allowed  to  re- 
cur to  antiquity  on  every  occasion,  there  are  few  sovereigns 
who  could  enjoy  their  rights  in  security,  and  there  would  be 
no  peace  to  be  hoped  for  on  earth. 

us.  More     It  must  however  be  confessed,  that,  between  nations,  the 

Ufficuit  be-  rights  of  usucaption  and  prescription  are  often  more  difficult 

ions/ to  "  in  the.ir  application,  so  far  as  they  are  founded  on  a  pre- 

ound  them  sumption  drawn  from  long  silence.  Nobody  is  ignorant  how 

n  a  pre-  dangerous  it  commonly  is  for  a  weak  state  even  to  hint  a 

SoJL    claiin  to  the  Possessions  of  a  powerful  monarch.    In  such  a 

J91   1  case>  therefore,  it  is  not  easy  to  deduce  from  long  silence  a 

J  legal  presumption  of  abandonment    To  this  we  may  add, 

that,  as  the  ruler  of  the  society  has  usually  no  power  to 

alienate  what  belongs  to  the  state,  his  silence,  even  though 

sufficient  to  afford  a  presumption  of  abandonment  on  his 

Own  part,  cannot  impair  the  national  right  or  that  of  his 
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successors.  "  The  question  then  will  be,  whether  the  nation  BOOK  u. 
has  neglected  to  supply  the  omission  caused  by  the  silence  CHA1>*  "• 
of  her  ruler,  or  has  participated  in  it  by  a  tacit  approbation. 

But  there  are  other  principles  that  establish  the  use  and  §140.  Other 
force  of  prescription  between  nations.  The  tranquillity  of  ^"nforcc 
the  people,  the  safety  of  states,  the  happiness  of  the  human  prescription, 
race,  do  not  allow  that  the  possessions,  empire,  and  other 
rights  of  nations  should  remain  uncertain,  subject  to  dispute, 
and  ever  ready  to  occasion  bloody  wars.  Between  nations, 
therefore,  it  becomes  necessary  to  admit  prescription  founded 
on  length  of  time  as  a  valid  and  incontestible  title.  If  any 
nation  has  keep  silence  through  fear,  and  as  it  were  through 
necessity,  the  loss  of  her  right  is  a  misfortune  which  she 
ought  patiently  to  bear,  since  she  could  not  avoid  it  :  and 
why  should  she  not  submit  to  this  as  well  as  to  have  her 
towns  and  provinces  taken  from  her  by  an  unjust  conqueror, 
and  to  be  forced  to  cede  them  to  him  by  treaty  ?  It  is, 
however,  only  in  cases  of  long-continued,  undisputed,  and 
uninterrupted  possession,  that  prescription  is  established  on 
these  grounds,  because  it  is  necessary  that  affairs  should 
some  time  or  other  be  brought  to  a  conclusion,  and  settled  on 
a  firm  and  solid  foundation.  But  the  case  is  different  with 
a  possession  of  only  a  few  years*  continuance,  during  which 
the  party  whose  rights  are  invaded  may  from  prudential 
reasons  find  it  expedient  to  keep  silence,  without  at  the 
same  time  affording  room  to  accuse  him  of  suffering  things 
to  become  uncertain,  and  of  renewing  quarrels  without 
end. 

As  to  immemorial  prescription,  what  we  have  said  re- 
specting it  (§  143)  is  sufficient  to  convince  every  one  that  it 
ought  necessarily  to  take  place  between  nations. 

Usucaption  and  prescription  being  so  necessary  to  the  §  150.  Ef- 
tranquillity  and  happiness  of  human  society,  it  is  justly  pre-  &**  °f  the 
sumed  that  all  nations  have  consented  to  admit  the  lawful  J^Vn* 
and  reasonable  use  of  them,  with  a  view  to  the  general  ad-  tionson  this 
vantage,  and  even  to  the  private  interest  of  each  individual  suitfect. 
nation. 

Prescription  of  many  years'  standing,  as  well  asusucaptipn, 
is,  then,  established  by  the  voluntary  law  of  nations  (Prelim* 


ay,  more,  as  by  virtue  of  that  law  nations  are,  in  all 
doubtful  cases,  supposed  to  stand  on  a  footing  of  equal 
right  in  treating  with  each  other  (ibid.),  prescription,  when 
founded  on  long  undisputed  possession,  ought  to  have  its 
full  effect  between  nations,  without  admitting  any  allegation 
of  the  possession  being  unjust,  unless  the  evidence  to  prove  [  I9g  ] 
it  be  very  dear  and  convincing  indeed.  For,  without  such 
evidence,  every  nation  is  to  be  considered  as  a  bona  fide 
possessor.  Such  is  the  right  that  a  sovereign  state  ought 
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BOOK  n.   to  allow  to  other  states ;  but  to  herself  she  should  only 
CHAP,  xr.  aiiow  the  use  of  the  internal  and  necessary  right  (Prelim. 
§  88).    It  is  the  bona  fide  possessor  alone  whose  prescrip- 
tion will  stand  the  test  of  conscience. 

§  151.  Law  Since  prescription  is  subject  to  so  many  difficulties,  it 
of  treaties  or  Would  be  very  proper  that  adjoining  nations  should  by  treaty 
.  ad°Pt  some  rule  on  this  sul)Ject>  particularly  with  respect  to 
*  the  number  of  years  required  to  found  a  lawful  prescription, 
since  this  latter  point  cannot  in  general  be  determined  by 
the  law  of  nature  alone.  If,  in  default  of  treaties,  custom 
has  determined  anything  in  this  matter,  the  nations  between 
whom  this  custom  is  in  force,  ought  to  conform  to  it  (Prelim. 


CHAP.  XII. 

OP  TREATIES  OF  ALLIANCE,  AND  OTHER  PUBLIC  TREATIES  (134). 

§  152.  Na-     THE  subject  of  treaties  is  undoubtedly  one  of  the  most 

turecitreu- important  that  the  mutual  relations  and  affairs  of  nations 

ties  (124).  can  present  us  with.    Having  but  too  much  reason  to  be 

convinced  of  the  little  dependence  that  is  to  be  placed  on 

the  natural  obligations  of  bodies  politic,  and  on  the  reciprocal 

duties  imposed  upon  them  by  humanity,-— the  most  prudent 

nations  endeavour  to  procure  by  treaties  those  succours  and 

advantages  which  the  law  of  nature  would  insure  to  them, 

if  it  were  not  rendered  ineffectual  by  the  pernicious  counsels 

of  a  false  policy. 

A  treaty,  in  Latin  fcedus,  is  a  compact  made  with  a  view 
to  the  public  welfare  by  the  superior  power,  either  for  per- 
petuity, or  for  a  considerable  time. 

§  153.  Pac-     The  compacts  which  have  temporary  matters  for  their 
tions,  agree-  object  are  called  agreements,  conventions,  and  pactions. 
conventions.  They  are  accomplished  by  one  single  act,  and  not  by  re- 
'  peated  acts*    These  compacts  are  perfected  in  their  execu- 
tion once  for  all:  treaties  receive  a  successive  execution 
whose  duration  equals  that  of  the  treaty. 

§  154.  By     Public  treaties  can  only  be  made  by  the  superior  powers, 

whom  trea-  by  sovereigns,  who  contract  in  the  name  of  the  state.    Thus, 

made*™      conventions  made  between  sovereigns  respecting  their  own 

private  affairs,  and  those  between  a  sovereign  and  aprivate 

person,  are  not  public  treaties. 

The  sovereign  who  possesses  the  full  and  absolute  au- 

(124)  See  in  general,  as  to  the  law  to  47 ;  and,  as  to  commercial  treaties 

of  nations  respecting  treaties,  posf,  in  particular,  53,  and  615  to  630; 

book  IV.  chap.  II.  &c.,  page  432  to  and  see  each  separate  treaty,  2  Chit- 

452, 1  Chitiy's  Commercial  Law,  38  ty's  Com.  Law,  p.  183, 
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thority,  has,  doubtless,  a  right  to  treat  in  the  name  of  the   BOOKH. 
state  he  represents ;  and  his  engagements  are  binding  on  CHAP,  xn. 
the  whole  nation.     But  all  rulers  of  states  have  not  a  power 
to  make  public  treaties  by  their  own  authority  alone :  some 
are  obliged  to  take  the  advice  of  a  senate,  or  of  the  represen- 
tatives of  the  nation.   It  is  from  the  fundamental  laws  of  each  [  193   ] 
state  that  we  must  learn  where  resides  the  authority  that  is 
capable  of  contracting  with  validity  in  the  name  of  the  state. 

Notwithstanding  our  assertion  above,  that  public  treaties 
are  made  only  by  the  superior  powers,  treaties  of  that 
nature  may  nevertheless  be  entered  into  by  princes  or  com- 
munities, who  have  a  right  to  contract  them,  either  by  the 
concession  of  the  sovereign,  or  by  the  fundamental  laws  of 
the  state,  by  particular  reservations,  or  by  custom.  Thus, 
the  princes  and  free  cities  of  Germany,  though  dependent 
on  the  emperor  and  the  empire,  have  the  right  of  forming 
alliances  with  foreign  powers.  The  constitutions  of  the 
empire  give  them,  in  this  as  in  many  other  respects,  the 
rights  of  sovereignty.  Some  cities  of  Switzerland,  though 
subject  to  a  prince,  have  made  alliances  with  the  cantons: 
the  permission  or  toleration  of  the  sovereign  has  given  birth 
to  such  treaties,  and  long  custom  has  established  the  right 
to  contract  them. 

As  a  state  that  has  put  herself  under  the  protection  of§i55.Whe- 
another,  has  not  on  that  account  forfeited  her  character  of thera  8tate 
sovereignty  (Book  I.  §  192),  she  may  make  treaties  and  J^tie0rn  ^ 
contract  alliances,  unless  she  has,  in  the  treaty  of  protection,  make  trea- 
expressly  renounced  that  right.    But  she  continues  for  ever tie8- 
after  bound  by  this  treaty  of  protection,  so  that  she  cannot 
enter  into  any  engagements  contrary  to  it, — that  is  to  say, 
engagements  which  violate  the  express  conditions  of  the 
protection,  or  that  are  in  their  own  nature  repugnant  to 
every  treaty  of  protection.   Thus,  the  protected  state  cannot 
promise  assistance  to  the  enemies  of  her  protector,  nor  grant 
them  a  passage. 

Sovereigns  treat  with  each  other  through  the  medium  of  §i56.Trea- 
agents  or  proxies  who  are  invested  with  sufficient  powers  JJ^Mly 
for  the  purpose,  and  are  commonly  called  plenipotentiaries,  proxies  or 
To  their  office  we  may  apply  all  the  rules  of  natural  law  pienipoten- 
which  respect  things  done  by  commission.    The  rights  of tiaries> 
the  proxy  are  determined  by  the  instructions  that  are  given 
him :  he  must  not  deviate  from  them ;  but  every  promise 
which  he  makes  in  the  terms  of  his  commission,  and  within 
the  extent  of  his  powers,  is  binding  on  his  constituent. 

At  present,  in  order  to  avoid  all  danger  and  difficulty, 
princes  reserve  to  themselves  the  power  of  ratifying  what 
has  been  concluded  upon  in  their  name  by  their  ministers. 
The  plenipotentiary  commission  is  but  a  procuration  cum 
libem.  If  this  commission  were  to  have  its  full  effect,  they 
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BOOK  xr.  could  not  be  too  circumspect  in  giving  it.  But,  as  princes 
cannot  otherwise  than  by  force  of  arras  be  compelled  to 
fulfil  their  engagements,  it  is  customary  to  place  no  depen- 
dence on  their  treaties,  till  they  have  agreed  to  and  ratified 
them.  Thus,  as  every  agreement  made  by  the  minister 
remains  invalid  till  sanctioned  by  the  prince's  ratification, 
there  is  less  danger  in  vesting  him  with  unlimited  powers. 
But,  before  a  prince  can  honourably  refuse  to  ratify  a  com- 
pact made  in  virtue  of  such  plenipotentiary  commission,  he 
]  should  be  able  to  allege  strong  and  substantial  reasons,  and, 
in  particular,  to  prove  that  his  minister  has  deviated  from 
his  instructions. 

§  157.  Va-     A  treaty  is  valid  if  there  be  no  defect  in  the  manner  in 

lidity  of     which  it  has  been  concluded  :  and  for  this  purpose  nothing 

rea  &.      more  can  jje  required  than  a  sufficient   power  in    the 

contracting  parties,  and  their  mutual  consent  sufficiently 

declared. 

1  138.  in-  An  injury  cannot,  then,  render  a  treaty  invalid.  He  who 
ury  does  enters  into  engagements  ought  carefully  to  weigh  every 
before  he  concludes  them  ;  he  may  do  what  he  pleases 

»  •  •  •       •  •  • 


™ 

nna  TOICU       •  1    »  •  .<•  i  •       •  i  .  ••  *  • 

with  his  own  property,  forego  his  rights,  and  renounce  his 
advantages,  as  he  thinks  proper  ;  the  acceptor  is  not  obliged 
to  inquire  into  his  motives,  and  to  estimate  their  due  weight. 
If  we  might  recede  from  a  treaty  because  we  found  ourselves 
injured  by  it,  there  would  be  no  stability  in  the  contracts  of 
nations.  Civil  laws  may  set  bounds  to  injury,  and  determine 
what  degree  of  it  shall  be  capable  of  invalidating  a  contract. 
But  sovereigns  are  subject  to  no  superior  judge.  How  shall 
they  be  able  to  prove  the  injury  to  each  other's  satisfaction  ? 
Who  shall  determine  the  degree  of  it  sufficient  to  invalidate 
a  treaty  ?  The  peace  and  happiness  of  nations  manifestly 
require  that  their  treaties  should  not  depend  on  so  vague 
and  dangerous  a  plea  of  invalidity. 

159.  Duty     A  sovereign  nevertheless  is  in  conscience  bound  to  pay  a 
•nations  in  regard  to  equity,  and  to  observe  it  as  much  as  possible  in 
us  respect.  ajj  kjg  treat;eSB    £n<k  if  it  happens  that  a  treaty  which  he 

has  concluded  with  upright  intentions,  and  without  per* 
ceiving  any  unfairness  in  it,  should  eventually  prove  disad- 
vantageous to  an  ally,  nothing  can  be  more  honourable, 
more  praiseworthy,  more  conformable  to  the  reciprocal 
duties  of  nations,  than  to  relax  the  terms  of  such  treaty  as 
far  as  he  can  do  it  consistently  with  his  duty  to  himself,  and 
without  exposing  himself  to  danger,  or  incurring  a  con- 
siderable loss. 

160.  Nui-     Though  a  simple  injury,  or  some  disadvantage  in  a  treaty, 
y  «f  ««*•  be  not  sufficient  to  invalidate  it,  the  case  is  not  the  same 
e  owS-1  w^k  *k?se  inconveniences  that  would  lead  to  the  ruin  of 
nu  to  the  the  nation.    Since,  in  the  formation  of  every  treaty,  the 
»te*        contracting  parties  must  be  vested  with  sufficient  powers 
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fop  the  purpose,  a  treaty  pernicious  to  the  state  is  null,  and  *<">*  "• 
and  not  at  all  obligatory,  as  no  conductor  of  a  nation  has  CHAP-xlf- 
the  power  to  enter  into  engagements  to  do  such  things  as 
are  capable  of  destroying  the  state,  for  whose  safety  the 
government  is  intrusted  to  him.  The  nation  itself,  being 
necessarily  obliged  to  perform  every  thing  required  for  its 
preservation  and  safety  (Book  I.  §  16,  &c.),  cannot  enter 
into  engagements  contrary  to  its  indispensable  obligations, 
In  the  year  1506,  the  states-general  of  the  kingdom  of 
France,  assembled  at  Tours,  engaged  Louis  XII.  to  break 
the  treaty  he  had  concluded  with  the  Emperor  Maximilian, 
and  the  Archduke,  Philip,  his  son,  because  that  treaty  was 
pernicious  to  the  kingdom.  They  also  decided  that  neither 
the  treaty,  nor  the  path  that  had  accompanied  it,  could 
be  binding  on  the  king,  who  had  no  right  to  alienate  the 
property  of  the  crown.*  We  have  treated  of  this  latter 
source  of  invalidity  in  the  twenty-first  chapter  of  Book  I. 

For  the  same  reason— the  want  of  sufficient  powers— a  §  161.  Nui- 
treaty  concluded  for  an  unjust  or  dishonest  purpose  is  abso-  l\^of  trea" 
lutely  null  and  void,— nobody  having  a  right  to  engage  to  foTa™Snjust 
do  things  contrary  to  the  law  of  nature*    Thus,  an  offen-  or  dishonest 
sive  alliance,  made  for  the  purpose  of  plundering  a  nation  P111*0*6- 
from  whom  no  injury  has  been  received,  may  or  rather  ought 
to  be  broken. 

It  is  asked,  whether  it  be  allowable  to  contract  an  alliance  §  162.  Whe- 
with  a  nation  that  does  not  profess  the  true  religion,  and  *«  an  alli- 
whether  treaties  made  with  the  enemies  of  the  faith  are  SSiSSd 
valid.    Grotius  has  treated  this  subject  at  large :  f  and  the  with  those 
discussion  might  have  been  necessary  at  a  time  when  party-  who  do  not 
rage  still  obscured  those  principles  which  it  had  long  caused  SM* 
to  be  forgotten :  but  we  may  venture  to  believe  that  it  would  gion. 
be  superfluous  in  the  present  age.  The  law  of  nature  alone 
regulates  the  treaties  of  nations :  the  difference  of  religion 
is  a  thing  absolutely  foreign  to  them.  Different  people  treat 
with  each  other  in  quality  of  men,  and  not  under  the  cha- 
racter of  Christians,  or  of  Mahommedans.    Their  common 
safety  requires  that  they  should  be  capable  of  treating  with 
each  other,  and  of  treating  with  security.  Any  religion  that 
should  in  this  case  clash  with  the  law  of  nature,  would,  on 
the  very  face  of  it,  wear  the  stamp  of  reprobation,  and 
could  not  pretend  to  derive  its  origin  from  the  great  author 
of  nature,  who  is  ever  steady,  ever  consistent  with  himself. 
But,  if  the  maxims  of  a  religion  tend  to  establish  it  by  vio- 
lence, and  to  oppress  all  those  who  will  not  embrace  it,  the 
law  of  nature  forbids  us  to  favour  that  religion,  or  to  con-; 
tract  any  unnecessary  alliances  with  its  inhuman  followers 

*  See  the  French  historians. 
f  De  Jure  Belli  et  Pacis,  lib.  ii.  cap.  xv.  §  8.  et  seq. 
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BOOK  XT.   and  the  common  safety  of  mankind  invites  them  rather  to 
CHAP.  xn»  enter  jnto  an  amance  against  such  a  people,— to  repress  such 
outrageous  fanatics,  who  disturb  the  puhlic  repose,  and 
threaten  all  nations. 

§  163.  owl-  It  is  a  settled  point  in  natural  law,  that  he  who  has  made 
gation  of  a  promise  to  any  one,  has  conferred  upon  him  a  real  right 
to  require  the  thing  promised,— and,  consequently,  that  the 
breach  of  a  perfect  promise  is  a  violation  of  another  per- 
son's right,  and  as  evidently  an  act  of  injustice  as  it  would 
be  to  rob  a  man  of  his  property.  The  tranquillity,  the  hap- 
piness, the  security  of  the  human  race,  wholly  depend  on 
justice,— on  the  obligation  of  paying  a  regard  to  the  rights 
of  others.  The  respect  which  others  pay  to  our  rights  of 
domain  and  property  constitutes  the  security  of  our  actual 
possessions;  the  faith  of  promises  is  our  security  for  things 
that  cannot  be  delivered  or  executed  upon  the  spot.  There 
would  no  longer  be  any  security,  no  longer  any  commerce 
between  mankind,  if  they  did  not  think  themselves  obliged 
to  keep  faith  with  each  other,  and  to  perform  their  pro- 
mises. This  obligation  is,  then,  as  necessary  as  it  is  natural 
and  indubitable,  between  nations  that  live  together  in  a  state 
of  nature,  and  acknowledge  no  superior  upon  earth,  to 
maintain  order  and  peace  in  their  society.  Nations,  there- 
fore, and  their  conductors,  ought  inviolably  to  observe  their 
promises  and  their  treaties*  This,  great  truth,  though  too 
often  neglected  in  practice,  is  generally  acknowledged  by  all 
nations :  *  the  reproach  of  perfidy  is  esteemed  by  sovereigns 
a  most  atrocious  affront ;  yet  he  who  does  not  observe  a 
treaty,  is  certainly  perfidious,  since  he  violates  his  faith.  On 
the  contrary,  nothing  adds  so  great  a  glory  to  a  prince,  and 
to  the  nation  he  governs,  as  the  reputation  of  an  inviolable 
fidelity  in  the  performance  of  promises.  By  such  honour- 
able conduct,  as  much  or  even  more  than  by  her  valour,  the 
Swiss  nation  has  rendered  herself  respectable  throughout 
Europe,  and  is  deservedly  courted  by  the  greatest  monarchs 
who  intrust  their  personal  safety  to  a  body-guard  of  her 
citizens.  The  parliament  of  England  has  more  than  once 
thanked  the  king  for  his  fidelity  and  zeal  in  succouring  the 
allies  of  his  crown.  This  national  magnanimity  is  the  source 
of  immortal  glory;  it  presents  a  firm  basis  on  which  nations 
may  build  their  confidence;  and  thus  it  becomes  an  unfail- 
ing source  of  power  and  splendour. 

§  164.  The  As  the  engagements  of  a  treaty  impose  on  the  one  hand  a 
violation  of  perfect  obligation,  they  produce  on  the  other  a  perfect 
an  art'rf fo-  rigbt'  The  breack  of  a  *****?  is  therefore  a  violation  of 
justice.  "  the  perfect  right  of  the  party  with  whom  we  have  contracted ; 
and  this  is  an  act  of  injustice  against  him. 

*  Mabommed  warmly  recommended  to  his  disciples  the  observance  of 
treaties-— Ockley's  History  of  the  Saracens,  vol.  i. 
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A  sovereign  already  bound  by  a  treaty,  cannot  enter  into    BOOK  n. 
others  contrary  to  the  first.    The  things  respecting  which  CHAP- xn 
he  has  entered  into  engagements  are  no  longer  at  his  ^^ 
disposal.    If  it  happens  that  a  posterior  treaty  be  found,  oumot^e 
in  any  particular  point,  to  clash  with  one  of  more  an- made  con- 
tient  date,  the  new  treaty  is  null  and  void  with  respect  to  *""*? to 
that  point,  inasmuch   as   it  tends  to  dispose  of  a  thing  dy°exi8ting 
that  is  no  longer  in  the  power  of  him  who  appears  to  dis- 
pose of  it.     (We  are  here  to  be  understood  as  speaking 
of  treaties  made  with  different  powers).    If  the  prior  treaty 
is  kept  secret,  it  would  be  an  act  of  consummate  perfidy  to 
conclude  a  contrary  one,  which  may  be  rendered  void  when- 
ever occasion  serves.  Nay,  even  to  enter  into  engagements, 
which,  from  the  eventual  turn  of  affairs,  may  chance  at  a 
future  day  to  militate  against  the  secret  treaty,  and  from  that 
very  circumstance  to  prove  ineffectual  and  nugatory,  is  by 
no  means  justifiable,  unless  we  have  the  ability  to  make 
ample  compensation  to  our  new  ally:  otherwise  it  would  be 
practising  a  deception  on  him,  to  promise  him  a  thing  with- 
out informing  him  that  cases  may  possibly  occur  which  will 
not  allow  us  to  substantiate  our  promise.    The  ally  thus 
deceived  is  undoubtedly  at  liberty  to  renounce  the  treaty : 
but,  if  he  chuses  rather  to  adhere  to  it,  it  will  hold  good 
with  respect  to  all  the  articles  that  do  not  clash  with  the  [  197  ] 
prior  treaty. 

There  is  nothing  to  prevent  a  sovereign  from  entering  §J  60.  How 
into  engagements  of  the  same  nature  with  two  or  more  na-  {J^nV0*31 
tions,  if  he  be  able  to  fulfil  those  several  engagements  to  his  eluded  "with 
different  allies  at  the  same  time.  For  instance,  a  commercial  several  na- 
treaty  with  one  nation  does  not  deprive  us  of  the  liberty  |J°na  with 

_*»  _  •          •    »»         *  •  i         i       IDC  same 

of  afterwards  contracting  similar  engagements  with  other  7jew. 
states,  unless  we  have,  m  the  former  treaty,  bound  our- 
selves by  a  promise  not  to  grant  the  same  advantages  to  any 
other  nation.  We  may  in  the  same  manner  promise  to 
assist  two  different  allies  with  troops,  if  we  are  able  to 
furnish  them,  or  if  there  is  no  probability  that  both  will 
have  occasion  for  them  at  the  same  time. 

If  nevertheless  the  contrary  happens,  the  more  antient  §  m.  The 
ally  is  entitled  to  a  preference :  for,  the  engagement  was  «">«  an- 
pure  and  absolute  with  respect  to  him;  whereas  we  could enStiedtoa 
not  contract  with  the  more  recent  ally,  without  a  reservation  preference. 
of  the  rights  of  the  former.    Such  reservation  is  founded 
in  justice,  and  is  tacitly  understood,  even  if  not  expressly 
made. 

The  justice  of  the  cause  is  another  ground  of  preference  §  ics.  We 
between  two  allies.    We  ought  even  to  refuse  assistance  to  °*e  no  •*• 
the  one  whose  cause  is  unjust,  whether  he  be  at  war  with  |_  u 
one  of  our  allies,  or  with  another  state :  to  assist  him  on  war"" 
such  occasion,  would  in  the  event  be  the  same  thing  as  if 
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HOOK  n.    we  had  contracted  an  alliance  for  an  unjust  purpose ;  which 
EHyiiJlL  we  arc  not  allowed  to  do  (§161).    No  one  can  be  validly 

engaged  to  support  injustice. 
§  i<;t).  Gon-     Grotius  divides  treaties  into  two  general  classes, — first, 

a™  of  trn  f*wse  wf'Mft turn  merefy  on  things  to  which  the  parties  were 

swno  ™*-  a[rea(]y  iom(i  ty  ijte  law  of  nature,— secondly,  those  by 

which  they  enter  'into  farther  engagements.*    By  the  former 

I.  Tho.e     we  acquire  a  perfect  right  to  things  to  which  we  before  had 

toAin^S-  on'y  an  imPer&ct  righ**  so  that  we  mav  thenceforward  de- 
rcidy  diie~niand  as  our  due  what  before  we  could  only  request  as  an 
by  the  law  office  of  humanity.  Such  treaties  became  very  necessary 
ut  natme.  between  the  nations  of  antiquity,  who,  as  we  have  already 
observed,  did  not  think  themselves  bound  to  any  duty 
towards  people  who  were  not  in  the  number  of  their  allies. 
They  are  useful  even  between  the  most  polished  nations,  in 
order  the  better  to  secure  the  succours  they  may  expect, — 
to  determine  the  measure  and  degree  of  those  succours, 
and  to  shew  on  what  they  have  to  depend, — to  regulate 
what  cannot  in  general  be  determined  by  the  law  of  nature, 
— and  thus  to  obviate  all  difficulties,  by  providing  against 
the  various  interpretations  of  that  law.  Finally,  as  no 
nation  possesses  inexhaustible  means  of  assistance,  it  is 
prudent  to  secure  to  ourselves  a  peculiar  right  to  that 
assistance  which  cannot  be  granted  to  all  the  world. 

To  this  first  class  belong  all  simple  treaties  of  peace  and 
friendship,  when  the  engagements  which  we  thereby  con- 
[  ISO  ]  tract  make  no  addition  to  those  duties  that  men  owe  to 
each  other  as  brethren  and  as  members  of  the  human 
society:  such  are  those  treaties  that  permit  commerce, 
passage,  &c. 

LiJn'of01^  If  the  assistance  and  offices  &at  are  due  by  virtue  of 
these  trea-  su.c^  a  treaty  should  on  any  occasion  prove  incompatible 
ties  with  the  with  the  duties  a  nation  owes  to  herself,  or  with  what  the 
soverei&n  owes  to  kis  own  nation,  the  case  is  tacitly  and 
necessarily  excepted  in  the  treaty.  For,  neither  the  nation 
nor  the  sovereign  could  enter  into  an  engagement  to  neglect 
the  care  of  their  own  safety,  or  the  safety  of  the  state,  in 
order  to  contribute  to  that  of  their  ally.  If  the  sovereign, 
in  order  to  preserve  his  own  nation,  has  occasion  for  the 
things  he  has  promised  in  the  treaty,— if,  for  instance,  he 
has  engaged  to  furnish  corn,  and  in  a  time  of  dearth  he  has 
scarcely  ^  sufficient  for  the  subsistence  of  his  subjects,  he 
ought  without  hesitation  to  give  a  preference  to  his  own 
nation ;  for,  it  is  only  so  far  as  he  has  it  in  his  power  to  give 
assistance  to  a  foreign  nation,  that  he  naturally  owes  such 
assistance ;  and  it  was  upon  that  footing  alone  that  he  could 
promise  it  in  a  treaty.  Now,  it  is  not  in  his  power  to  deprive 

*  De  Jure  Belli  et  Paois,  lib.  ii.  cap,  KV,  §  5, 
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his  own  nation  of  the  means  of  subsistence  in  order  to  assist    BOOK  ir. 
another  nation  at  their  expense.    Necessity  here  forms  an  CH  *p-*"- 
exception,  and  he  does  not  violate  the  treaty,  because  he 
cannot  fulfil  it. 

The  treaties  by  which  we  simply  agree  not  to  do  any  §i7i.Trea- 
evil  to  an  ally,  to  abstain,  with  respect  to  him,  from  all  Jf £j,Uch 
harm,  offence,  and  injury,  are  not  necessary,  and  produce  ^omise  to 
no  new  right,  since  every  individual  already  possesses  a  do  no  in- 
perfect  natural  right  to  be  exempt  from  harm,  injury,  ancUury- 
real  offence*    Such  treaties,  however,  become  very  useful, 
and  accidentally  necessary,  among  those  barbarous  nations 
who  think  they  have  a  right  to  act  as  they  please  towards 
foreigners.    They  are  not  wholly  useless  with  nations  less 
savage,  who,  without  so  far  divesting  themselves  of  hu- 
manity, entertain  a  much  less  powerful  sense  of  a  natural 
obligation,  than  of  one  which  they  have  themselves  con- 
tracted by  solemn  engagements :  and  would  to  God  that 
this  manner  of  thinking  were  entirely  confined  to  bar- 
barians !  We  see  too  frequent  effects  of  it  among  those  who 
boast  of  a  perfection  much  superior  to  the  law  of  nature. 
But  the  imputation  of  perfidy  is  prejudial  to  the  rulers  of 
nations,  and  thus  becomes  formidable  even  to  those  who 
are  little  solicitous  to  merit  the  appellation  of  virtuous  men, 
and  who  feel  no  scruple  in  silencing  the  reproaches  of 
conscience. 

Treaties  by  which  we  contract  engagements  that  were  §m.Trea- 
not  imposed  on  us  by  the  law  of  nature,  are  either  equal  or  ^V/J011" 

Unequal.  things  that 

Equal  treaties  are  those  in  which  the  contracting  parties  are  notna- 
promise  the  same  things,  or  things  that  are  equivalent,  or,  turaU7  due- 
finally,  things  that  are  equitably  proportioned,  so  that  the  Equal  - 
condition  of  the  parties  is  equal.    Such  is,  for  example,  a  Treaties. 
defensive  alliance,  in  which  the  parties  reciprocally  stipulate 
for  the  same  succours.    Such  is  an  offensive  alliance,  in 
which  it  is  agreed  that  each  of  the  allies  shall  furnish  the  [   199  ] 
same  number  of  vessels,  the  same  number  of  troops,  of 
cavalry  and  infantry,  or  an  equivalent  in  vessels,  in  troops, 
in  artillery,  or  in  money.    Such  is  also  a  league  in  which 
the  quota  of  each  of  the  allies  is  regulated  in  proportion  to 
the  interest  he  takes  or  may  have  in  the  design  of  the 
league.    Thus,  the  emperor  and  the  king  of  England,  in 
order  to  induce  the  states-general  of  the  United  Provinces 
to  accede  to  the  treaty  of  Vienna  of  the  16th  of  March 
1 781,  consented  that  the  republic  should  only  promise  to 
her  allies  the  assistance  of  four  thousand  foot  and  a  thousand 
horse,  though  they  engaged,  in  case  of  an  attack  upon  the 
republic,  to  furnish  her,  each,  with  eight  thousand  foot  and 
four  thousand  horse.    We  are  also  to  place  in  the  class  of 
equal  treaties  those  which  stipulate  that  the  allies  shall  con- 

s 
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sider  themselves  as  embarked  in  a  common  cause,  and  shall 
act  with  all  their  strength.  Notwithstanding  a  real  in- 
equality in  their  strength,  they  are  nevertheless  willing  in 
this  instance  to  consider  it  as  equal. 

Equal  treaties  may  be  subdivided  into  as  many  species  as 
there  are  of  different  transactions  between  sovereigns.  Thus, 
they  treat  of  the  conditions  of  commerce,  of  their  mutual 
defence,  of  associations  in  war,  of  reciprocally  granting  each 
other  a  passage,  or  refusing  it  to  the  enemies  of  their  ally; 
they  engage  not  to  build  fortresses  in  certain  places,  &c. 
But  it  would  be  needless  to  enter  into  these  particulars : 
generals  are  sufficient,  and  are  easily  applied  to  particular 
cases. 

1 173.  Ob-     Nations  being  no  less  obliged  than  individuals  to  pay  a 
Kgationof  regard  to  equity,  they  ought,  as  much  as  possible,  to 
vdb»%  preserve  equality  in  their  treaties.    When,  therefore,  the 
treaties.      parties  are  able  reciprocally  to  afford  each  other  equal  ad- 
vantages, the  law  of  nature  requires  that  their  treaties 
should  be  equal,  unless  there  exist  some  particular  reason 
for  deviating  from  that  equality, — such,  for  instance,  as 
gratitude  for  a  former  benefit,—- the  hope  of  gaining  the 
inviolable  attachment  of  a  nation, — some  private  motive, 
which  renders  one  of  the  contracting  parties  particularly 
anxious  to  have  the  treaty  concluded,  &c.    Nay,  viewing 
the  transaction  in  its  proper  point  of  light,  the  consideration 
of  that  particular  reason  restores  to  the  treaty  that  equality 
which  seems  to  be  destroyed  by  the  difference  of  the  things 
promised. 

I  see  those  pretended  great  politicians  smile,  who  employ 
all  their  subtuty  in  circumventing  those  with  whom  they 
treat,  and  in  so  managing  the  conditions  of  the  treaty,  that 
all  the  advantages  shall  accrue  to  their  masters.  Far  from 
blushing  at  a  conduct  so  contrary  to  equity,  to  rectitude, 
and  natural  honesty,  they  glory  in  it,  and  think  themselves 
entitled  to  the  appellation  of  able  negotiators.  How  long 
shall  we  continue  to  see  men  in  public  characters  take  a 
pride  in  practices  that  would  disgrace  a  private  individual? 
The  private  man,  if  he  is  void  of  conscience,  laughs  also  at 
the  rules  of  morality  and  justice;  but  he  laughs  in  secret: 
it  would  be  dangerous  and  prejudicial  to  him  to  make  a 
[  200  ]  public  mockery  of  them.  Men  in  power  more  openly 
sacrifice  honour  and  honesty  to  present  advantage:  but, 
fortunately  for  mankind,  it  often  happens  that  such  seeming 
advantage  proves  fatal  to  them ;  and,  even  between  sove- 
reigns, candour  and  rectitude  are  found  to  be  the  safest 
policy.  All  the  subtilties,  all  the  tergiversations  of  a  famous 
minister,  on  the  occasion  of  a  treaty  in  which  Spain  was 
deeply  interested,  turned  at  length  to  his  own  confusion, 
and  to  the  detriment  of  his  master;  while  Engknd,  by  her 
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good  faith  and  generosity  to  her  allies,  gained  immense  BO°KH. 
credit,  and  rose  to  the  highest  pitch  of  influence  and  OHAr-*11- 
respectability. 

When  people  speak  of  equal  treaties,  they  have  commonly 
in  their  minds  a  double  idea  of  equality,  viz.  equality  in  the 
engagements,  and  equality  in  the  dignity  of  the  contracting  treaties  ITd 
parties.  It  becomes  therefore  necessary  to  remove  all  am-  equal  am, 
biguity;  and,  for  that  purpose,  we  may  make  a  distinction  ances- 
between  equal  treaties  and  equal  alliances.  Equal  treaties 
are  those  in  which  there  is  an  equality  in  the  promises  made, 
as  we  have  above  explained  (§  172);  and  equal  alliances, 
those  in  which  equal  treats  with  equal,  making  no  difference 
in  the  dignity  of  the  contracting  parties,  or,  at  least,  admit- 
ting no  too  glaring  superiority,  but  merely  a  pre-eminence 
of  honour  and  rank.  Thus  kings  treat  with  the  emperor  on 
a  footing  of  equality,  though  they  do  not  hesitate  to  allow 
him  precedency;  thus  great  republics  treat  with  kings  on 
the  same  footing,  notwithstanding  the  pre-eminence  which 
the  former  now-a-days  yield  to  the  latter.  Thus  all  true 
sovereigns  ought  to  treat  with  the  most  powerful  monarch, 
since  they  are  as  really  sovereigns,  and  as  independent  as 
himself.  (See  §  87  of  this  Book.) 

Unequal  treaties  are  those  in  which  the  allies  do  not  reci-  §  175,  Un- 
procally  promise  to  each  other  the  same  things,  or  things  ??al  *?*" 

•     i \     M          i  ?»•  •  71        *j.        i  !•<*  ties  ana  uu- 

equivalent;  and  an  alliance  is  unequal  when  it  makes  a  dif-  equal  aiu- 
ference  in  the  dignity  of  the  contracting  parties.  It  is  true, 
that  most  commonly  an  unequal  treaty  will  be  at  the  same 
time  an  unequal  alliance;  as  great  potentates  are  seldom  ac- 
customed to  give  or  to  promise  more  than  is  given  or  pro- 
mised to  them,  unless  such  concessions  be  fully  compensated 
in  the  article  of  honour  and  glory;  and,  on  the  other  hand, 
a  weak  state  does  not  submit  to  burthensome  conditions 
without  being  obliged  also  to  acknowledge  the  superiority 
of  her  ally. 

Those  unequal  treaties  that  are  at  the  same  time  unequal 
alliances,  are  divided  into  two  classes, — the  first  consisting  of 
those  where  the  inequality  prevails  on  the  side  of  the  more 
considerable  power,— -the  second  comprehending  treaties 
where  the  inequality  is  on  the  side  of  the  inferior  power. 

Treaties  of  the  former  class,  without  attributing  to  the 
more  powerful  of  the  contracting  parties  any  right  over  the 
weaker,  simply  allow  him  a  superiority  of  honours  and  re- 
spect. We  have  treated  of  this  in  Book  I.  §  5.  Frequently 
a  great  monarch,  wishing  to  engage  a  weaker  state  in  his  in- 
terest, offers  her  advantageous  conditions,— promises  her  [  201  ] 
gratuitous  succours,  or  greater  than  he  stipulates  for  him- 
self: but  at  the  same  time  he  claims  a  superiority  of  dignity, 
and  requires  respect  from  his  ally.  It  is  this  last  particular 
which  renders  the  alliance  unequal:  and  to  this  circum- 
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stance  we  must  attentively  advert;  for,  with  alliances  of  this 
xi  .  nature  we  arfi  not  to  confound  those  in  which  the  parties 


treat  on  a  footing  of  equality,  though  the  more  powerful  of 
the  allies,  for  particular  reasons,  gives  more  than  he  receives, 
promises  his  assistance  gratis,  without  requiring  gratuitous 
assistance  in  his  turn,  or  promises  more  considerable  suc- 
cours, or  even  the  assistance  of  all  his  forces:—  here  the  al- 
liance is  equal,  but  the  treaty  is  unequal,  unless  indeed  we 
may  be  allowed  to  say,  that,  as  the  party  who  makes  the 
greater  concessions  has  a  greater  interest  in  concluding  the 
treaty,  this  consideration  restores  the  equality.    Thus,  at  a 
time  when  France  found  herself  embarrassed  in  a  momen- 
tous war  with  the  house  of  Austria,  and  the  cardinal  de 
Richelieu  wished  to  humble  that  formidable  power,  he,  like 
an  able  minister,  concluded  a  treaty  with  Gustavus  Adol- 
phus»  in  which  all  the  advantage  appeared  to  be  on  the  side 
of  Sweden.    From  a  bare  consideration  of  the  stipulations 
of  that  treaty,  it  would  have  been  pronounced  an  unequal 
one;  but  the  advantages  which  France  derived  from  it,  am- 
ply compensated  for  that  inequality.  The  alliance  of  France 
with  the  Swiss,  if  we  regard  the  stipulations  alone,  is  an  un- 
equal treaty;  but  the  valour  of  the  Swiss  troops  has  long 
since  counterbalanced  that  inequality;  and  the  difference  in 
the  interests  and  wants  of  the  parties  serves  still  further  to 
preserve  the  equilibrium.    France,  often  involved  in  bloody 
wars,  has  received  essential  services  from  the  Swiss  :  the 
Helvetic  body,  void  of  ambition,  and  untainted  with  the  spi- 
rit of  conquest,  may  live  in  peace  with  the  whole  world; 
they  have  nothing  to  fear,  since  they  have  feelingly  con- 
vinced the  ambitious,  that  the  love  of  liberty  gives  the  na- 
tion sufficient  strength  to  defend  her  frontiers.    This  al- 
liance may  at  certain  times  have  appeared  unequal:  —  our 
forefathers*  paid  little  attention  to  ceremony:—  but,  in  re- 
ality, and  especially  since  the  absolute  independence  of  the 
Swiss  is  acknowledged  by  the  empire  itself,  the  alliance  is 
certainly  equal,  although  the  Helvetic  body  do  not  hesitate 
to  yield  to  the  king  of  France  all  that  pre-eminence  which 
the  established  usage  of  modern  Europe  attributes  to  crown- 
ed heads,  and  especially  to  great  monarchs. 

Treaties  in  which  the  inequality  prevails  on  the  side  of 
the  inferior  power—  -that  is  to  say,  those  which  impose  on 
the  weaker  party  more  extensive  obligations  or  greater  bur- 
thens, or  bind  him  down  to  oppressive  and  disagreeable 
conditions,—  these  unequal  treaties,  I  say,  are  always  at  the 
same  time  unequal  alliances;  for,  the  weaker  party  never 
submits  to  burthensome  conditions,  without  being  obliged 
also  to  acknowledge  the  superiority  of  his  ally.  These  con- 


*  The  author  was  a  native  of  Switzerland, 
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ditions  are  commonly  imposed  by  the  conqueror,  or  dictated  B°°K  "• 
by  necessity,  which  obliges  a  weak  state  to  seek  the  protec-  _CHA*' x"; 
tion  or  assistance  of  another  more  powerful;  and  by  this  I  ^2  1 
very  step,  the  weaker  state  acknowledges  her  own  inferiority. 
Besides,  this  forced  inequality  in  a  treaty  of  alliance  is  a 
disparagement  to  her,  and  lowers  her  dignity,  at  the  same 
time  that  it  exalts  that  of  her  more  powerful  ally.  Some- 
times also,  the  weaker  state  not  being  in  a  condition  to  pro- 
mise the  same  succours  as  the  more  powerful  one,  it  becomes 
necessary  that  she  should  compensate  for  her  inability  in 
this  point,  by  engagements  which  degrade  her  below  her 
ally,  and  often  even  subject  her,  in  various  respects,  to  his 
will.  Of  this  kind  are  all  those  treaties  in  which  the  weaker 
party  alone  engages  not  to  make  war  without  the  consent  of 
her  more  powerful  ally,— to  have  the  same  friends  and  the 
same  enemies  with  him,— to  support  and  respect  his  dignity, 
—to  have  no  fortresses  in  certain  places,— not  to  trade  or 
raise  soldiers  in  certain  free  countries, — to  deliver  up  her 
vessels  of  war,  and  not  to  build  others,  as  was  the  case  of 
the  Carthaginians  when  treating  with  their  Roman  conquer- 
ors,— to  keep  up  only  a  certain  number  of  troops,  &c. 
These  unequal  alliances  are  subdivided  into  two  kinds ; 


f  sovereignty,  or  they  do  not.  We  have 
slightly  touched  on  this  in  Book  I.  Ch.  I.  and  XVI. 

The  sovereignty  subsists  entire  and  unimpaired  when  none 
of  its  constituent  rights  are  transferred  to  the  superior  ally, 
or  rendered,  as  to  the  exertion  of  them,  dependent  on  his 
will.  But  the  sovereignty  is  impaired  when  any  of  its  rights 
are  ceded  to  an  ally,  or  even  if  the  use  of  them  be  merely 
rendered  dependent  on  the  will  of  that  ally.  For  example, 
the  treaty  does  not  impair  the  sovereignty,  if  the  weaker 
state  only  promises  not  to  attack  a  certain  nation  without 
the  consent  of  her  ally.  By  such  an  engagement  she  neither 
divests  herself  of  her  right,  nor  subjects  the  exertion  of  it 
to  another's  will ;  she  only  consents  to  a  restriction  in  favour 
of  her  ally:  and  thus  she  incurs  no  greater  diminution  of 
liberty  than  is  incurred  by  promises  of  every  kind.  Such 
reservations  are  every  day  stipulated  in  alliances  that  are 
perfectly  equal.  But,  if  either  of  the  contracting  parties 
engages  not  to  make  war  against  any  one  whatsoever  with- 
out the  consent  or  permission  of  an  ally  who  on  his  side 
does  not  make  the  same  promise,  the  former  contracts  an 
unequal  alliance,  with  diminution  of  sovereignty;  for,  he,  de- 
prives himself  of  one  of  the  most  important  branches  of  the 
sovereign  power,  or  renders  the  exertion  of  it  dependent  on 
another's  will.  The  Carthaginians  having,  in  the  treaty 
that  terminated  the  second  Punic  war,  promised  not  to  make 
war  on  any  state  without  the  consent  of  the  Roman  people, 
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BOOK  it.   WCre  thenceforward,  and  for  that  reason,  considered  as  de- 
SiLfSiL  pendent  on  the  Romans. 

$170  How      When  a  nation  is  forced  to  submit  to  the  will  of  a  supe- 

m  alliance  rior  power,  she  may  lawfully  renounce  her  former  treaties, 

with  dimi-  if  the  papty  witfc  whom  she  is  obliged  to  enter  into  an  alli- 

£5£*  ance  requires  it  of  her.    As  she  then  loses  a  part  of  her 

may  annul  sovereignty,  her  antient  treaties  fall  to  the  ground  together 

preceding    ^jfo  tjje  power  that  had  concluded  them.     This  is  a  neces- 

ra£f£?  i  sity  that  cannot  be  imputed  to  her  as  a  crime:  and  since  she 

I  ~v&  j  woujdhave  a  right  to  place  herself  in  a  state  of  absolute 

subjection,  and  to  renounce  her  own  sovereign,  if  she  found 

such  measures  necessary  for  her  preservation,— by  a  much 

stronger  reason,  she  has  a  right,  under  the  same  necessity, 

to  abandon  her  allies.    But  a  generous  people  will  exhaust 

every  resource  before  they  wul  submit  to  terms  so  severe 

and  so  humiliating. 

$  177.  We       In  general,  as  every  nation  ought  to  be  jealous  ^of  her 
ought  to      glory,  careful  of  maintaining  her  dignity,  and  preserving  her 
nub  H      independence,  nothing  short  of  the  last  extremity,  or  motives 
possible       the  most  weighty  and  substantial,  ought  ever  to  induce  a 
making  un-  people  to  contract  an  unequal  alliance.    This  observation  is 
Sees  *m"    particularly  meant  to  apply  to  treaties  where  the  inequality 
prevails  on  the  side  of  the  weaker  ally,  and  still  more  parti- 
cularly to  those  unequal  alliances  that  degrade  the  sove- 
reignty.   Men  of  courage  and  spirit  will  accept  such  trea- 
ties from  no  other  hands  but  those  of  imperious  necessity. 
§  1 7«.  Mu-      Notwithstanding  every  argument  which  selfish  policy  may 
tual  duties   sttggc&t  to  the  contrary,  we  must  either  pronounce  sovereigns 
^i^nsMct *°  ^e  absolutely  emancipated  from  all  subjection  to  the  law 
to  unequal   of  nature,  or  agree  that  it  is  not  lawful  for  them,  without 
alliances.     just  reasons,  to  compel  weaker  states  to  sacrifice  their  dig- 
nity, much  less  their  liberty,  by  unequal  alliances.    Nations 
owe  to  each  other  the  same  assistance,  the  same  respect,  the 
same  friendship,  as  individuals  living  in  a  state  of  nature. 
Far  from  seeking  to  humble  a  weaker  neighbour,  and  to  de- 
spoil her  of  her  most  valuable  advantages,  they  will  respect 
and  maintain  her  dignity  and  her  liberty,  if  they  are  inspired 
by  virtue  more  than  by  pride— if  they  are  actuated  by 
principles  of  honour  more  than  by  the  meaner  views  of  sor- 
did interest—nay,  if  they  have  but  sufficient  discernment  to 
distinguish  their  real  interests.  Nothing  more  firmly  secures 
the  power  of  a  great  monarch  than  his  attention  and  respect 
to  all  other  sovereigns.    The  more  cautious  he  is  to  avoid 
offending  his  weaker  brethren,  the  greater  esteem  he  testi- 
fies for  them,  the  more  will  they  revere  him  in  turn:  they 
feel  an  affection  for  a  power  whose  superiority  over  them 
is  displayed  only  by  the  conferring  of  favours :  they  cling  to 
such  a  monarch  as  their  prop  and  support;  and  he  becomes 


AND  OTHER  PUBLIC  TREATIES.  203 

the  arbiter  of  nations.  Had  his  demeanour  been  stamped 
with  arrogance,  he  would  have  been  the  object  of  their  jea- 
lousy  and  fear,  and  might  perhaps  have  one  day  sunk  under 
their  united  efforts. 

But,  as  the  weaker  party  ought,  in  his  necessity,  to  accept  §  i?Q.  in 
with  gratitude  the  assistance  of  the  more  powerful,  and  not  jjjjjjj^ 
to  refuse  him  such  honours  and  respect  as  are  flattering  to  "wquaHty 
the  person  who  receives  them,  without  degrading  him  by  i*  on  the 
whom  they  are  rendered ;  so,  on  the  other  hand,  nothing  is sMe  of  *he_ 
more  conformable  to  the  law  of  nature  than  a  generous  Sfufpl^y. 
grant  of  assistance  from  the  more  powerful  state,  unaccom- 
panied by  any  demand  of  a  return,  or,  at  least,  of  an  equi- 
valent.   And  in  this  instance  also,  there  exists  an  insepara- 
ble connection  between  interest  and  duty.    Sound  policy  [  201  ] 
holds  out  a  caution  to  a  powerful  nation  not  to  suffer  the 
lesser  states  in  her  neighbourhood  to  be  oppressed.    If  she 
abandon  them  to  the  ambition  of  a  conqueror,  he  will  soon 
become  formidable  to  herself.    Accordingly,  sovereigns, 
who  are  in  general  sufficiently  attentive  to  their  own  inte- 
rests, seldom  fail  to  reduce  this  maxim  to  practice.    Hence 
those  alliances,  sometimes  against  the  house  of  Austria, 
sometimes  against  its  rival,  according  as  the  power  of  the 
one  or  the  other  preponderates.    Hence  that  balance  of 
power,  the  object  of  perpetual  negotiations  and  wars. 

When  a  weak  and  poor  nation  has  occasion  for  assistance 
of  another  kind— when  she  is  afflicted  by  famine— we  have 
seen  (§  5),  that  those  nations  who  have  provisions  ought  to 
supply  her  at  a  fair  price.  It  were  noble  and  generous  to 
furnish  them  at  an  under  price,  or  to  make  her  a  present  of 
them,  if  she  be  incapable  of  paying  their  value.  To  oblige 
her  to  purchase  them  by  an  unequal  alliance,  and  especially 
at  the  expense  of  her  liberty— to  treat  her  as  Joseph  for- 
merly treated  the  Egyptians— would  be  a  cruelty  almost  as 
dreadful,  as  suffering  her  to  perish  with  famine. 

But  there  are  cases  where  the  inequality  of  treaties  and  §  iso.  How 
alliances,  dictated  by  some  particular  reasons,  is  not  contrary  Jjfgjg 
to  equity,  nor,  consequently,  to  the  law  of  nature.  Such*  in  °nd  ajKan. 
general,  are  all  those  cases  in  which  the  duties  that  a  nation  CM  may  be 
owes  to  herself,  or  those  which  she  owes  to  other  nations,  pre-  J*J^l?able 
scribe  to  her  a  departure  from  the  line  of  equality.    If,  for 
instance,  a  weak  state  attempts,  without  necessity,  to  erect  a 
fortress,  which  she  is  incapable  of  defending,  in  a  place  where 
it  might  become  very  dangerous  to  her  neighbour  if  ever  it 
should  fall  into  the  hands  of  a  powerful  enemy,  that  neighbour 
may  oppose  the  construction  of  the  fortress;  and,  if  he  does 
not  find  it  convenient  to  pay  the  lesser  state  a  compensation 
for  complying  with  his  desire,  he  may  force  her  compliance, 
by  threatening  to  block  up  the  roads  and  avenues  of  commu- 
nication, to  prohibit  all  intercourse  between  the  two  nations, 
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BOOK  ii.  to  build  fortresses,  or  to  keep  an  army  on  the  frontier,  to 
«**«?•.  consider  that  little  state  in  a  suspicious  light,  &c.  He  thus 
indeed  imposes  an  unequal  condition;  but  his  conduct  is 
authorised  by  the  care  of  his  own  safety.  In  the  same  man- 
ner he  may  oppose  the  forming  of  a  highway,  that  would 
open  to  an  enemy  an  entrance  into  his  state.  War  might 
furnish  us  with  a  multitude  of  other  examples.  But  rights 
of  this  nature  are  frequently  abused;  and  it  requires  no  less 
moderation  than  prudence  to  avoid  turning  them  into  op- 
pression. 

Sometimes  those  duties  to  which  other  nations  nave  a 
claim,  recommend  and  authorise  inequality  in  a  contrary 
sense,  without  affording  any  ground  of  imputation  against  a 
sovereign,  of  having  neglected  the  duty  which  he  owes  to 
himself  or  to  his  people.    Thus,  gratitude— the  desire  of 
shewing  his  deep  sense  of  a  favour  received-— may  induce  a 
T  205  1  Senerous  sovereign  to  enter  into  an  alliance  with  joy,  and  to 
*•  J  give  in  the  treaty  more  than  he  receives. 

§  isi.  ine-     It  is  also  consistent  with  justice  to  impose  the  conditions 
quality  im-  of  m  unequal  treaty,  or  even  an  unequal  alliance,  by  way  of 
Swof  pn-  penalty,  in  order  to  punish  an  unjust  aggressor,  and  render 
niahment.    him  incapable  of  easily  injuring  us  for  the  time  to  come. 
Such  was  the  treaty  to  which  the  elder  Scipio  Africanus 
forced  the  Carthaginians  to  submit,  after  he  had  defeated 
Hannibal.    The  conqueror  often  dictates  such  terms:  and 
his  conduct  in  this  instance  is  no  violation  of  the  laws  of 
justice  or  equity,  provided  he  do  not  transgress  the  bounds 
of  moderation,  after  he  has  been  crowned  with  success  in  a 
just  and  necessary  war. 

§  182.  The  different  treaties  of  protection— those  by  which  a 

other  kinds  state  renders  itself  tributary  or  feudatory  to  another— form 
hawmk«  8°  many  Different  kinds  of  unequal  alliances.  But  we  shall 
elsewhere,  not  repeat  here  what  we  hate  said  respecting  them  in  Book 

I.  Chap.  L  and  XVI. 

§  183.  Per-     By  another  general  division  of  treaties  or  alliances,  they 

sonai  and    are  distinguished  into  personal  and  real:  the  former  are 

real  treaties,  facse  that  relate  to  the  persons  of  the  contracting  parties, 

and  are  confined  and  in  a  manner  attached  to  them.    Real 

alliances  relate  only  to  the  matters  in  negotiation  between 

the  contracting  parties,  and  are  wholly  independent  of  their 

persons. 

A  personal  alliance  expires  with  him  who  contracted  it. 
A  real  alliance  attaches  to  the  body  of  the  state,  and 
subsists  as  long  as  the  state,  unless  the  period  of  its  dura- 
tion has  been  limited. 

It  is  of  considerable  importance  not  to  confound  these  two 
sorts  of  alliances.  Accordingly,  sovereigns  are  at  present 
accustomed  to  express  themselves  in  their  treaties  in  such  a 
manner  as  to  leave  no  uncertainty  in  this  respect:  and  this 
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is  doubtless  the  best  and  safest  method.    In  default  of  this 
precaution,  the  very  subject  of  the  treaty,  or  the  expressions  CHAP'*": 
in  which  it  is  couched,  may  furnish  a  clue  to  discover  whe- 
ther it  be  real  or  personal.    On  this  head  we  shall  lay 
down  some  general  rules. 

In  the  first  place,  we  are  not  to  conclude  that  a  treaty  is  §  184. 
a  personal  one  from  the  bare  circumstance  of  its  naming  the 
contracting  sovereigns :  for,  the  name  of  the  reigning  sove- 
reign  is  often  inserted  with  the  sole  view  of  shewing  with  the  treaty 
whom  the  treaty  has  been  concluded,  without  meaning do€!  not 
thereby  to  intimate  that  it  has  been  made  with  himself  per-  peraond. 
sonally.    This  is  an  observation  of  the  civilians  Pedius  and 
Ulpian,*  repeated  by  all  writers  who  have  treated  of  these 
subjects. 

Every  alliance  made  by  a  republic  is  in  its  own  nature  §  IBS.  An 
real,  for  it  relates  only  to  the  body  of  the  state.    When  a  aUi*«? 
free  people,  a  popular  state,  or  an  aristocratical  republic,  ™pubij£ 
concludes  a  treaty,  it  is  the  state  herself  that  contracts ;  and  real. 
her  engagements  do  not  depend  on  the  lives  of  those  who  [  206  ] 
were  only  the  instruments  in  forming  them:  the  members 
of  the  people,  or  of  the  governing  body,  change  and  suc- 
ceed each  other;  but  the  state  still  continues  the  same. 

Since,  therefore,  such  a  treaty  directly  relates  to  the  body 
of  the  state,  it  subsists,  though  the  form  of  the  republic 
should  happen  to  be  changed— even  though  it  should  be 
transformed  into  a  monarchy.  For,  the  state  and  the  nation 
are  still  the  same,  notwithstanding  every  change  that  may 
take  place  in  the  form  of  the  government;  and  the  treaty 
concluded  with  the  nation  remains  in  force  as  long  as  the 
nation  exists.  But  it  is  manifest  that  all  treaties  relating  to 
the  form  of  government  are  exceptions  to  this  rule.  Thus 
two  popular  states,  that  have  treated  expressly,  or  that  evi- 
dently appear  to  have  treated,  with  the  view  of  maintaining 
themselves  in  concert  in  their  state  of  liberty  and  popular 
government,  cease  to  be  allies  from  the  very  moment  that 
one  of  them  has  submitted  to  be  governed  by  a  single 
person. 

Every  public  treaty,  concluded  by  a  king  or  by  any  other  §  186. 
monarch,  is  a  treaty  of  the  state ;  it  is  obligatory  on  the  25Xd 
whole  state,  on  the  entire  nation  which  the  king  represents,  by  kings  or 
and  whose  power  and  rights  he  exercises.    It  seems  then  at  other  mo- 
first  view,  that  every  public  treaty  ought  to  be  presumed  narcha' 
real,  as  concerning  the  state  itself.   There  can  be  no  doubt 
with  respect  to  the  obligation  to  observe  the  treaty:  the 
only  question  that  arises,  is  respecting  its  duration.    Now, 
there  is  often  room  to  doubt  whether  the  contracting  parties 
have  intended  to  extend  their  reciprocal  engagements  be- 

*  Digest,  lib.  ii.  tit,  xiv.  de  Pactis,  leg.  vii.  §  8. 
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BOOK  ii.  yQnd  tne  term  ot  their  own  lives,  and  to  uincl  their  succes— 
r'LiLJHi.  sors.  Conjunctures  change;  a  burthen  that  is  at  present 
light,  may  in  other  circumstances  become  insupportable,  or 
at  least  oppressive :  the  manner  of  thinking  among  sovereigns 
is  no  less  variable ;  and  there  are  certain  things  of  which  it 
is  proper  that  each  prince  should  be  at  liberty  to  dispose 
according  to  his  own  system.  There  are  others  that  are 
freely  granted  to  one  king,  and  would  not  be  allowed  to  his 
successor.  It  therefore  becomes  necessary  to  consider  the 
terms  of  the  treaty,  or  the  matter  which  forms  the  subject 
of  it,  in  order  to  discover  the  intentions  of  the  contracting 
powers. 
i  is 7.  Per-  Perpetual  treaties,  and  those  made  for  a  determbate  pe- 

3wUiS™r  rio(J'  are  real  ones»  sinc?  their  duration  cannot  depend  on 

hose  for  a  the  lives  of  the  contracting  parties, 

Certain  time.     In  the  same  manner,  when  a  king  declares  in  the  treaty 

rreaLs     that  '*  is  mad?  "  for  timself  and  his  successors,"  it  is  mani- 
nade  for     fest  that  this  is  a  real  treaty.    It  attaches  to  the  state,  and 
he  king     is  intended  to  last  as  long  as  the  kingdom  itself. 
™adJSSUC~     Whcn  a  tpeaty  expressly  declares  that  it  is  made  for  the 
j  189.        g°°d  °f  the  kingdom,  it  thus  furnishes  an  evident  proof  that 
rreaties      the  contracting  powers  did  not  mean  that  its  duration  should 
rode  for     depend  on  that  of  their  own  lives,  but  on  that  of  the  king- 
the  Etos-°  dom  itself-    Such  treaty  is  therefore  a  real  one. 
jom.       ^     Independently  even  of  this  express  declaration,  when  a 
B  207   ]  treaty  is  made  for  the  purpose  of  procuring  to  the  state  a 
certain  advantage  which  is  in  its  own  nature  permanent  and 
unfailing,  there  is  no  reason  to  suppose  that  the  prince  by 
whom  the  treaty  has  been  concluded,  intended  to  limit  it  to 
the  duration  of  his  own  life.   Such  a  treaty  ought  therefore 
to  be  considered  as  a  real  one,  unless  there  exist  very  pow- 
erful evidence  to  prove  that  the  party  with  whom  it  was 
made  granted  the  advantage  in  question  only  out  of  regard 
to  the  prince  then  reigning,  and  as  a  personal  favour:  in 
which  case  the  treaty  terminates  with  the  life  of  the  prince, 
as  the  motive  for  the  concession  expires  with  him.    But 
such  a  reservation  is  not  to  be  presumed  on  slight  grounds: 
for,  it  would  seem,  that,  if  the  contracting  parties  had  had 
it  in  contemplation,  they  should  have  expressed  it  in  the 
treaty. 

190.  How     In  case  of  doubt,  where  there  exists  no  circumstance  by 

resmnp-    which  we  can  clearly  prove  either  the  personality  or  the 

>°befoS5nd.  f68!!**,.0*  a  treaty  it  ought  to  be  presumed  a  real  treaty  if 

din  doubt- »*  <*«fly  consists  of  favourable  articles,— if  of  odious  ones, 

u  cast*,     a  personal  treaty.    By  favourable  articles  we  mean  those 

which  tend  to  the  mutual  advantage  of  the  contracting 

powers,  and  which  equally  favour  both  parties;  by  odious 

articles,  we  understand  those  which  onerate  one  of  the 

parties  only,  or  which  impose  a  much  heavier  burthen  upon 
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the  one  than  upon  the  other.  We  shall  treat  this  subject  BOOKH. 
more  at  large  in  the  chapter  on  the  "  Interpretation  of  CHAP' x"' 
Treaties."  Nothing  is  more  conformable  to  reason  and 
equity  than  this  rule.  Whenever  absolute  certainty  is  un- 
attainable in  the  affairs  of  men,  we  must  have  recourse  to 
presumption.  Now,  if  the  contracting  powers  have  not 
explained  themselves,  it  is  natural,  when  the  question  re- 
lates to  things  favourable,  and  equally  advantageous  to  the 
two  allies,  to  presume  that  it  was  their  intention  to  make  a 
real  treaty,  as  being  the  more  advantageous  to  their  respec- 
tive kingdoms:  and  if  we  are  mistaken  in  this  presumption, 
we  do  no  injury  to  either  party.  But,  if  there  be  any  thing 
odious  in  the  engagements, — if  one  of  the  contracting  states 
finds  itself  overburthened  by  them, — how  can  it  be  pre- 
sumed that  the  prince  who  entered  into  such  engagements 
intended  to  lay  that  burthen  upon  his  kingdom  in  perpe- 
tuity ?  Every  sovereign  is  presumed  to  desire  the  safety 
and  advantage  of  the  state  with  which  he  is  intrusted: 
wherefore  it  cannot  be  supposed  that  he  has  consented  to 
load  it  for  ever  with  a  burthensome  obligation.  If  necessity 
rendered  such  a  measure  unavoidable,  it  was  incumbent  on 
bis  ally  to  have  the  matter  explicitly  ascertained  at  the  time; 
and  it  is  probable  that  he  would  not  have  neglected  this 
precaution,  well  knowing  that  mankind  in  general,  and 
sovereigns  in  particular,  seldom  submit  to  heavy  and  disa- 
greeable burthens,  unless  bound  to  do  so  by  formal  obliga- 
tions. If  it  happens  then  that  the  presumption  is  a  mistake, 
and  makes  him  lose  something  of  his  right,  it  is  a  conse- 
quence of  his  own  negligence.  To  this  we  may  add,  that,  if 
either  the  one  or  the  other  must  sacrifice  apart  of  his  right, 
it  will  be  a  less  grievous  violation  of  the  laws  of  equity  that  [  208  ] 
the  latter  should  forego  an  expected  advantage,  than  that 
the  former  should  suffer  a  positive  loss  and  detriment. 
This  is  the  famous  distinction  de  lucro  captando,  and  de 
damno  vitando. 

We  do  not  hesitate  to  include  equal  treaties  of  commerce 
in  the  number  of  those  that  are  favourable,  since  they  are 
in  general  advantageous,  and  perfectly  conformable  to  the 
law  of  nature.  As  to  alliances  made  on  account  of  war, 
Grotius  says  with  reason,  that  "defensive  alliances  are 
more  of  a  favourable  nature,— offensive  alliances  have  some- 
thing in  them  that  approaches  nearer  to  what  is  burthen- 
some  or  odious."* 

We  could  not  dispense  with  the  preceding  brief  summary 
of  those  discussions,  lest  we  should  in  this  part  of  our  trea- 
tise leave  a  disgusting  chasm.  They  are,  however,  but  sel- 
dom resorted  to  in  modern  practice,  as  sovereigns  at  present 

*  De  Jure  Belli  et  Tacis,  lib,  ii.  cap.  xvi.  J  16. 
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BOOK  ii.  generally  take  the  prudent  precaution  of  explicitly  ascer- 

c  " AP>  *"•  taining  the  duration  of  their  treaties.     They  treat  for 

themselves  and  their  successors, — for  themselves  and  their 

kingdoms, — for  perpetuity, — for  a  certain  number  of  years, 

&c.— or  they  treat  only  for  the  time  of  their  own  reign,— 

for  an  affair  peculiar  to  themselves,-— for  their  families,  &c. 

§  191.  The     Since  public  treaties,  even  those  of  a  personal  nature, 

obligations  concluded  by  a  king,  or  by  any  other  sovereign  who  is  in- 

resuitin1"8  vested  with  sufficient  power,  are  treaties  of  state,  and  obli- 

fromareai  gatoryon  thewhole  nation  (§  186),  real  treaties,  which  were 

treat;  pass  intended  to  subsist  independently  of  the  person  who  has 

to a*  sue-  concluded  them,  are  undoubtedly  binding  on  his  successors; 

and  the  obligation  which  such  treaties  impose  on  the  state, 

passes  successively  to  all  her  rulers  as  soon  as  they  assume 

the  public  authority.    The  case  is  the  same  with  respect  to 

the  rights  acquired  by  those  treaties :  they  are  acquired  for 

the  state,  and  successively  pass  to  her  conductors. 

It  is  at  present  a  pretty  general  custom  for  the  successor 
to  confirm  or  renew  even  real  alliances  concluded  by  his 
predecessors :  and  prudence  requires  that  this  precaution 
should  not  be  neglected,  since  men  pay  greater  respect  to 
an  obligation  which  they  have  themselves  contracted,  than 
to  one  which  devolves  on  them  from  another  quarter,  or  to 
which  they  have  only  tacitly  subjected  themselves.    The 
reason  is,  that,  in  the  former  case,  they  consider  their  word 
to  be  engaged,  and,  in  the  latter,  their  conscience  alone. 
§i92.Trea-     The  treaties  that  have  no  relation  to  the  performance  of 
tiSha<d°m"  reiterat?d  acts»  but  merely  relate  to  transient  and  single 
fediuid1  ?cts  w^lc^  are  concluded  at  once,— those  treaties  (unless 
perfected,    indeed  it  be  more  proper  to  call  them  by  another  name*) — 
those  conventions,  those  compacts,  which  are  accomplished 
once  for  all,  and  not  by  successive  acts,— are  no  sooner  exe- 
[  209  ]  cuted  than  they  are  completed  and  perfected.    If  they  are 
valid,  they  have  in  their  own  nature  a  perpetual  and  irrevo- 
cable effect:  nor  have  we  them  in  view  when  we  inquire 
whether  a  treaty  be  real  or  personal.    Puffendorfff  gives 

us  the  following  rules  to  direct  us  in  this  inquiry "  1.  That 

the  successors  are  bound  to  observe  the  treaties  of  peace 
concluded  by  their  predecessors.  3.  That  a  successor  should 
observe  all  the  lawful  conventions  by  which  his  predecessor 
has  transferred  any  right  to  a  third  party."  This  is  evi- 
dently wandering  from  the  point  in  question :  it  is  only  say- 
ing that  what  is  done  \\ith  validity  by  a  prince,  cannot  be 
annulled  by  his  successors.— And  who  doubts  it?  A  treaty 
of  peace  is  in  its  own  nature  made  with  a  view  to  its  perpe- 
tual duration:  and,  as  soon  as  it  is  once  duly  concluded  and 

*  See  chap.  xn.  $  153,  of  this  book, 
t  Law  of  Nature  and  Nations,  Book  8,  c.  9,  §  8. 
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ratified,  the  affair  is  at  an  end ;  the  treaty  must  be  accom-  BOOK  "• 
plished  on  both  sides,  and  observed  according  to  its  tenor.  ?.HAP-  *":. 
If  it  is  executed  upon  the  spot,  there  ends  the  business 
at  once.  But,  if  the  treaty  contains  engagements  for  the 
performance  of  successive  and  reiterated  acts,  it  will  still 
be  necessary  to  examine,  according  to  the  rules  we  have 
laid  down,  whether  it  be  in  this  respect  real  or  personal, — 
whether  the  contracting  parties  intended  to  bind  their  sue* 
cessors  to  the  performance  of  those  acts,  or  only  promised 
them  for  the  time  of  their  own  reign.  In  the  same  manner, 
as  soon  as  a  right  is  transferred  by  a  lawful  convention,  it 
no  longer  belongs  to  the  state  that  has  ceded  it;  the  affair 
is  concluded  and  terminated.  But,  if  the  successor  disco- 
vers any  flaw  in  the  deed  of  transfer,  and  proves  it,  he  is 
not  to  be  accused  of  maintaining  that  the  convention  is  not 
obligatory  on  him,  and  refusing  to  fulfil  it ;— he  only  shows 
that  such  convention  has  not  taken  place :  for,  a  defective 
and  invalid  deed  is  a  nullity,  and  to  be  considered  as  having 
never  existed. 

The  third  rule  given  by  Puffendorf  is  no  less  useless  §i93.Trea- 
with  respect  to  this  question.  It  is,  "that  if,  after  the  other  ties  alr*ady 
ally  has  already  executed  something  to  which  he  was  bound  ed^the  " 
by  virtue  of  the  treaty,  the  king  happens  to  die  before  he  one  part 
has  accomplished  in  his  turn  what  he  had  engaged  to  per* 
form,  his  successor  is  indispensably  obliged  to  perform  it. 
For,  what  the  other  ally  has  executed  under  the  condition 
of  receiving  an  equivalent,  having  turned  to  the  advantage 
of  the  state,  or  at  least  having  been  done  with  that  view,  it 
is  dear,  that,  if  he  does  not  receive  the  return  for  which  he 
had  stipulated,  he  then  acquires  the  same  right  as  a  man 
who  has  paid  what  he  did  not  owe;  and,  therefore,  the  sue* 
cessor  is  obliged  to  allow  him  a  complete  indemnification 
for  what  he  has  done  or  given,  or  to  make  good,  on  his  own 
part,  what  his  predecessor  had  engaged  to  perform.*'    All 
this,  I  say,  is  foreign  to  our  question.     If  the  alliance  is 
real,  it  still  subsists  notwithstanding  the  death  of  one  of  the 
contracting  parties;  if  it  is  personal,  it  expires  with  them, 
or  either  of  them  (§  183).    But,  when  a  personal  alliance 
comes  to  be  dissolved  in  this  manner,  it  is  quite  a  different 
question  to  ascertain  what  one  of  the  allied  states  is  bound  [  210  ] 
to  perform,  in  case  the  other  has  already  executed  some- 
thing in  pursuance  of  the  treaty :  and  this  question  is  to  be 
determined  on  very  different  principles.    It  is  necessary  to 
distinguish  the  nature  of  what  has  been  done  pursuant  to 
the  treaty.    If  it  has  been  any  of  those  determinate  and 
substantial  acts  which  it  is  usual  with  contracting  parties 
mutually  to  promise  to  each  other  in  exchange,  or  by  way 
of  equivalent,  there  can  be  no  doubt  that  he  who  has  re** 
ceived,  ought  to  give  what  he  has  promised  in  return,  if  he 
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BOOK  u.  would  adhere  to  the  agreement,  and  is  obliged  to  adhere  to 
CHAP.  «i,  it :  if  he  is  not  bound,  and  is  unwilling  to  adhere  to  it,  he  ought 
to  restore  what  he  has  received,  to  replace  things  in  their  for- 
mer state,  or  to  indemnify  the  ally  from  whom  he  has  received 
the  advantage  in  question.  To  act  otherwise,  would  be 
keeping  possession  of  another's  property.  In  this  case,  the 
ally  is  in  the  situation,  not  of  a  man  who  has  paid  what  he 
did  not  owe,  but  of  one  who  has  paid  before-hand  for  a 
thing  that  has  not  been  delivered  to  him.  But,  if  the  per- 
sonal treaty  related  to  any  of  those  uncertain  and  contin- 
gent acts  which  are  to  be  performed  as  occasions  offer, — of 
those  promises  which  are  not  obligatory  if  an  opportunity 
of  fulfilling  them  does  not  occur, — it  is  only  on  occasion 
likewise  that  the  performance  of  similar  acts  is  due  in  re- 
turn :  and,  when  the  term  of  the  alliance  is  expired,  neither 
of  the  parties  remains  bound  by  any  obligation.  In  a  de- 
fensive alliance,  for  instance,  two  kings  have  reciprocally 
promised  each  other  a  gratuitous  assistance  during  the  term 
of  their  lives :  one  of  them  is  attacked:  he  is  succoured  by 
his  ally,  and  dies  before  he  has  an  opportunity  to  succour 
him  in  his  turn :  the  alliance  is  at  an  end,  and  no  obligation 
thence  devolves  on  the  successor  of  the  deceased,  except 
indeed  that  he  certainly  owes  a  debt  of  gratitude  to  the 
sovereign  who  has  given  a  salutary  assistance  to  his  state. 
And  we  must  not  pronounce  such  an  alliance  an  injurious 
one  to  the  ally  who  has  given  assistance  without  receiving 
any.  His  treaty  was  one  of  those  speculating  contracts  in 
which  the  advantages  or  disadvantages  wholly  depend  on 
chance :  he  might  have  gained  by  it,  though  it  has  been  his 
fate  to  lose. 

We  might  here  propose  another  question.  The  personal 
alliance  expiring  at  the  death  of  one  of  the  allies,  if  the 
survivor,  under  an  idea  that  it  is  to  subsist  with  the  suc- 
cessor, fulfils  the  treaty  on  his  part  in  favour  of  the  latter, 
defends  his  country,  saves  some  of  his  towns,  or  furnishes 
provisions  for  his  army, — what  ought  the  sovereign  to  do, 
who  is  thus  succoured  ?  He  ought,  doubtless,  either  to  suf- 
fer the  alliance  to  subsist,  as  the  ally  of  his  predecessor  has 
conceived  that  it  was  to  subsist  (and  this  will  be  a  tacit  re- 
newal and  extension  of  the  treaty) — or  to  pay  for  the  real 
service  he  has  received,  according  to  a  just  estimate  of  its 
importance,  if  he  does  not  chuse  to  continue  that  alliance, 
It  would  be  in  such  a  case  as  this  that  we  might  say  with 
Pufiendorf,  that  he  who  has  rendered  such  a  service  has 
[311]  acquired  the  right  of  a  man  who  has  paid  what  he  did  not 

owe. 

§  104.  The     The  duration  of  a  personal  alliance  being  restricted  to 
personal  ai-  &e  persons  of  the  contracting  sovereigns,— if,  from  any 


AND  OTHER  PUBLIC  TREATIES.  211 

cause  whatsoever,  one  of  them  ceases  to  feign,  the  alliance  BOOXIX. 
expires :  for,  they  have  contracted  in  quality  of  sovereigns ;  CHAP.  XH. 
and  he  who  ceases  to  reign,  no  longer  exists  as  a  sovereign.  K?nce  ex- 

.-,         m*        . .11  i*  °  °  °  *  pires  it  one 

though  he  still  lives  as  a  man.  of  the  con- 

Kings  do  not  always  treat  solely  and  directly  for  their  tractmg 
kingdoms ;  sometimes,  by  virtue  of  the  power  they  have  in  JJJJJJ^ 
their  hands,  they  make  treaties  relative  to  their  own  per-  reign. 
sons,  or  their  families ;  and  this  they  may  lawfully  do,  as 
the  welfare  of  the  state  is  interested  in  the  safety  and  §  395.  Trea- 
advantage  of  the  sovereign,  properly  understood.    These  **  in  their 

0  .   .      T%    .  *      *       *   .  -  .  f»  own  nature 


treaties  are  personal  in  their  own  nature,  and  expire,  of  perBOnal. 
course,  on  the  death  of  the  king  or  the  extinction  of  his 
family.    Such  is  an  alliance  made  for  the  defence  of  a  king 
and  his  family. 

It  is  asked,  whether  such  an  affiance  subsists  with  the  §  196.  AUU 
king  and  the  royal  family,  when,  by  some  revolution,  they  al«*  Jj°n- 
are  deprived  of  the  crown.     We  have  remarked  above  Jhe  defence 
(§  194),  that  a  personal  alliance  expires  with  the  reign  of  of  the  king 
him  who  contracted  it:  but  that  is  to  be  understood  of  an  ^^ 
alliance  formed  with  the  state,  and  restricted,  in  its  duration,  [ 
to  the  reign  of  the  contracting  king.    But  the  alliance  of 
which  we  are  now  to  treat,  is  of  another  nature.    Although 
obligatory  on  the  state,  since  she  is  bound  by  all  the  public 
acts  of  her  sovereign,  it  is  made  directly  in  favour  of  the 
king  and  his  family :  it  would,  therefore,  be  absurd  that  it 
should  be  dissolved  at  the  moment  when  they  stand  in 
need  of  it,  and  by  the  very  event  which  it  was  intended  to 
guard  against.    Besides,  the  king  does  not  forfeit  the  cha- 
racter of  royalty  merely  by  the  loss  of  his  kingdom.    If  he 
is  unjustly  despoiled  of  it  by  an  usurper,  or  by  rebels,  he 
still  preserves  his  rights,  among  which  are  to  be  reckoned 
his  alliances. 

But  who  shall  judge  whether  a  king  has  been  dethroned 
lawfully  or  by  violence  ?  An  independent  nation  acknow- 
ledges no  judge.  If  the  body  of  the  nation  declare  that 
the  king  has  forfeited  his  right,  by  the  abuse  he  has  made 
of  it,  and  depose  him,  they  may  justly  do  it  when  their 
grievances  are  well  founded;  and  no  other  power  has  a 
right  to  censure  their  conduct.  The  personal  ally  of  this 
king  ought  not,  therefore,  to  assist  him  against  the  nation 
who  have  made  use  of  their  right  in  deposing  him:  if  he 
attempts  it,  he  injures  that  nation.  England  declared  war 
against  Louis  XIV.,  in  the  year  1688,  for  supporting  the 
interests  of  James  II.,  who  had  been  formally  deposed  by 
the  nation.  The  same  country  declared  war  against  him  a1 
second  time,  at  the  beginning  of  the  present  century,  be- 
cause that  prince  acknowledged  the  son  of  the  deposed 
monarch,  under  the  title  of  James  III.  In  doubtful  cases, 
and  when  the  body  of  the  nation  has  not  pronounced,  or 
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BOOK  ii.  has  not  pronounced  freely,  a  sovereign  ought  naturally  to 
CHAP,  xn.  support  and  defend  an  ally ;  and  it  is  then  that  the  voluntary 
law  of  nations  subsists  between  different  states.  The  party 
who  have  expelled  the  king,  maintain  that  they  have  right 
on  their  side :  the  unfortunate  prince  and  his  allies  flatter 
themselves  with  having  the  same  advantage ;  and,  as  they 
have  no  common  judge  upon  earth,  there  remains  no  other 
mode  of  deciding  the  contest  than  an  appeal  to  arms :  they, 
therefore,  engage  in  a  formal  war. 

^  Finally,  when  the  foreign  prince  has  faithfully  fulfilled 
his  engagements  towards  an  unfortunate  monarch,  when  he 
has  done,  in  his  defence,  or  to  procure  his  restoration,  every 
thing  which,  by  the  terras  of  the  alliance,  he  was  bound  to 
do,— if  his  efforts  have  proved  ineffectual,  it  cannot  be  ex- 
pected, by  the  dethroned  prince,  that  he  shall  support  an 
endless  war  in  his  favour,— that  he  shall  for  ever  continue 
at  enmity  with  the  nation  or  the  sovereign  who  has  deprived 
him  of  the  throne.  He  must  at  length  think  of  peace, 
abandon  his  unfortunate  ally,  and  consider  him  as  having 
himself  abandoned  his  right  through  necessity.  Thus, 
Louis  IV.  was  obliged  to  abandon  James  II.  and  to  ac- 
knowledge King  William,  though  he  had  at  first  treated 
him  as  an  usurper. 

§  lor.  Obit-     The  same  question  presents  itself  in  real  alliances,  and, 
^aHian<?e in  «eneral»  in  a11  alliances  made  with  a  state,  and  not  in 
vhen  the    particular  with  a  king,  for  the  defence  of  his  person.    An 
allied  king  ally  ought,  doubtless,  to  be  defended  against  every  invasion, 
is  deposed,  against  every  foreign  violence,  and  even  against  his  rebel- 
lious subjects ;  in  the  same  manner  a  republic  ought  to  be 
defended  against  the  enterprises  of  one  who  attempts  to 
destroy  the  public  liberty.    But  the  other  party  in  the  al- 
liance ought  to  recollect  that  he  is  the  ally,  and  not  the 
judge,  of  the  state  or  the  nation.  If  the  nation  has  deposed 
her  king  in  form, — if  the  people  of  a  republic  have  expelled 
their  magistrates,  and  set  themselves  at  liberty,  or,  either 
expressly  or  tacitly,  acknowledged  the  authority  of  an 
usurper,— to  oppose  these  domestic  regulations,  or  to  dis- 
pute their  justice  or  validity,  would  be  interfering  in  the 
government  of  the  nation,  and  doing  her  an  injury  (see 
§§  54,  &c.  of  this  Book).    The  ally  remains  the  ally  of  the 
state,  notwithstanding  the  change  that  has  happened  in  it. 
However,  if  this  change  renders  the  alliance  useless,  dan- 
gerous, or  disagreeable  to  him,  he  is  at  liberty  to  renounce 
it :  for,  he  may  upon  good  grounds  assert  that  he  would  not 
have  entered  into  an  alliance  with  that  nation,  had  she  been 
under  her  present  form  of  government. 

To  this  case  we  may  also  apply  what  we  have  said  above 
respecting  a  personal  ally.  However  just  the  cause  of  that 
Jang  may  be,  who  is  expelled  from  the  throne  either  by  his 
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subjects  or  by  a  foreign  usurper,  his  allies  are  not  obliged  BOOK  n. 
to  support  an  eternal  war  in  his  favour.  After  having  made  C"*p-Xil- 
ineffectual  efforts  to  reinstate  him,  they  must  at  length  re- 
store to  their  people  the  blessings  of  peace ;  they  must  come 
to  an  accommodation  with  the  usurper*  and  for  that  purpose 
treat  with  him  as  with  a  lawful  sovereign.  Louis  XIV., 
finding  himself  exhausted  by  a  bloody  and  unsuccessful 
war,  made  an  offer,  at  Gertruydenberg,  to  abandon  his  [  213  ] 
grandson,  whom  he  had  placed  on  the  throne  of  Spain: 
and  afterwards,  when  the  aspect  of  affairs  was  changed, 
Charles  of  Austria,  the  rival  of  Philip,  saw  himself,  in  his 
turn,  abandoned  by  his  allies.  They  grew  weary  c£  ex- 
hausting their  states  in  order  to  put  him  in  possession  of  a 
crown  to  which  they  thought  him  justly  entitled,  but  which 
they  no  longer  saw  any  probability  of  being  able  to  procure 
for  him. 


CHAP.  XIII. 

OF  THE  DISSOLUTION  AND  RENEWAL  OF  TREATIEs(125). 

AN  alliance  is  dissolved  at  the  expiration  of  the  term  for  §198.  Et- 
which  it  had  been  concluded.    This  term  is  sometimes  Pjj^011  of 
fixed,  as,  when  an  alliance  is  made  for  a  certain  number  of  made^sra 
years ;  sometimes  it  is  uncertain,  as  in  personal  alliances,  limited 
whose  duration  depends  on  the  lives  of  the  contracting  ***• 
powers-    The  term  is  likewise  uncertain,  when  two  or^more 
sovereigns  form  an  alliance  with  a  view  to  some  particular 
object;  as,  for  instance,  that  of  expelling  a  horde  of  bar- 
barous invaders  from  a  neighbouring  country, — of  rein- 
stating a  sovereign  on  his  throne,  &c.     The  duration  of 
such  an  alliance  depends  on  the  completion  of  the  enterprise 
for  which  it  was  formed*    Thus,  in  the  last-mentioned  in- 
stance, when  the  sovereign  is  restored,  and  so  firmly  seated 
on  his  throne  as  to  be  able  to  retain  the  undisturbed  pos- 
session of  it,  the  alliance,  which  was  formed  with  a  sole 
view  to  his  restoration,  is  now  at  an  end.    But,  on  the  other 
hand,  if  the  enterprise  prove  unsuccessful,— the  moment  his 
allies  are  convinced  of  the  impossibility  of  carrying  it  into 
effect,  the  alliance  is  likewise  at  an  end ;  for  it  is  time  to 
renounce  an  undertaking  when  it  is  acknowledged  to  be 
impracticable. 

A  treaty  entered  into  for  a  limited  time  may  be  renewed  §  w&  ^lie- 

treaties. 

(125)  See,  in  general,  Grotius,  b.  3,  c.  2;  and  1  Chilty's  Com.  Law,  38  to 
47,  615  to  630,  and  li  Index,  tit.  Treaties. 

T 
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HOOK  n.   by  the  common  consent  of  the  allies,— which  consent  may 
CHAP,  sin.  ke  either  expressly  or  tacitly  made  known.    When  the 
treaty  is  expressly  renewed,  it  is  the  same  as  if  a  new  one 
were  concluded,  in  all  respects  similar  to  the  former. 

The  tacit  renewal  of  a  treaty  is  not  to  be  presumed  upon 
slight  grounds;  for,  engagements  of  so  high  importance  arc 
well  entitled  to  the  formality  of  an  express  consent.    The 
presumption,  therefore,  of  a  tacit  renewal  must  be  founded 
on  acts  of  such  a  nature  as  not  to  admit  a  doubt  of  their 
having  been  performed  in  pursuance  of  the  treaty.    But, 
even  in  this  case,  still  another  difficulty  arises :  for,  accord- 
ing to  the  circumstances  and  nature  of  the  acts  in  question, 
they  may  prove  nothing  more  than  a  simple  continuation  or 
extension  of  the  treaty, — which  is  very  different  from  a 
renewal,  especially  as  to  the  term  of  duration.  For  instance, 
[  214  ]  England  has  entered  into  a  subsidiary  treaty  with  a  German 
prince,  who  is  to  keep  on  foot,  during  ten  years,  a  stated 
number  of  troops  at  the  disposal  of  that  country,  on  con- 
dition of  receding  from  her  a  certain  yearly  sum.    The  ten 
jcars  being  expired,  the  King  of  England  causes  the  sum 
stipulated  for  one  year  to  be  paid :  the  ally  receives  it : 
thus  the  treaty  is  indeed  tacitly  continued  for  one  year; 
but  it  cannot  be  said  to  be  renewed ;  for,  the  transaction  of 
that  year  does  not  impose  an  obligation  of  doing  the  same 
tiling  for  ten  years  successively.  But,  supposing  a  sovereign 
has,  in  consequence  of  an  agreement  with  a  neighbouring 
state,  paid  her  a  million  of  money  for  permission  to  keep  a 
garrison  in  one  of  her  strong  holds  during  ten  years, — if, 
at  the  expiration  of  that  term,  the  sovereign,  instead  of 
withdrawing  his  garrison,  makes  his  ally  a  tender  of  another 
million,  and  the  latter  accepts  it,  the  treaty  is,  in  this  case, 
tacitly  renewed. 

When  the  term  for  which  the  treaty  was  made  is  expired, 
each  of  the  allies  is  perfectly  free,  and  may  consent  or  re- 
fuse to  renew  it,  as  he  thinks  proper.  It  must,  however, 
be  confessed,  that,  if  one  of  the  parties,  who  has  almost 
singly  reaped  all  the  advantages  of  the  treaty,  should, 
without  just  and  substantial  reasons,  refuse  to  renew  it  now 
that  he  thinks  he  \\ill  no  longer  stand  in  need  of  it,  and 
foresees  the  time  approaching  when  his  ally  may  derive 
advantage  from  it  in  turn, — such  conduct  would  be  dis- 
honourable, inconsistent  with  that  generosity  which  should 
characterise  sovereigns,  and  widely  distant  from  those  sen- 
timents of  gratitude  and  friendship  that  are  due  to  an  old 
and  faithful  ally.  It  is  but  too  common  to  see  great  po- 
tentates, uhen  arrived  at  the  summit  of  power,  neglect 
those  who  have  assisted  them  in  attaining  it. 
§  200.  How  Treaties  contain  promises  that  are  perfect  and  reciprocal. 

a  treaty  is    jf  Qne  Qf  tjje  a]i;cs  fa^  jn  j^  engagementga  tjie 
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compel  him  to  fulfil  them:— a  perfect  promise  confers  a  BOOKH. 
right  to  do  so.  But,  if  the  latter  has  no  other  expedient CHAP-  *?.' 
than  that  of  arms  to  force  his  ally  to  the  performance  of  his  J?°l¥^'lr 

•  i  -11  •  n   %    •  *"     i*    •«  »  i  Wnen  vioii 

promises,  he  will  sometimes  find  it  more  eligible  to  cancel  ted  by  one 
the  promises  on  his  own  side  also,  and  to  dissolve  the  of  the  con 
treaty.     He  has  undoubtedly  a  right  to  do  this,  since  his  J^* 
promises  were  made  only  on  condition  that  the  ally  should, 
on  his  part,  execute  every  thing  which  he  had  engaged  to 
perform.    The  party,  therefore,  who  is  offended  or  injured 
in  those  particulars  which  constitute  the  basis  of  the  treaty, 
is  at  liberty  to  chuse  the  alternative  of  either  compelling  a 
faithless  ally  to  fulfil  his  engagements,  or  of  declaring  the 
treaty  dissolved  by  his  violation  of  it   On  such  an  occasion, 
prudence  and  wise  policy  will  point  out  the  line  of  conduct 
to  be  pursued. 

But  when  there  exist  between  allies  two  or  more  treaties,  §  201.  Th< 
different  from  and  independent  of  each  other,  the  violation  violation  ot 
of  one  of  those  treaties  does  not  directly  disengage  the  So^noV* 
injured  party  from  the  obligations  he  has  contracted  in  the  camel 
others :  for,  the  promises  contained  in  these  do  not  depend  another. 
on  those  included  in  the  violated  treaty.     But  the  offended 
ally  may,  on  the  breach  of  one  treaty  by  the  other  party,  [  215 
threaten  him  with  a  renunciation,  on  his  own  part,  of  all 
the  other  treaties  by  which  they  are  united,— and  may  put 
his  threats  in  execution  if  the  other  disregards  them.    For, 
if  any  one  wrests  or  withholds  from  me  my  right,  I  may,  in 
the  state  of  nature,  in  order  to  oblige  him  to  do  me  justice, 
to  punish  him,  or  to  indemnify  myself,  deprive  him  also  of 
some  of  his  rights,  or  seize  and  detain  them  till  I  have  ob- 
tained complete  satisfaction.    And,  if  recourse  is  had  to 
arms,  in  order  to  obtain  satisfaction  for  the  infringement  of 
that  treaty,  the  offended  party  begins  by  stripping  his 
enemy  of  all  the  rights  which  had  accrued  to  him  from  the 
different  treaties  subsisting  between  them:   and  we  shall 
see,  in  treating  of  war,  that  he  may  do  this  with  justice. 

Some  writers*  would  extend  what  we  have  just  said  to §202.  The 
the  different  articles  of  a  treaty  which  have  no  connection  ^JJ?,0/ 
with  the  article  that  has  been  violated, — saying  we  ought  jn  a  ^y 
to  consider  those  several  articles  as  so  many  distinct  trea-  may  cancel 
ties  concluded  at  the  same  time.    They  maintain,  therefore,  £*  J?ole 

*  See  Wolfius,  Jus  Gent.  §  432.  rican  citizens,  whoheld  lands  in  Great 
(126)  In  Button  v.  Sutton,  1  Russ.  Britain  on  the  28th  Oct.  1795,  and 
&  Mylne  Rep,  663,  A.  D.  1830,  it  their  heirs  and  assigns,  a  re  at  all  times 
was  held  in  the  Court  of  Chancery,  to  be  considered,  so  far  as  regards 
that,  under  the  treaty  of  Peace,  19  these  lands,  not  as  aliens,  but  as  na- 
Nov.  1794,  between  Great  Britain  five  subjects  of  Great  Britain,  and 
and  America,  the  act  of  37  Geo.  3,  capable  of  inheriting  and  holding 
c.  97,  passed  for  the  purpose  of  carry-  such  lands,  notwithstanding  a  sub- 
ing  such  treaty  into  execution,  Ame-  sequent  war  between  the  two  coun- 
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BOOK  ii.    that,  if  either  of  the  allies  violates  one  article  of  the  treaty, 
cH\p.atiiT.  tjie  Othep  has  not  immediately  a  right  to  cancel  the  entire 
treaty,  but  that  he  may  either  refuse,  in  his  turn,  what  he 
had  promised  with  a  view  to  the  violated  article,  or  compel 
his  ally  to  fulfil  his  promises  if  there  still  remains  a  possibi- 
lity of  fulfilling  them,— if  not,  to  repair  the  damage;  and 
that  for  this  purpose  he  may  threaten  to  renounce  the  en- 
tire treaty,— a  menace  which  he  may  lawfully  put  in  execu- 
tion, if  it  be  disregarded  by  the  other.    Such  undoubtedly 
is  the  conduct  which  prudence,  moderation,  the  love  of 
peace,  and  charity  would  commonly  prescribe  to  nations. 
Who  will  deny  this,  and  madly  assert  that  sovereigns  are 
allowed  to  have  immediate  recourse  to  arms,  or  even  to 
break  every  treaty  of  alliance  and  friendship,  for  the  least 
subject  of  complaint?    But  the  question  here  turns  on  the 
simple  right,  and  not  on  the  measures  which  are  to  be  pur- 
sued in  order  to  obtain  justice;  and  the  principle  upon 
which  those  writers  ground  their  decision,  appears  to  me 
utterly  indefensible.    We  cannot  consider  the  several  arti- 
cles of  the  same  treaty  as  so  many  distinct  and  independent 
treaties:  for,  though  we  do  not  see  any  immediate  connec- 
tion between  some  of  those  articles,  they  are  all  connected 
by  this  common  relation,  viz.  that  the  contracting  powers 
have  agreed  to  some  of  them  in  consideration  of  the  others, 
and  by  way  of  compensation.   I  would  perhaps  never  have 
consented  to  this  article,  if  my  ally  had  not  granted  me  ano- 
ther, which  in  its  own  nature  has  no  relation  to  it.    Every 
thing,  therefore,  which  is  comprehended  in  the  same  treaty, 
is  of  the  same  force  and  nature  as  a  reciprocal  promise, 
unless  where  a  formal  exception  is  made  to  the  contrary. 
Grotius  very  properly  observes  that  "every  article  of  a 
treaty  carries  with  it  a  condition,  by  the  non-performance 
of  which  the  treaty  is  wholly  cancelled*.*'    He  adds,  that  a 
clause  is  sometimes  inserted  to  the  following  effect,  viz. 
"  that  the  violation  of  any  one  of  the  articles  shall  not  can- 
cel the  whole  treaty/9  in  order  that  one  of  the  parties  may 
not  have,  in  every  slight  offence,  a  pretext  for  receding  from 
1m  engagements.    This  precaution  is  extremely  prudent, 
and  very  conformable  to  the  care  which  nations  ought  to 
tike  of  preserving  peace,  and  rendering  their  alliances  dur- 
able (127). 

tries,  and  this  in  respect  of  the  ex-  mnt,  and  not  depend  upon  the  con- 

press  provision  which  prevents  a  sub-  tinuance  of  a  state  of  peace." 

sequent  war  From  wholly  determining  *  Grotius  de  Jure  Belli  et  Pacis. 

that  part  of  the  treaty.    The  Master  lib.  ii.  cap.xv.  §  15, 

of  the  Rolls  there  said,  « It  is  a  rea-  (127)  The caseof  Button  v.Sutton, 

sonabte  construction ,  that  it  was  the  1  Buss.  &  Mylne,  663,  is  an  express 

intention  of  the  treaty  that  the  opera-  decision  upon  such  a  provision  even 

Uon  of  the  treaty  should  be  pcrma-  by  implication. 
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In  the  same  manner  as  a  personal  treaty  expires  at  the    BOOKH. 
death  of  the  king  who  has  contracted  it,  a  real  treaty  is  dis-  C!rAP'XI"' 
solved,  if  one  of  the  allied  nations  is  destroyed,— -that  is  to  §  203.  The 
say,  not  only  if  the  men  who  compose  it  happen  all  to  per-  £eatyisvoia 
ish,  but,  also  if,  from  any  cause  whatsoever,  it  loses  its  na-  Jr^Qnlf 
tional  quality,  or  that  of  a  political  and  independent  society,  one  of  the 
Thus,  when  a  state  is  destroyed  and  the  people  are  dispersed,  contracting 
or  when  they  are  subdued  by  a  conqueror,  all  their  alliances  powers* 
and  treaties  fall  to  the  ground  with  the  public  power  that 
had  contracted  them.     But  it  is  here  to  be  observed,  that 
treaties  or  alliances  which  impose  a  mutual  obligation  to 
perform  certain  acts,  and  whose  existence  consequently  de- 
pends on  that  of  the  contracting  powers,  are  not  to  be  con- 
founded with  those  contracts  by  which  a  perfect  right  is 
once  for  all  acquired,  independent  of  any  mutual  perform- 
ance of  subsequent  acts.    If,  for  instance,  a  nation  has  for 
ever  ceded  to  a  neighbouring  prince  the  right  of  fishing  in 
a  certain  river,  or  that  of  keeping  a  garrison  in  a  particular 
fortress,  that  prince  does  not  lose  his  rights,  even  though 
the  nation,  from  whom  he  has  received  them,  happens  to  be 
subdued,  or  in  any  other  manner  subjected  to  a  foreign  do- 
minion.   His  rights  do  not  depend  on  the  preservation  of 
that  nation:  she  had  alienated  them;  and  the  conqueror  by 
whom  she  has  been  subjugated  can  only  take  what  belonged 
to  her.^  In  the  same  manner,  the  debts  of  a  nation,  or  those 
for  which  the  sovereign  has  mortgaged  any  of  his  towns 
or  provinces,  are  not  cancelled  by  conquest.    The  king  of 
Prussia,  on  acquiring  Silesia  by  conquest  and  by  the  treaty 
of  Breslau,  took  upon  himself  the  debts  for  which  that  pro- 
vince stood  mortgaged  to  some  English  merchants.  In  fact, 
his  conquest  extended  no  further  than  the  acquisition  of 
those  rights  which  the  house  of  Austria  had  possessed  over 
the  country ;  and  he  could  only  take  possession  of  Silesia, 
such  as  he  found  it  at  the  time  of  the  conquest,  with  all  its 
rights  and  all  its  burthens.    For  a  conqueror  to  refuse  to 
pay  the  debts  of  a  country  he  has  subdued,  would  be  rob- 
bing the  creditors,  with  whom  he  is  not  at  war. 

Since  a  nation  or  a  state,  of  whatever  kind,  cannot  make  §  204.  Ain- 
any  treaty  contrary  to  those  by  wliicli  she  is  actually  bound  ancea  °f  a 
(§  165),  she  cannot  put  herself  under  the  protection  of  ano-  J^g  afte£ 
ther  state,  without  reserving  all  her  alliances,  and  all  her  wards  put 
existing  treaties.    For,  the  convention  by  which  a  state  1^rselfuQ- 
places  herself  under  the  protection  of  another  sovereign,  is  tectioifof** 
a  treaty  (§  175) :  if  she  does  it  of  her  own  accord,  she  ought  another. 
to  do  it  in  such  a  manner,  that  the  new  treaty  may  involve 
no  infringement  of  her  pre  existing  ones.    We  have  seen  [   217   ] 
(§  176)  what  rights  a  nation  derives,  in  a  case  of  necessity, 
from  the  duty  of  self-preservation. 

The  alliances  of  a  nation  are  therefore  not  dissolved  when 
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teoox  ii.  sllc  Puts  herself  under  the  protection  of  another  state,  un- 
tiMP.\m.  less  they  be  incompatible  with  the  conditions  of  that  pro- 
tection. The  ties  by  which  she  was  bound  to  her  former 
allies  still  subsist,  and  those  allies  still  remain  bound  by 
their  engagements  to  her,  as  long  as  she  has  not  put  it  out 
of  her  power  to  fulfil  her  engagements  to  them. 

When  necessity  obliges  a  people  to  put  themselves  un- 
der the  protection  of  a  foreign  power,  and  to  promise  him 
the  assistance  of  their  whole  force  against  all  opponents 
whatsoever,  without  excepting  their  allies, — their  former 
alliances  do  indeed  subsist,  so  far  as  they  are  not  incompa- 
tible with  the  new  treaty  of  protection.  But,  if  the  case 
should  happen,  that  a  former  ally  enters  into  a  war  with  the 
projector,  the  protected  state  will  be  obliged  to  declare  for 
the  latter,  to  \\liom  she  is  bound  by  closer  ties,  and,  by  a 
treaty  which,  in  case  of  collision,  is  paramount  to  all  the 
others.  Thus  the  Nepesinians,  having  been  obliged  to  sub- 
mit to  the  Etrurians,  thought  themselves  afterwards  bound 
to  adhere  to  their  treaty  of  submission  or  capitulation,  pre- 
ferably to  the  alliance  which  had  subsisted  between  them 
and  the  Romans:  postquam  deditionfa,  quam  so  details, fides 
sanctlor  crat,  says  Livy*. 

2ui.  Finally,  as  treaties  are  made  by  the  mutual  agreement  of 

the  parties,  they  may  also  be  dissolved  by  mutual  consent, 
at  "le  free  wiU  of  the  contracting  powers.  And,  even 
ua.  though  a  third  party  should  find  himself  interested  in  the 
preservation  of  the  treaty,  and  should  suffer  by  its  dissolu- 
tion,—yet,  if  he  had  no  share  in  making  such  treaty,  and 
no  direct  promise  had  been  made  to  him,  those  who  have 
reciprocally  made  promises  to  each  other,  which  eventually 
prove  advantageous  to  that  third  party,  may  also  recipro- 
cally release  each  other  from  them,  without  consulting  him, 
or  without  his  having  a  right  to  oppose  them.  Two  mo- 
narchs  have  bound  themselves  by  a  mutual  promise  to 
unite  their  forces  for  the  defence  of  a  neighbouring  city ; 
that  city  derives  advantage  from  their  assistance ;  but  she 
has  no  right  to  it ;  and,  as'soon  as  the  two  monarchs  think 
proper  mutually  to  dispense  with  their  engagements,  she 
will  be  deprived  of  their  aid,  but  can  have  no  reason  to  com- 
plain on  the  occasion,  since  no  promise  had  been  made  to 


her. 


Lib.  \i,  cap.  x. 


OF  OTHER  PUBLIC  CONVENTIONS,  &C.  218 


CHAP.  XIV. 

OF  OTHER  PUBLIC  CONVENTIONS, — OF  THOSE  THAT  ARE  MADE 
BY  SUBORDINATE  POWERS,— PARTICULARLY  OP  THE  AGREE- 
MENT CALLED  IN  LATIN  SPONSIO, — AND  OF  CONVENTIONS 
OF  SOVEREIGNS  WITH  PRIVATE  PERSONS. 

THE  public  compacts,  called  conventions,  articles  of  §206.  Con- 
agreement,  &c.,  when  they  are  made  between  sovereigns,  ventio?s 
differ  from  treaties  only  in  their  object  (§  153).    What  we  ^vereigw. 
have  said  of  the  validity  of  treaties,  of  their  execution,  of 
their  dissolution,  and  of  the  obligations  and  rights  that  flow 
from  them,  is  all  applicable  to  the  various  conventions  which 
sovereigns  may  conclude  with  each  other.    Treaties,  con- 
ventions, and  agreements,  are  all  public  engagements,  in 
regard  to  which  there  is  but  one  and  the  same  right,  and 
the  same  rules.  We  do  not  here  wish  to  disgust  the  reader 
by  unnecessary  repetitions :  and  it  were  equally  unneces- 
sary to  enter  into  an  enumeration  of  the  various  kinds  of 
these  conventions,  which  are  always  of  the  same  nature,  and 
differ  only  in  the  matter  which  constitutes  their  object. 

But  there  are  public  conventions  made  by  subordinate  §  207. 
powers,  in  virtue  either  of  an  express  mandate  from  the  Those  made 
sovereign,  or  of  the  authority  with  which  they  are  invested  ^J powers" 
by  the  terms  of  their  commission,  and  according  as  the 
nature  of  the  affairs  with  which  they  are  intrusted   may 
admit  or  require  the  exercise  of  that  authority. 

The  appellation  of  inferior  or  subordinate  powers  is  given 
to  public  persons  who  exercise  some  portion  of  the  sove- 
reignty in  the  name  and  under  the  authority  of  the  sove- 
reign :  such  are  magistrates  established  for  the  administra- 
tion of  justice,  generals  of  armies,  and  ministers  of  state. 

When,  by  an  express  order  from  their  sovereign  on  the 
particular  occasion,  and  with  sufficient  powers  derived  from 
him  for  the  purpose,  those  persons  form  a  convention,  such 
convention  is  made  in  the  name  of  the  sovereign  himself, 
who  contracts  by  the  mediation  and  ministry  of  his  dele* 
gate  or  proxy :  this  is  the  case  we  have  mentioned  in  §  1 56. 

But  public  persons,  by  virtue  of  their  office,  or  of  the 
commission  given  to  them,  have  also  themselves  the  power 
of  making  conventions  on  public  affairs,  exercising  on  those 
occasions  the  right  and  authority  of  the  sovereign  by  whom 
they  are  commissioned.  There  are  two  modes  in  which 
they  acquire  that  power ; — it  is  given  to  them  in  express 
terms  by  the  sovereign :  or  it  is  naturally  derived  from  their 
commission  itself, — the  nature  of  the  affairs  with  which 
these  persons  are  intrusted,  requiring  that  they  should  have 
a  power  to  make  such  conventions,  especially  in  cases  where 
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BOOK  n. 


§  203. 
Tieatics 


person, 


without 


they  cannot  await  the  orders  of  their  sovereign.  Thus,  the 
CHAP,  xiv.  governor  of  a  town,  and  the  general  who  besieges  it,  have 
a  power  to  settle  the  terms  of  capitulation  ;  and  whatever 
agreement  they  thus  form  within  the  terms  of  their  commis- 
sion, is  obligatory  on  the  state  or  sovereign  who  has  invested 
them  with  the  power  by  which  they  conclude  it.  As  con- 
ventions of  this  nature  take  place  principally  in  war,  we 
shall  treat  of  them  more  at  large  in  Book  ill. 

If  a  public  person,  an  ambassador,  or  a  general  of  an 
army,  exceeding  the  bounds  of  his  commission,  concludes  a 
tr.eaty  or  a  convention  without  orders  from  the  sovereign,  or 
,  without  being  authorised  to  do  it  by  virtue  of  his  office,  the 
without  or-  treaty  is  null,  as  being  made  without  sufficient  powers  (§ 
*^P:  *fc  cannot  Become  valid  without  the  express  or  tacit 
ratification  of  the  sovereign.  The  express  ratification  is  a 
written  deed  by  which  the  sovereign  approves  the  treaty, 
and  ^gag68  to  observe  it.  The  tacit  ratification  is  implied 
by  certain  steps  which  the  sovereign  is  justly  presumed  to 
take  only  in  pursuance  of  the  treaty,  and  which  he  could  not 
be  supposed  to  take  without  considering  it  as  concluded  and 
agreed  upon.  Thus,  on  a  treaty  of  peace  being  signed  by 
public  ministers  who  have  even  exceeded  the  orders  of  their 
sovereigns,  if  one  of  the  sovereigns  causes  troops  to  pass  on 
the  footing  of  friends  through  the  territories  of  his  recon- 
ciled enemy,  he  tacitly  ratifies  the  treaty  of  peace.  But  if, 
by  a  reservatory  clause  of  the  treaty,  the  ratification  of  the 
sovereign  be  required,  —  as  such  reservation  is  usually  un- 
derstood  to  imply  an  express  ratification,  it  is  absolutely 
requisite  that  the  treaty  be  thus  expressly  ratified  before  it 
can  acquire  its  full  force* 

?'  Latin  term,  sponsio,  we  express  an  agreement  re- 
ktiag to  affairs  of  state,  made  by  a  public  person,  who  ex- 
ceeds  the  bounds  of  his  commission,  and  acts  without  the 
orders  or  command  of  the  sovereign.  The  person  who 
treats  for  the  state  in  this  manner  without  being  commis- 
sioned for  the  purpose,  promises  of  course  to  use  his  endea- 
vours for  prevailing  on  the  state  or  sovereign  to  ratify  the 
articles  he  has  agreed  to:  otherwise  bis  engagement  would 
be  nugatory  and  illusive.  The  foundation  of  this  agreement 
can  be  no  other,  on  either  side,  than  the  hope  of  such  rati- 
fication. 

The  Roman  history  furnishes  us  with  various  instances  of 
such  agreements  :-—  the  one  that  first  arrests  our  attention  is 
that  which  was  concluded  at  the  Furcae  Caudinae—  the  most 
famous  instance  on  record,  and  one  that  has  been  discussed 
by  the  most  celebrated  writers.  The  consuls  Titus  Vetu- 
rius  Calvinus  and  Spurius  Postumius,  with  the  Roman 
army,  being  inclosed  in  the  defiles  of  the  Furcse  Caudinro, 
without  hope  of  escaping,  concluded  a  shameful  agreement 


cal/Mm- 
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with  the  Samnites— informing  them,  however,  that  they  *>O*IL 
could  not  make  a  real  public  treaty  (fcsdus)  without  orders  2 — i*-!i 
from  the  Roman  people,  without  the  feciales,  and  the 
ceremonies  consecrated  by  custom.  The  Samnite  general 
contented  himself  with  exacting  a  promise  from  the  consuls 
and  principal  officers  of  the  army,  and  obliging  them  to  de-  [  220  ] 
liver  him  six  hundred  hostages;  after  which,  haying  made 
the  Roman  troops  lay  down  their  arms,  and  obliged  them 
to  pass  under  the  yoke,  he  dismissed  them.  The  senate, 
however,  refused  to  accede  to  the  treaty, — delivered  up 
those  who  had  concluded  it  to  the  Samnites,  who  refused 
to  receive  them— and  then  thought  themselves  free  from  all 
obligation,  and  screened  from  all  reproach*.  Authors  have 
entertained  very  different  sentiments  of  this  conduct.  Some 
assert,  that,  if  Rome  did  not  chuse  to*  ratify  the  treaty,  she 
ought  to  have  replaced  things  in  the  same  situation  they 
were  in  before  the  agreement,  by  sending  back  the  whole 
army  to  their  encampment  at  the  Furcae  Caudinar.  and  this 
the  Samnites  also  insisted  upon.  I  confess  that  I  am  not 
entirely  satisfied  with  the  reasonings  I  have  found  on  this 
question,  even  in  authors  whose  eminent  superiority  I  am  in 
other  respects  fully  inclined  to  acknowledge.  Let  us  there- 
fore endeavour,  with  the  aid  of  their  observations,  to  set  the 
affair  in  a  new  light. 

It  presents  two  questions— first,  what  is  the  person  bound  §  210.  The 
to  do,  who  has  made  an  agreement  (sponsor),  if  the  state  JJj£  ",£* 
disavows  it? — Secondly,  what  is  the  state  bound  to  do?8UChan 
But,  previous  to  the  discussion  of  these  questions,  it  is  agreement, 
necessary  to  observe,  with  Grotiusf,  that  the  state  is  not 
bound  by  an  agreement  of  that  nature.  This  is  manifest, 
even  from  the  definition  of  the  agreement  called  sponsio. 
The  state  has  not  given  orders  to  conclude  it:  neither  has 
she  in  any  manner  whatever  conferred  the  necessary  powers 
for  the  purpose:  she  has  neither  expressly  given  them  by 
her  injunctions  or  by  a  plenipotentiary  commission,  nor 
tacitly,  by  a  natural  or  necessary  consequence  of  the  autho- 
rity intrusted  to  him  who  makes  the  agreement  (spomori). 
The  general  of  an  army  has,  indeed,  by  virtue  of  his  com- 
mission, a  power  to  enter,  as  circumstances  may  require, 
into  a  private  convention,— a  compact  relative  to  himself,  to 
his  troops,  or  to  the  occurrences  of  war:  but ^  he  has  no 
power  to  conclude  a  treaty  of  peace.  He  may  bind  himself, 
and  the  troops  under  his  command,  on  all  the  occasions 
where  his  functions  require  that  he  should  have  the  power 
of  treating;  but  he  cannot  bind  the  state  beyond  the  extent 
of  his  commission. 


*  lavy,  lib,  is.  f  ^e  Jure  Belli  et  pacis> libt  "•  caP-  XT-  $  16' 
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Let  us  now  gee  t0  what  the  person  promising  (sponsor)  is 
)U||^  wken  fae  state  disavows  the  agreement.    We  ought 
§ 211-   To  not  here  to  deduce  our  arguments  from  the  rules  which  ob- 
promiser  SB  tain  between  private  individuals  under  the  law  of  nature : 
bound  when  for,  the  nature  of  the  things  in  question,  and  the  situation  of 
it  is  disa-    ^g  contracting  parties,  necessarily  make  a  difference  be- 
™we  '       tween  the  two  cases.  It  is  certain  that,  between  individuals, 
he  who  purely  and  simply  promises  what  depends  on  the 
will  of  another,  without  being  authorised  to  make  such 
promise,  is  obliged,  if  the  other  disavows  the  transaction,  to 
]  accomplish  himself  what  he  has  promised, — to  give  an  equi- 
valent— to  restore  things  to  their  former  state ;  or,  finally, 
to  make  full  compensation  to  the  person  with  whom  he  has 
treated,  according  to  the  various  circumstances  of  the  case. 
His  promise  (sponsio)  can  be  understood  in  no  other  light. 
But  this  is  not  the  case  with  respect  to  a  public  person, 
who,  without  orders  and  without  authority,  engages  for  the 
performance  of  his  sovereign.    The  question  in  such  case 
relates  to  things  that  infinitely  surpass  his  power  and  all  his 
faculties— things  which  he  can  neither  execute  himself,  nor 
cause  to  be  executed,  and  for  which  he  cannot  offer  either 
an  equivalent  or  a  compensation  in  any  wise  adequate:  he 
is  not  even  at  liberty  to  give  the  enemy  what  he  has  pro* 
mfeed,  without  authority:  finally,  it  is  equally  out  of  his 
power  to  restore  things  entirely  to  their  former  state.    The 
party  who  treats  with  him  cannot  expect  anything  of  this 
nature.   If  the  promiser  has  deceived  him  by  saying  he  was 
sufficiently  authorised,  he  has  a  right  to  punish  him.     But 
if,  like  the  Roman  consuls  at  the  Furcae  Caudinae,  the  pro- 
miser  has  acted  with  sincerity,  informing  him  that  he  had 
not  a  power  to  bind  the  state  by  a  treaty, — nothing  else  can 
be  presumed,  but  that  the  other  party  was  willing  to  run 
the  risk  of  making  a  treaty  that  must  become  void,  if  not 
ratified,— hoping  that  a  regard  for  him  who  had  promised, 
and  for  the  hostages,  would  induce  the  sovereign  to  ratify 
what  had  been  thus  concluded.    If  the  event  deceives  his 
hopes,  he  can  only  blame  his  own  imprudence.    An  eager 
desire  of  obtaining  peace  on  advantageous  conditions,  and 
the  temptation  of  some  present  advantages,  may  have  been 
his  only  inducements  to  make  so  hazardous  an  agreement. 
This  was  judiciously  observed  by  the  consul  Postumius  him- 
self, after  his  return  to  Rome.  In  his  speech  to  the  senate, 
as  given  to  us  by  Livy,  "  Your  generals,"  said  he,  "and 
those  of  the  enemy,  were  equally  guilty  of  imprudence, — 
we,  in  incautiously  involving  ourselves  in  a  dangerous  situa- 
tion,—they,  in  suffering  a  victory  to  escape  them,  of  which 
the  nature  of  the  ground  gave  them  a  certainty ;  still  dis- 
trusting their  own  advantages,  and  hasting,  at  any  price,  to 
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disarm  men  who  were  ever  formidable  while  they  had  arms    BOOR  n. 
in  their  hands.     Why  did  they  not  keep  us  shut  up  in  our  CHAP*  XIV- 
camp  ?    Why  did  they  not  send  to  Rome,  in  order  to  treat 
for  peace,  on  sure   grounds,  with   the  senate  and  the 
people?'* 

It  is  manifest  that  the  Samnites  contented  themselves  with 
the  hope  that  the  engagement  which  the  consuls  and  prin- 
cipal officers  had  entered  into,  and  the  desire  of  saving  six 
hundred  knights,  left  as  hostages,  would  induce  the  Romans 
to  ratify  the  agreement,  considering,  that,  at  all  events,  they 
should  still  have  those  six  hundred  hostages,  with  the  arms 
and  baggage  of  the  army,  and  the  vain,  or  rather,  as  it  is 
proved  by  its  consequences,  the  fatal  glory,  of  having  made 
them  pass  under  the  yoke. 

Under  what  obligation  then  were  the  consuls,  and  all  the 
others  who  had  joined  with  them  in  the  promise  (sponsores)? 
They  themselves  judged  that  they  ought  to  be  delivered  up 
to  the  Samnites.  This  was  not  a  natural  consequence  ofr  ggg  i 
the  agreement  (sponslonis)^  and  from  the  observations  above 
made,  it  does  not  appear  that  a  general  in  such  circum- 
stances, having  promised  things  which  the  promisee  well 
knew  to  be  out  of  his  power,  is  obliged,  on  his  promise 
being  disavowed,  to  surrender  his  own  person  by  way  of 
compensation.  But,  as  he  has  a  power  expressly  to  enter 
into  such  an  engagement  which  lies  fairly  within  the  bounds 
of  his  commission,  the  custom  of  those  times  had  doubtless 
rendered  such  engagement  a  tacit  clause  of  the  agreement 
called  sponsio,  since  the  Romans  delivered  up  all  the  spon- 
sor cs^  ail  those  who  had  promised:  this  was  a  maxim  of 
their  fecial  law*. 

If  the  sponsor  has  not  expressly  engaged  to  deliver  him- 
self up,  and  if  established  custom  does  not  lay  him  under 
an  obligation  to  do  so,  it  would  seem  that  he  is  bound  to 
nothing  further  by  his  promise  than  honestly  to  endeavour, 
by  every  lawful  means,  to  induce  the  sovereign  to  ratify 
what  he  has  promised :  and  there  cannot  exist  a  doubt  in 
the  case,  provided  the  treaty  be  at  all  equitable,  advanta- 
geous to  the  state,  or  supportable  in  consideration  of  the 
misfortune  from  which  it  has  preserved  her.  But,  to  set 
out  with  the  intention  of  making  a  treaty  the  instrument  to 
ward  off  a  deadly  blow  from  the  state,  and  soon  after  to  ad- 
vise the  sovereign  to  refuse  his  ratification,  not  because  the 

*  I  have  said  in  my  preface,  that  to  which  it  gave  rise.  They  had  also 

the  fecial  law  of  the  Romans  was  the  care  of  the  ceremonies  on  thede- 

their  law  of  war.    The  college  of  the  claration  of  war,  and  on  concluding 

feciales  were  consulted  on  the  causes  treaties  of  peace.    The  feciales  were 

that  might  authorise  the  nation  to  en-  likewise  consulted,  and  their  agency 

gngc  in  a  war,  and  on  the  questions  employed,  in  all  public  treaties. 
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BOOS  11.  treaty  is  Insupportable,  but  because  an  advantage  may  be 
CHAP,  xiv.  taken  Of  its  having  been  concluded  without  authority — such 
a  proceeding  would  undoubtedly  be  a  fraudulent  and  shame- 
ful abuse  of  the  faith  of  treaties.  But,  what  must  the  gene- 
ral do,  who,  in  order  to  save  his  army,  has  been  forced  to 
conclude  a  treaty  that  is  detrimental  or  dishonourable  to 
the  state?  Must  he  advise  the  sovereign  to  ratify  it? 
He  will  content  himself  with  laying  open  the  motives  of  his 
conduct,  and  the  necessity  that  obliged  him  to  treat:  he 
will  shew,  as  Postumius  did,  that  he  alone  is  bound,  and 
that  he  consents  to  be  disowned  and  delivered  up  for  the 
public  safety.  If  the  enemy  are  deceived,  it  is  through 
their  own  folly.  Was  the  general  bound  to  inform  them 
that,  in  all  probability,  his  promises  would  not  be  ratified  ? 
It  would  be  too  much  to  require  this  of  him.  In  such  a 
case,  it  is  sufficient  that  he  does  not  impose  on  the  enemy 
by  pretending  to  more  extensive  powers  than  he  really 
possesses,  but  contents  himself  with  embracing  the  over- 
tures which  they  make  to  him,  without,  on  his  side,  holding 
forth  any  delusive  hopes  to  decoy  them  into  a  treaty.  It  is 
the  enemy's  business  to  take  all  possible  precautions  for 
their  own  security  *.  if  they  neglect  them,  why  should  not 
the  general  avail  himself  of  their  imprudence,  as  of  an  ad- 
vantage presented  to  him  by  the  hand  of  fortune  ?  f*  It  is 
she,"  said  Postumius,  "  who  has  saved  our  army,  after 
having  put  it  in  danger.  The  enemy's  head  was  turned  in 
his  prosperity ;  and  his  advantages  have  been  no  more  to 
him  than  a  pleasant  dream." 

If  the  Samnites  had  only  required  of  the  Roman  generals 
and  army  such  engagements  as  the  nature  of  their  situation, 
and  their  commission,  empowered  them  to  enter  into, — if 
they  had  obliged  them  to  surrender  themselves  prisoners  of 
war,— or  if,  from  their  inability  to  hold  them  all  prisoners, 
[  223  ]  they  had  dismissed  them,  upon  their  promise  not  to  bear 
arms  against  them  for  some  years,  in  case  Rome  should 
refuse  to  ratify  the  peace,— the  agreement  would  have  been 
valid,  as  being  made  with  sufficient  powers ;  and  the  whole 
armv  would  have  been  bound  to  observe  it ;  for,  it  is  abso- 
lutely necessary  that  the  troops,  or  their  officers,  should 
have  a  power  of  entering  into  a  contract  on  those  occasions, 
and  upon  that  footing.  This  is  the  case  of  capitulations, 
of  which  we  shall  speak  in  treating  of  war. 

If  the  promiser  has  made  an  equitable  and  honourable 
convention,  on  an  affair  of  such  a  nature,  that,  in  case  the 
convention  be  disallowed,  he  still  has  it  in  his  own  power  to 
indemnify  the  party  with  whom  he  has  treated,— he  is  pre- 
sumed  to  have  personally  pledged  himself  for  such  indem- 
nification ;  and  he  is  bound  to  make  it,  in  order  to  discharge 
his  promise,  as  did  Fabius  Maximus  in  the  instance  men- 
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tioned  by  Grotius*.     But  there  are  occasions  when  the 
sovereign  may  forbid  him  to  act  in  that  manner,  or  to  give  .CHAP.  «y. 
any  thing  to  the  enemies  of  the  state. 

We  have  shewn  that  a  state  cannot  be  bound  by  an  §  21&  To 
agreement  made  without  her  orders,  and  without  her  having  JjJjJ^1  e  ig 
granted  any  power  for  that  purpose.  But  is  she  absolutely  bound, 
free  from  all  obligation?  That  is  the  point  which  now 
remains  for  us  to  examine.  If  matters  as  yet  continue  in 
their  original  situation,  the  state  or  the  sovereign  may 
simply  disavow  the  treaty,  which  is  of  course  done  away  by 
such  disavowal,  and  becomes  as  perfect  a  nullity  as  if  it 
had  never  existed.  But  the  sovereign  ought  to  make 
known  his  intentions  as  soon  as  the  treaty  comes  to  his 
knowledge;  not,  indeed,  that  his  silence  alone  can  give 
validity  to  a  convention  which  the  contracting  parties  have 
agreed  not  to  consider  as  valid  without  his  approbation ; 
but  it  would  be  a  breach  of  good  faith  in  him  to  suffer  a 
sufficient  time  to  elapse  for  the  other  party  to  execute,  on 
his  side,  an  agreement  which  he  himself  is  determined  not 
to  ratify. 

If  any  thing  has  already  been  done  in  consequence  of  the 
agreement, — if  the  party5  who  has  treated  with  the  sponsor -, 
has  on  his  side  fulfilled  his  engagements,  either  in  the 
whole  or  in  part, — is  the  other  party,  on  disavowing  the 
treaty,  bound  to  indemnify  him,  or  restore  things  to  their 
former  situation? — or  is  he  allowed  to  reap  the  fruits  of 
the  treaty,  at  the  same  time  that  he  refuses  to  ratify  it?— '[ 
We  should  here  distinguish  the  nature  of  the  things  that 
have  been  executed,  and  that  of  the  advantages  which  have 
thence  accrued  to  the  state.  He  who,  having  treated  with 
a  public  person  not  furnished  with  sufficient  powers,  exe- 
cutes the  agreement  on  his  side  without  waiting  for  its 
ratification,  is  guilty  of  imprudence,  and  commits  an  egre- 
gious error,  into  which  he  has  not  been  led  by  the  state 
with  which  he  supposes  he  has  contracted.  If  he  has  given 
up  any  part  of  his  property,  the  other  party  is  not  justifiable 
in  taking  advantage  of  his  folly,  and  retaining  possession  of 
what  he  has  so  given.  Thus  when  a  state,  thinking  she 
has  concluded  a  peace  with  the  enemy's  general,  has  in 
consequence  delivered  up  one  of  her  strong  places,  or  given 
a  sum  of  money,  the  sovereign  of  that  general  is,  un- 
doubtedly, bound  to  restore  what  he  has  received,  if  he 
does  not  chuse  to  ratify  the  agreement.  To  act  otherwise, 
would  be  enriching  himself  with  another's  property,  and 
retaining  that  property  without  having  any  title  to  it. 

*  Lib.  ii.  chap.  xv.  §  16.    Fabius  thousand  sesterces,  in  order  to  make 

Maximus  having  concluded  an  agree-  good  his  promise.    It  related  to  the 

ment  with  the  enemy  which  the  se-  ransom  of  the  prisoners.  Aurel.Victor, 

note  disapproved,  sold  a  piece  of  land  de  Viris  Iliustr.    Plutarch's  Life  of 

for  which  he  received  two  hundred  Fabius  Maxirous. 
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BOOK  it.       But,  if  the  agreement  has  given  nothing  to  the  state 
XTV*  which  she  did  not  before  possess,— if,  as  in  that  of  the 
Furcae  Caudinae,  the  advantage  simply  consists  in  her  escape 
from  an  impending  danger,  her  preservation  from  a  threat- 
ened loss,— such  advantage  is  a  boon  of  fortune,  which  she 
may  enjoy  without  scruple.    Who  would  refuse  to  be  saved 
by  the  folly  of  his  enemy  ?    And  who  would  think  himself 
obliged  to  indemnify  that  enemy  for  the  advantage  he  had 
suffered  to  escape  him,  when  no  fraud  had  been  used  to 
induce  him  to  forego  that  advantage?    The  Samnites  pre- 
tended, that,  if  the  Romans  would  not  ratify  the  treaty  made 
by  their  consuls,  they  ought  to  send  back  the  army  to  the 
Furcae  Caudinae,  and  restore  every  thing  to  its  former  state. 
Two  tribunes  of  the  people,  who  had  been  in  the  number 
of  the  sponsores,  and  wished  to  avoid  being  delivered  up, 
had  the  assurance  to  maintain  the  same  doctrine ;  and  some 
authors  have  declared  themselves  of  their  opinion.    What ! 
the  Samnites  take  advantage  of  conjunctures,  in  order  to 
give  law  to  the  Romans,  and  to  wrest  from  them  a  shameful 
treaty,— they  are  so  imprudent  as  to  treat  with  the  consuls, 
who  expressly  declare  themselves  unauthorised  to  contract 
for  the  state,— they  suffer  the  Roman  army  to  escape,  after 
having  covered  them  with  infamy,— and  shall  not  the  Ro- 
mans take  advantage  of  the  folly  of  an  enemy  so  void  of 
generosity?    Must  they  either  ratify  a  shameful  treaty,  or 
restore  to  the  enemy  all  those  advantages  which  the  situation 
of  the  ground  had  given  him,  but  which  he  had  lost  merely 
through  his  own  folly?    Upon  u hat  principle  can  such  a 
decision  be  founded  ?    Ead  Rome  promised  any  thing  to 
the  Samnites  ?    Had  she  prevailed  upon  them  to  let  her 
army  go,  previous  to  the  ratification  of  the  agreement  made 
by  the  consuls?    If  she  had  received  any  thing  in  conse- 
quence of  that  agreement,  she  would  have  been  bound  to 
restore  it,  as  we  have  already  said,  because  she  would  have 
possessed  it  without  a  title,  on  declaring  the  treaty  null. 
But  she  had  no  share  in  the  conduct  of  her  enemies :  she 
did  not  contribute  to  the  egregious  blunder  they  had  com- 
J  mitted;  and  she  might  as  justly  take  advantage  of  it,  as 
generals  in  war  do  of  the  mistakes  of  an  unskilful  opponent. 
Suppose  a  conqueror,  after  having  concluded  a  treaty  with 
ministers  who  have  expressly  reserved  the  ratification  to 
their  master,  should  have  the  imprudence  to  abandon  all 
his  conquests  without  waiting  for  such  ratification,— must 
the  other,  with  a  foolish  generosity,  invite  him  back  to 
take  possession  of  them  again,  in  case  the  treaty  be  not 
ratified? 

I  confess,  however,  and  freely  acknowledge,  that,  if  the 
enemy  who  suffer  an  entire  army  to  escape  on  the  faith  of 
an  agreement  concluded  with  the  general,  who  is  unpro- 
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vided  with  sufficient  powers,  and  a  simple  sponsor,— I  con-  BOOK  n. 
fess,  I  say,  that,  if  the  enemy  have  behaved  generously,—  CHAP, 
if  they  had  not  availed  themselves  of  their  advantages  to 
dictate  shameful  or  too  severe  conditions,— equity  requires 
that  the  estate  should  either  ratify  the  agreement,  or  con- 
clude a  new  treaty  on  just  and  reasonable  conditions,  abat- 
ing even  of  her  pretensions  as  far  as  the  public  welfare  will 
allow.  For,  we  ought  never  to  abuse  the  generosity  and 
noble  confidence  even  of  an  enemy.  Puffendorf*  thinks 
that  the  treaty  at  the  Furcce  Caudinae  contained  nothing 
that  was  too  severe  or  insupportable.  That  author  seems 
to  make  no  great  account  of  the  shame  and  ignominy  with 
which  it  would  have  branded  the  whole  republic.  He  did 
not  see  the  full  extent  of  the  Roman  policy,  which  would 
never  permit  them,  in  their  greatest  distresses,  to  accept  a 
shameful  treaty,  or  even  to  make  peace  on  the  footing  of  a 
conquered  nation : — a  sublime  policy,  to  which  Rome  was 
indebted  fur  all  her  greatness. 

Finally,  let  us  observe,  that,  when  the  inferior  power  has, 
without  orders,  and  without  authority,  concluded  an  equita- 
ble and  honourable  treaty,  to  rescue  the  state  from  an  im- 
minent danger,  if  the  sovereign  afterwards,  on  seeing  him- 
self thus  delivered,  should  refuse  to  ratify  the  treaty,  not 
because  he  thinks  it  a  disadvantageous  one,  but  merely 
through  a  wish  to  avoid  performing  those  conditions  which 
were  annexed  as  the  price  of  his  deliverance,  he  \iould  cer- 
tainly act  in  opposition  to  all  the  rules  of  honour  and  equity. 
This  would  be  a  case  in  which  we  might  apply  the  maxim, 
summum  jus,  summa  injuria. 

To  the  example  we  have  drawn  from  the  Roman  history,  let 
us  add  a  famous  one  taken  from  modern  history.  The  Swiss, 
dissatisfied  with  France,  entered  into  an  alliance  with  the 
emperor  against  Louis  XII.  and  made  an  irruption  into  Bur- 
gundy, in  the  year  1513.  They  laid  siege  to  Dijon.  La 
Trimouille,  who  commanded  in  the  place,  fearing  that  he 
should  be  unable  to  save  it,  treated  with  the  Swiss,  and, 
without  waiting  for  a  commission  from  the  king,  concluded 
an  agreement,  by  virtue  of  which  the  king  of  France  was  to 
renounce  his  pretensions  to  the  duchy  of  Milan,  and  to  pay 
the  Swiss,  by  settled  instalments,  the  sum  of  six  hundred 
thousand  crowns;  whereas  the  Swiss,  on  their  side,  pro- 
mised nothing  further  than  to  return  home  to  their  own 
country, — thus  remaining  at  liberty  to  attack  France  again, 
if  they  thought  proper.  They  received  hostages,  and  de- 
parted. The  king  was  very  much  dissatisfied  with  the 
treaty,  though  it  had  saved  Dijon,  and  rescued  the  king- 
dom from  an  imminent  and  alarming  danger;  and  he  refused 

*  Jus  Nat.  et  Gent  lib.  viii.  cap.  ix.  §  12. 
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BOOK  it  to  ratify  it*."  It  is  certain  that  La  Trimouille  had  exceeded 
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the  powers  he  derived  from  his  commission,  especially  in 
promising  that  the  king  should  renounce  the  duchy  of  Mi- 
lan. It  is  probable  indeed  that  his  only  view  was  to  rid  him- 
self of  an  enemy  whom  it  was  less  difficult  to  over-reach  in 
negotiation  than  to  subdue  in  battle,  Louis  was  not  obliged 
to  ratify  and  execute  a  treaty  concluded  without  orders  and 
without  authority ;  and,  if  the  Swiss  were  deceived,  they 
could  only  blame  their  own  imprudence.  But,  as  it  mani- 
festly appeared  that  La  Trimouille  did  not  behave  towards 
them  with  candour  and  honesty,  since  he  had  deceived  them 
on  the  subject  of  the  hostages,  by  giving,  in  that  character, 
men  of  the  meanest  rank,  instead  of  four  of  the  most  dis- 
tinguished citizens,  as  he  had  promised*]-, — the  Swiss  would 
have  been  justifiable  in  refusing  to  make  peace  without  ob- 
taining satisfaction  for  that  act  of  perfidy,  either  by  the  sur- 
render of  him  who  was  the  author  of  it,  or  in  some  other 
manner. 

The  promises,  the  conventions,  all  the  private  contracts 
of  the  sovereign,  are  naturally  subject  to  the  same  rules  as 
those  of  private  persons.  If  any  difficulties  arise  on  the 
subject,  it  is  equally  conformable  to  the  rules  of  decorum, 
to  that  delicacy  of  sentiment  which  ought  to  be  particularly 
conspicuous  in  a  sovereign,  and  to  the  love  of  justice,  to 
cause  them  to  be  decided  by  the  tribunals  of  the  state.  And 
such  indeed  is  the  practice  of  all  chilised  states  that  are 
governed  by  settled  laws. 

§214,  Con-     The  conventions  and  contracts  which  the  sovereign,  in 
tracts  made  jjjs  sovereign  character  and  in  the  name  of  the  state,  forms 
private  per-  Wlt^  P^vate  individuals  of  a  foreign  nation,  fall  under  the 
sons  in  the  rules  we  have  laid  down  with  respect  to  public  treaties.    In 
name  of  the  fact,  when  a  sovereign  enters  into  a  contract  with  one 
£tatc*         who  is  wholly  independent  of  him  and  of  the  state,  whether 
it  be  with  a  private  person,  or  with  a  nation  or  sovereign, 
this  circumstance  does  not  produce  any  difference  in  the 
rights  of  the  parties.  If  the  private  person  M  ho  has  treated 
with  the   sovereign  is  his  subject,  the  rights  of  each 
party  in  this  case  also  are  the  same:  but  there  is  a  differ- 
ence in  the  manner  of  deciding  the  controversies  which 
may  arise  from  the  contract.    That  private  person,  being  a 
subject  of  the  state,  is  obliged  to  submit  his  pretensions  to 
the  established  courts  of  justice.    It  is  added  by  some  wri- 
ters on  this  subject,  that  the  sovereign  may  rescind  those 
contracts,  if  they  prove  inimical  to  the  public  welfare.  Un- 
doubtedly he  may  do  so,  but  not  upon  any  principle  derived 

*  Guicciordini,  book  xii.  chap.  ii.       f  See  De  Watteville's  History  of 
-De  Watteville  s  History  of  the  Hcl-    the  Helvetic  Confederacy,  p.  1 90. 
A  cticConfedeiacy,  partiu  p.  l&l,  &c. 
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from  the  peculiar  nature  of  such  contracts:— it  must  be  BOOKII. 
either  upon  the  same  principle  which  invalidates  even  a 
public  treaty  when  it  is  ruinous  to  the  state  and  inconsist- 
ent with  the  public  safety, — or  by  virtue  of  the  eminent  do- 
main, which  gives  the  sovereign  a  right  to  dispose  of  the 
property  of  the  citizens  with  a  view  to  the  common  safety. 
We  speak  here  of  an  absolute  sovereign.  It  is  from  the 
constitution  of  each  state  that  we  are  to  learn  who  are  the 
persons,  and  what  is  the  power,  entitled  to  contract  in  the 
name  of  the  state,  to  exercise  the  supreme  authority,  and 
to  pronounce  on  what  the  public  welfare  requires. 

When  a  lawful  power  contracts  in  the  name  of  the  state,  §2i5.They 
it  lays  an  obligation  on  the  nation  itself,  and  consequently  are  binding 
on  all  the  future  rulers  of  the  society.    When,  therefore,  a  ^n,  and^n 
prince  has  the  power  to  form  a  contract  in  the  name  of  the  his  succes- 
state,  he  lays  an  obligation  on  all  his  successors ;  and  these sors* 
are  not  less  bound  than  himself  to  fulfil  his  engagements. 

The  conductor  of  the  nation  may  have  dealings  of  his  §210.  Debts 
own,  and  private  debts ;  and  his  private  property  alone  is  of.Ithca8n°(Je-1 
liable  for  the  discharge  of  such  debts.  But  loans  contracted 
for  the  service  of  the  state,  debts  incurred  in  the  adminis- 
tration of  public  affairs,  are  contracts  in  all  the  strictness  of 
law,  and  obligatory  on  the  state  and  the  whole  nation,  which 
is  indispensably  bound  to  discharge  those  debts*.  When 
once  they  have  been  contracted  by  lawful  authority,  the 
right  of  the  creditor  is  indefeasible.  Whether  the  money 
borrowed  has  been  turned  to  the  advantage  of  the  state,  or 
squandered  in  foolish  expenses,  is  no  concern  of  the  person 
who  has  lent  it :  he  has  intrusted  the  nation  with  his  pro- 
perty, and  the  nation  is  bound  to  restore  it  to  him  again : 
it  is  so  much  the  worse  for  her,  if  she  has  committed  the 
management  of  her  affairs  to  improper  hands. 

This  maxim,  however,  has  its  bounds,  founded  even  on 
the  nature  of  the  thing.  The  sovereign  has  not,  in  general, 
a  power  to  render  the  state  or  body  corporate  liable  for  the 
debts  he  contracts,  unless  they  be  incurred  with  a  view  to 
the  national  advantage,  and  in  order  to  enable  him  to  pro- 
vide for  all  occurrences.  If  he  is  absolute,  it  belongs  to 
him  alone  to  decide,  in  all  doubtful  cases,  what  the  welfare 
and  safety  of  the  state  require.  But,  if  he  should,  without 

*  In  1596,  Philip  II.  declared  sede  them.   He  could  no  longer  find 

himself  a  bankrupt,  under  pretence  any  one  who  was  willing  to  lend  him 

that  an  unfair  advantage  had  been  money;  and  his  affairs  suffered  so 

taken  of  his  necessities.  His  creditors  severely  in  consequence,  that  he  was 

loudly  exclaimed  against  his  conduct,  obliged  to  replace  things  on  their 

and  asserted  that  no  confidence  could  former  footing,  and  to  heal  the  wound 

thenceforward  be  placed  either  in  his  which  he  had  given  to  the  public 

word  or  his  treaties,  since  he  inter-  faith.— Grotius,  Hist  of  the  Distur- 

posed  the  royal  authority  to  super-  bances  in  the  Netherlands,  book  v. 
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BOOK  ii.   necessity,  contract  debts  of  immense  magnitude  and  capable 

CHAP,  xiv.  Of  ruining  the  nation  for  ever,  there  could  not  then  exist 

any  doubt  in  the  case :  the  sovereign  has  evidently  acted 

without  authority;  and  those  who  have  lent  him  their  money, 

[  238  ]  have  imprudently  risked  it.    It  cannot  be  presumed  that  a 

nation  has  ever  consented  to  submit  to  utter  ruin  through 

the  caprice  and  foolish  prodigality  of  her  ruler. 

As  the  national  debts  can  only  be  paid  by  contributions 
and  taxes,  wherever  the  sovereign  has  not  been  intrusted 
by  the  nation  with  a  power  to  levy  taxes  and  contributions, 
or,  in  short,  to  raise  supplies  by  his  own  authority,  neither 
has  he  a  power  to  render  her  liable  for  what  he  borrows,  or 
to  involve  the  state  in  debt.  Thus,  the  king  of  England, 
wbo  has  the  right  of  making  peace  and  war,  has  not  that  of 
contracting  national  debts,  without  the  concurrence  of  par- 
liament ;  because  lie  cannot,  without  their  concurrence,  levy 
any  money  on  his  people. 

§  217.  DO-  The  case  is  not  the  same  with  the  donations  of  the  sove- 
nationa  of  reign  as  with  his  debts.  When  a  sovereign  has  borrowed 
re*  n°VC"  w™ou*  necessity,  or  for  an  unwise  purpose,  the  creditor 
@n'  has  intrusted  the  state  with  his  property;  and  it  is  just 
that  the  state  should  restore  it  to  him,  if,  at  the  time  of  the 
transaction,  he  could  entertain  a  reasonable  presumption 
that  it  was  to  the  state  he  was  lending  it.  But,  when  the 
sovereign  gives  away  any  of  the  property  of  the  state, — a 
part  of  the  national  domain, — a  considerable  fief, — he  has 
no  right  to  make  such  grant  except  with  a  view  to  the 
public  welfare,  as  a  reward  for  services  rendered  to  the 
state,  or  for  some  other  reasonable  cause,  in  which  the 
nation  is  concerned :  if  he  has  made  the  donation  without 
reason  and  without  a  lawful  cause,  he  has  made  it  without 
authority.  His  successor,  or  the  state,  may  at  any  time  re- 
voke such  a  grant :  nor  would  the  revocation  be  a  wrong 
done  to  the  grantee.,  since  it  does  not  deprive  him  of  any 
thing  which  he  could  justly  call  his  own.  What  we  here 
advance  holds  true  of  every  sovereign  whom  the  law  does 
not  expressly  invest  with  the  free  ami  absolute  disposal  of 
the  national  property:  so  dangerous  a  power  is  never  to  be 
founded  on  presumption. 

Immunities  and  privileges  conferred  by  the  mere  liberality 
of  the  sovereign,  are  a  kind  of  donations,  and  may  be  re- 
voked in  the  same  manner,  if  they  prove  detrimental  to  the 
state.  But  a  sovereign  cannot  revoke  them  by  his  bare 
authority,  unless  he  be  absolute :  and,  even  in  this  case,  he 
ought  to  be  cautious  and  moderate  in  the  exertion  of  his 
power,  uniting  an  equal  share  of  prudence  and  equity  on 
the  occasion.  Immunities  granted  for  particular  reasons, 
or  with  a  view  to  some  return,  partake  of  the  nature  of  a 
burthensome  contract,  and  can  only  be  revoked  in  case  of 
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abuse,  or  when  they  become  incompatible  with  the  safety  of  BOOK  n. 
the  state.  And  if  they  be  suppressed  on  this  latter  account,  CHAP-  XIV 
an  indemnification  is  due  to  those  who  enjoyed  them. 


[  229   ] 


CHAP.  XV.  CHAP.  XV, 

OF   THE   FAITH   OF  TREATIES. 

THOUGH  we  have  sufficiently  established  (§§  103  and  §2i8.What 
16i)  the  indispensable  necessity  of  keeping  promises,  and  JJJJJJ^. 
observing  treaties,  the  subject  is  of  such  importance,  that  t;ons. 
we  cannot  forbear  considering  it  here  in  a  more  general 
view,  as  interesting,  not  only  to  the  contracting  parties, 
but  likewise  to  all  nations,  and  to  the  universal  society  of 
mankind. 

Every  thing  which  the  public  safety  renders  inviolable  is 
sacred  in  society!  Thus,  the  person  of  the  sovereign  is 
sacred,  because  the  safety  of  the  state  requires  that  he 
should  be  in  perfect  security,  and  above  the  reach  of  vio- 
lence :  thus  the  people  of  Rome  declared  the  persons  of 
their  tribunes  sacred, — considering  it  as  essential  to  their 
own  safety  that  their  defenders  should  be  screened  from  all 
violence,  and  even  exempt  from  fear,  livery  thing,  there- 
fore, which  the  common  safety  of  mankind,  and  the  peace 
and  security  of  human  society  require  to  be  held  inviolable, 
is  a  thing  that  should  be  sacred  among  nations. 

Who  can  doubt  that  treaties  are  in  the  number  of  those  §219.  Trea- 
things  that  are  to  be  held  sacred  by  nations?    By  treaties tiea '  "  sa- 
the  most  important  affairs  are  determined ;  by  them  the  ™een  e" 
pretensions  of  sovereigns  are  regulated ;  on  them  nations  nations. 
are  to  depend  for  the  acknowledgment  of  their  rights,  and 
the  security  of  their  dearest  interests.    Between  bodies 
politic, — between  sovereigns  who  acknowledge  no  superior 
on  earth, — treaties  are  the  only  means  of  adjusting  their 
various  pretensions,— of  establishing  fixed  rules  of  conduct, 
— of  ascertaining  what  they  are  entitled  to  expect,  and  what 
they  have  to  depend  on.    But  treaties  are  no  better  than 
empty  words,  if  nations  do  not  consider  them  as  respectable 
engagements,— as  rules  which  are  to  be  inviolably  observed 
by  sovereigns,  and  held  sacred  throughout  the  whole  earth. 

The  faith  of  treaties,— that  firm  and  sincere  resolution,—  §  220.  The 
that  invariable  constancy  in  fulfilling  our  engagements,— of  ^tho 
which  we  make  profession  in  a  treaty,  is  therefore  to  be  crcd> 
held  sacred  and  inviolable  between  the  nations  of  the  earth, 
whose  safety  and  repose  it  secures :  and,  if  mankind  be  not 
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BOOK  ir.    wilfully  deficient  in  their  duty  to  themselves,  infamy  must 
C"AP- xv-  ever  be  the  portion  of  him  who  violates  his  faith. 
§  221.   He     He  who  violates  his  treaties,  violates  at  the  same  time  the 
who  violates  ]„.  Of  nations ;  for,  he  disregards  the  faith  of  treaties,— that 
Saiates^the  &**  which  the  law  of  nations  declares  sacred;  and,  so  far 
law  of  na-  as  depends  on  him,  he  renders  it  vain  and  ineffectual, 
tions.         Doubly  guilty,  he  does  an  injury  to  his  ally,  he  does  an  in- 
jury to  ail  nations,  and  inflicts  a  wound  on  the  great  society 
[  330  ]  of  mankind.  "  On  the  observance  and  execution  of  treaties," 
said  a  respectable  sovereign,  "  depends  all  the  security 
which  princes  and  states  have  with  respect  to  each  other  : 
and  no  dependence  could  henceforward  be  placed  in  future 
conventions,  if  the  existing  ones  were  not  to  be  observed*." 
§222.  Right     As  all  nations  are  interested  in  maintaining  the  faith  of 
of  nations  treaties,  and  causing  it  to  be  every  where  considered  as 
^hodisre^ sacr$d  and  inviolable,  so  likewise  they  are  justifiable  in 
gards  the     forming  a  confederacy  for  the  purpose  of  repressing  him 
faith  of  trea-  who  testifies  a  disregard  for  it,— who  openly  sports  with  it,— 
es*  who  violates  and  tramples  it  under  foot.    Such  a  man  is  a 

public  enemy  who  saps  the  foundations  of  the  peace  and 
common  safety  of  nations.    But  we  should  be  careful  not 
to  extend  this  maxim  to  the  prejudice  of  that  liberty  and 
independence  to  which  every  nation  has  a  claim.    When  a 
sovereign  breaks  his  treaties,  or  refuses  to  fulfil  them,  this 
does  not  immediately  imply  that  he  considers  them  as  empty 
names,  and  that  he  disregards  the  faith  of  treaties :  he  may 
have  good  reasons  for  thinking  himself  liberated  from  his 
engagements;   and  other  sovereigns  have  not  a  right  to 
judge  him.    It  is  the  sovereign  who  violates  his  engage- 
ments on  pretences  that  are  evidently  frivolous,  or  who  does 
not  even  think  it  worth  his  while  to  allege  any  pretence 
whatever,  to  give  a  colourable  gloss  to  his  conduct,  and  cast 
a  veil  over  his  want  of  faith,— it  is  such  a  sovereign  who 
deserves  to  be  treated  as  an  enemy  to  the  human  race. 
§  223.  The     In  treating  of  religion,  in  the  first  book  of  this  work,  we 
tims fioiat- could  not  avoid  gfrtog  several  instances  of  the  enormous 
ed  by  the    abuses  which  the  pojjes  formerly  made  of  their  authority. 
popes.        There  was  one  in  particular,  which  was  equally  injurious  to 
all  states,  and  subversive  of  the  law  of  nations.    Several 
popes  have  undertaken  to  break  the  treaties  of  sovereigns ; 
they  Carried  their  daring  audacity  so  far  as  to  release  a  con- 
tracting power  from  his  engagements,  and  to  absolve  him 
from  the  oaths  by  which  he  had  confirmed  them.    Cesarini, 
legate  of  pope  Eugenius  the  Fourth,  wishing  to  break  the 
treaty  which  Uladislaus,  king  of  Poland  and  Hungary,  had 

*  Resolution  of  the  States-General,    to  the  Memorial  of  the1  Marquis  de 
of  the  15tb  of  March,  1726,  in  answer    St.  Philip,  Ambassador  of  Spain. 
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concluded  with  the  sultan  Amurath,  pronounced,  in  the  BOOKH. 
pope's  name,  the  king's  absolution  from  his  oaths*.  In  C"AP- xv- 
those  times  of  ignorance,  people  thought  themselves  really 
bound  by  nothing  but  their  oaths,  and  they  attributed  to 
the  pope  the  power  of  absolving  them  from  oaths  of  every 
kind.  Uladistaus  renewed  hostilities  against  the  Turks: 
but  that  prince,  in  other  respects  worthy  of  a  better  fate, 
paid  dearly  for  his  perfidy,  or  rather  for  his  superstitious 
weakness:  he  perished,  with  his  army,  near  Varna:— a  loss 
which  was  fatal  to  Christendom,  and  brought  on  her  by 
her  spiritual  head.  The  following  epitaph  was  written  on 
Uladislaus: 

r 

Romulidac  Cannas,  ego  Varnam  clade  notavi.  *• 

Discite,  tnortales,  non  temerare  fidem. 
Me  nisi  pontifices  jussissent  rumpere  fcedus, 

Non  ferret  Scythicum  Pannonis  ora  jugum. 

Pope  John  XII.  declared  null  the  oath  which  the  empe- 
ror Louis  of  Bavaria,  and  his  competitor  Frederic  of  Aus- 
tria, had  mutually  taken  when  the  emperor  set  the  latter  at 
liberty.  Philip  duke  of  Burgundy,  abandoning  the  alliance 
of  the  English,  procuied  from  the  pope  and  the  council  of 
Basil  an  absolution  from  his  oath.  And  at  a  time  when  the 
revival  of  letters,  and  the  establishment  of  the  reformation 
should  have  rendered  the  popes  more  circumspect,  the  le- 
gate Caraffa,  in  order  to  induce  Henry  II.  of  France  to  a 
renewal  of  hostilities,  had  the  audacity  to  absolve  him,  in 
1556,  from  the  oath  he  had  made  to  observe  the  truce  of 
Vaucellesf.  The  famous  peace  of  Westphalia  displeasing 
the  pope  on  many  accounts,  he  did  not  confine  himself  to 
protesting  against  the  articles  of  a  treaty  in  which  all  Eu- 
rope was  interested :  he  published  a  bull,  in  which, /row  his 
own  certain  knowledge,  and  full  ecclesiastical  power,  he  de- 
clared several  articles  of  the  treaty  null,  vain>  invalid,  ini- 
quitous, unjust,  condemned,  reprobated,  frivolous,  void  of 
jorce  and  effect ;  and  that  nobody  was  bound  to  observe  them 
or  any  of  tfiem,  though  they  were  confirmed  by  oath.— Nor 
was  this  all:— his  holiness  assuming  the  tone  of  an  absolute 
master,  proceeds  thus— And9  nevertheless,  for  the  greater 
precaution,  and  as  much  as  need  be,  from  tlie  same  motions, 
knowledge,  deliberations,  and  plenitude  of  power,  we  con- 

*  History  of  Poland,  by  the  Che-  virtue  of  the  powers  vested  in  him  by 

vaiierde  Solignac,  vol.  iv.112.    He  his  holiness,  had  absolved  the  king 

quotes  Dlugoss,  Neugobauer,  Sar-  from  the  oaths  he  had  taken  in  ratifi- 

nicki,  Herhurt,  De  Fulstin,  &c.  cation  of  the  truce,  he  even  permitted 

t  On  these  facts,  see  the  French  him  to  attack  the  emperor  and  his 

and  German  historians.—**  Thus  war  son  without  a  previous  declaration  of 

was  determined  on  in  favour  of  the  hostilities."— De  Thou,  lib.  xvii, 
pope ;  and  after  cardinal  Caraffa,  by 


II  OF  THE  FAITH  OF  TREATIES. 

JOOK  ii.  demn>  reprobate,  break,  annul,  and  deprive  of  all  force  and 
rfApyX^  effect  ,  the  said  articles,  and  all  the  other  things  prejudicial 
to  the  above,  §•<?.*  Who  does  not  see  that  these  daring 
acts  of  the  popes5  which  were  formerly  very  frequent,  were 
violations  of  the  law  of  nations,  and  directly  tended  to  de- 
stroy all  the  bands  that  could  unite  mankind,  and  to  sap  the 
foundations  of  their  tranquillity,  or  to  render  the  pope  sole 
arbiter  of  their  affairs? 

224.  This     But  who  can  restrain  his  indignation  at  seeing  this  strange 

a^use  authorized  by  princes  themselves?  In  the  treaty  con- 
eluded  at  Vincennes,  between  Charles  V.  king  of  France, 
and  Robert  Stuart  king  of  Scotland,  in  1371,  it  was  agreed 
that  the  pope  should  absolve  the  Scots  from  all  the  oaths 
they  had  taken  in  swearing  to  a  truce  with  the  English)  and 
that  lie  should  promise  never  to  absohe  the  French  or  Scots 
Ifrom  the  oaths  they  were  about  to  make  in  swearing  to  the 
new  treaty.^ 

225.  Use     The  custom  generally  received  in  former  times,  of  swear- 

f  an  oath  fog  to  the  observance  of  treaties,  had  furnished  the  popes 
i  treaties. 


ft  pretext  for  claiming  the  power  of  breaking  them,  by 
t  does  not  absolving  the  contracting  parties  from  their  oaths.  But,  in 
onstjtnte  the  present  day,  even  children  know  that  an  oath  does  not 
on  02!)."  constitute  the  obligation  to  keep  a  promise  or  a  treaty:  it 
only  gives  an  additional  strength  to  that  obligation,  by  call- 
ing God  to  bear  witness.  A  man  of  sense,  a  man  of  honour, 
does  not  think  himself  less  bound  by  his  word  alone,  by  his 
faith  once  pledged,  than  if  he  had  added  the  sanction  of  an 
oath.  Cicero  would  not  have  us  to  make  much  difference 
between  a  perjurer  and  a  liar.  "  The  habit  of  lying  (says 
that  great  man)  paves  the  way  to  perjury.  Whoever  can 
be  prevailed  on  to  utter  a  falsehood,  may  be  easily  won  over 
to  commit  perjury  :  for  the  man  who  has  once  deviated  from 
the  line  of  truth,  generally  feels  as  little  scruple  in  consent- 
ing to  a  perjury  as  to  a  lie.  For,  what  influence  can  the  in- 
vocation of  the  gods  have  on  the  mind  of  him  who  is  deaf 
to  the  voice  of  conscience  ?  The  same  punishment,  there- 
fore, which  heaven  has  ordained  for  the  perjurer,  awaits 
also  the  liar  :  for  it  is  not  on  account  of  the  formula  of  words 
in  which  the  oath  is  couched,  but  of  the  perfidy  and  vil- 
lany  displayed  by  the  perjurer  in  plotting  harm  against  his 
neighbour,  that  the  anger  and  indignation  of  the  gods  is 
rousedj." 

*  History  of  the  Treaty  of  West-  obligation.  It  is  the  modern  policy 

phalia,  by  Father  Bougean,  in  12mo.,  to  restrain  prospective  oaths,  or  ra- 

vo1;  «r  fc  413;T.  „  ***  P^wes,  and  all  extwwudieiai 

t  Choisy's  History  of  Charles  V.  oaths  not  essential  for  eliciting  evi- 

P«  *82*  dence  upon  pa&l  events.—  C. 

(128)  Pale  y,  in  his  Moral  Philo-  %  At  quid  interest  inter  perjurum 

sopny,  agrees  m  this  view  of  moral  et  roendacem?  Qui  mentiri  solet, 


OF  THE  FAITH  OF  TREATIES. 

The  oath  does  not  then  produce  a  new  obligation :  it  only 
gives  additional  force  to  the  obligation  imposed  by  the  trea- 
ty,  and  in  every  thing  shares  the  same  fate  with  it.  Where 
the  treaty  is  of  its  own  nature  valid  and  obligatory,  the  oath 
(in  itself  as  upererogatory  obligation)  is  so  too:  but,  where 
the  treaty  is  void,  the  oath  is  void  likewise. 

The  oath  is  a  personal  act :  it  can  therefore  only  regard  §  226.  it 
the  person  of  him  who  swears,  whether  he  swears  himself,  J?^no{h 
or  deputes  another  to  swear  in  his  name.    However,  as  this  nat^r^f  * 
act  does  not  produce  a  new  obligation,  it  makes  no  change  obligations. 
in  the  nature  of  a  treaty.    Thus,  an  alliance  confirmed  by 
oath  is  so  confirmed  only  with  respect  to  him  who  has  con- 
tracted it:  but  if  it  be  a  real  alliance,  it  survives  him,  and 
passes  to  his  successors  as  an  alliance  not  confirmed  by  oath. 

For  the  same  reason,  since  the  oath  can  impose  no  other  §  237.   it 
obligation  than  that  which  results  from  the  treaty  itself,  it  gives  no 
gives  no  pre-eminence  to  one  treaty,  to  the  prejudice  of  JJJJJI^ 
those  that  are  not  sworn  to.    And  as,  in  case  of  two  trea-  one  treaty 
ties  clashing  with  each  other,  the  more  antient  ally  is  to  be  a^ve  «»- 
preferred  (§  167) ;  the  same  rule  should  be  observed,  even  r  "jUg  T 
though  the  more  recent  treaty  has  been  confirmed  by  an  *•  J 

oath.  In  the  same  manner,  since  it  is  not  allowable  to  en- 
gage in  treaties  inconsistent  with  existing  ones  (§  165),  the 
circumstance  of  an  oath  will  not  justify  such  treaties,  nor 
give  them  sufficient  validity  to  supersede  those  which  are 
incompatible  with  them :— if  it  had  such  an  effect,  this  would 
be  a  convenient  mode  for  princes  to  rid  themselves  of  their 
engagements. 

Thus  also  an  oath  cannot  give  validity  to  a  treaty  that  is  §  228.  it 
of  its  own  nature  invalid,— justify  a  treaty  which  is  in  itself  g^** 
unjust, — or  impose  any  obligation  to  fulfil  a  treaty,  however  treaty  th,lt 
lawfully  concluded,  when  an  occasion  occurs  in  which  the  is  invalid. 
observance  of  it  would  be  unlawful, — as  for  instance,  if  the 
ally  to  whom  succours  have  been  promised,  undertakes  a 
war  that  is  manifestly  unjust.    In  snort,  every  treaty  made 
for  a  dishonourable  purpose  (§  161),  every  treaty  prejudi- 
cial to  the  state  (§  160),  or  contrary  to  her  fundamental  laws 
(Book  I.  §  865),  being  in  its  own  nature  void, — the  oath 
that  may  have  been  added  to  such  a  treaty,  is  void  likewise, 
and  falls  to  the  ground  together  with  the  covenant  which  it 
was  intended  to  confirm. 

pejerare  consuevit.    Quern  ego,  nt  perjuro,  haec  eadem  mendaci  consti- 

mentiatur,  inducere  possum,  ut  peje-  tuta  eat.    Non  enira  ex  pactione 

ret,  exorare  facile  potero;  nam  qui  verboram  quibus  jusjwandum  cora- 

semel  a  veritate  deflexit,  hie  non  ma-  prehenditur,  sed  ex  perfidia  et  mali- 

jori  religione  ad  perjurium  quam  ad  tia  per  quam  insidi®  tenduntur  ahcui, 

mendacium  peiduci  consuevit.  Quis  dii  immortales  honrinibus  irasci  et 

enim  deprecatione  deorum,  non  con-  succensere  cpnau6runt.-Cicer.Orat. 

scientise   fide  commovetur?    Prop*  pro  Q.  KOJCIO,  comcedo. 
terea,  quoc  pcena  ab  diia  immortahhus 
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The  asseverations  used  in  entering  into  engagements  are 
forxns  of  expression  intended  to  give  the  greater  force  to 
promises.  Thus,  kings  promise  in  the  most  sacred  manner, 
with  good  faith,  solemnly  9  irrevocably,  and  engage  their 
royal  word,  &c.  A  man  of  honour  thinks  himself  suffici- 
ently bound  by  his  word  alone :  yet  these  asseverations  are 
not  useless,  inasmuch  as  they  tend  to  prove  that  the  con- 
tracting parties  form  their  engagements  deliberately,  and 
-with  a  knowledge  of  what  they  are  about.  Hence,  conse- 
quently, the  violation  of  such  engagements  becomes  the  more 
disgraceful.  With  mankind,  whose  faith  is  so  uncertain, 
every  circumstance  is  to  be  turned  to  advantage :  and  since 
the  sense  of  shame  operates  more  powerfully  on  their  minds 
than  the  sentiment  of  duty,  it  would  be  imprudent  to  neg- 
lect this  method. 
i  230.  The  After  what  we  have  said  above  (§  163),  it  were  unneces- 

Uflr°fd     sary  .to  un{*ertake  *n  t^ia  P^ace  to  Prove  f^  the  ^h  °f 
lofdejend  treaties  has  no  relation  to  the  difference  of  religion,  and 
mthedif-  cannot  in  any  manner  depend  upon  it.    The  monstrous 
feren.ce  of   maxim,  that  no  faith  is  to  be  kept  with  heretics,  might  for- 
0  Iglon*      merly  raise  its  head  amidst  the  madness  of  party,  and  the 
fury  of  superstition :  but  it  is  at  present  generally  detested. 
•  231.  Pre-     If  the  security  of  him  who  stipulates  for  any  thing  in  his 
le^iTVin  own  ^avour  prompts  him  to  require  precision,  fullness,  and 
pording1 "  ^e  greatest  clearness  in  the  expressions, — good  faith  de- 
reaties.      mands,  on  the  other  hand,  that  each  party  should  express 
his  promises  clearly,  and  without  the  least  ambiguity.    The 
faith  of  treaties  is  basely  prostituted  by  studying  to  couch 
them  in  vague  or  equivocal  terms,  to  introduce  ambiguous 
expressions,  to  reserve  subjects  of  dispute,  to  over-reach 
those  with  whom  we  treat,  and  outdo  them  in  cunning  and 
duplicity.    Let  the  man  who  excels  in  these  arts  boast  of 
his  happy  talents,  and  esteem  himself  a  keen  negotiator ; 
2S4i  J  but,  reason  and  the  sacred  law  of  nature  will  class  him  as 
far  beneath  a  vulgar  cheat  as  the  majesty  of  kings  is  ex- 
alted above  private  persons.    True  diplomatic  skill  consists 
in  guarding  against  imposition,  not  in  practising  it. 

232.  Sub-      Subterfuges  in  a  treaty  are  not  less  contrary  to  good  faith. 
rfuges  in  Hjs  catholic  majesty,  Ferdinand,  having  concluded  a  treaty 
eat  es.      ^^  ^e  archduke  his  son-in-law,  thought  he  could  evade  it 

by  privately  protesting  against  the  treaty :— a  puerile  finesse! 
which,  without  giving  any  right  to  that  prince,  only  exposed 
his  weakness  and  duplicity. 

233.  An      The  rules  that  establish  a  lawful  interpretation  of  treaties 
identiy    are  sufficiently  important  to  be  made  the  subject  of  a  dis- 
rtation^  ^nct  chapter.    For  the  present,  let  us  simply  observe  that 
jonsisent  an  evidently  false  interpretation  is  the  grossest  imaginable 

violation  of  the  faith  of  treaties.  He  that  resorts  to  such 
an  expedient,  either  impudently  sports  with  that  sacred 
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faith,  or  sufficiently  evinces  his  inward  conviction  of  the  de-  BOOR  n. 
gree  of  moral  turpitude  annexed  to  the  violation  of  it:  he  °HAP-XV.. 
wishes  to  act  a  dishonest  part,  and  yet  preserve  the  charac- 
ter of  an  honest  man  :  he  is  a  puritanical  impostor,  who  ag- 
gravates his  crime  by  the  addition  of  a  detestable  hypocrisy. 
Grotius  quotes  several  instances  of  evidently  false  interpre- 
tations put  upon  treaties*:—  the  Plateaus  having  promised 
the  Thebans  to  restore  their  prisoners,  restored  them  after 
they  had  put  them  to  death.  Pericles  having  promised  to 
spare  the  lives  of  such  of  the  enemy  as  laid  down  their 
armsfj  ordered  all  those  to  be  killed  who  had  iron  clasps  to 
their  cloaks.  A  Roman  general  J  having  agreed  with  An* 
tiochus  to  restore  him  half  of  his  fleet,  caused  each  of  the 
ships  to  be  sawed  in  two.  All  these  interpretations  are  as 
fraudulent  as  that  of  Rhadamistus,  who,  according  to  Taci- 
tus's  account  ||,  having  sworn  to  Mithridates  that  he  would 
not  employ  either  poison  or  the  steel  against  him,  caused  him 
to  be  smothered  under  a  heap  of  clothes. 

Our  faith  may  be  tacitly  pledged,  as  well  as  expressly:  it  §234.  Faith 
is  sufficient  that  it  be  pledged,  in  order  to  become  obljga-  tl|cLtl)rd 
tory:  the  manner  can  make  no  difference  in  the  case.    The  p  e  ge  * 
tacit  pledging  of  faith  is  founded  on  a  tacit  consent  ;  and  a 
tacit  consent  is  that  which  is,  by  fair  deduction,  inferred 
from  our  actions.    Thus,  as  Grotius  observes  §,  whatever  is 
included  in  the  nature  of  certain  acts  which  are  agreed  up- 
on, is  tacitly  comprehended  in  the  agreement  :  or,  in  other 
words,  every  thing  which  is  indispensably  necessary  to  give 
effect  to  the  articles  agreed  on,  is  tacitly  granted.    If,  for 


instance,  a  promise  is  made  to  a  hostile  army  who  have  ad- 
vanced far  into  the  country,  that  they  shall  be  allowed  to 
return  home  in  safety,  it  is  manifest  that  they  cannot  be  re-  [  235  ] 
fused  provisions;  for  they  cannot  return  without  them.  In 
the  same  manner,  in  demanding  or  accepting  an  interview, 
full  security  is  tacitly  promised.  Livy  justly  says,  that  the 
Gallo-Greeks  violated  the  law  of  nations  in  attacking  the 
consul  Manlius  at  the  time  when  he  was  repairing  to  the 
place  of  interview  to  which  they  had  invited  him^f.  The 
emperor  Valerian,  having  been  defeated  by  Sapor,  king  of 
Persia,  sent  to  him  to  sue  for  peace.  Sapor  declared  that  he 
wished  to  treat  with  the  emperor  in  person  ;  and  Valerian 
having  consented  to  the  interview,  without  any  suspicion  of 


*  De  Jure  Belli  at  Pacis,  lib.  ii.  J  Q.  Fabius  Labeo,  aeccording  to 

cap*  xvi.  §  5.  Valerius  Maximus;  Livy  makes  no 

f  Literally,  ".laid  down  their  iron  mention  of  the  transaction, 

or  steel:"  hence  the  perfidious  quib-  ||  Annal.  lib.  xii. 

ble  on  the  word  iron,  which  cannot  §  Lib*  Hi.  cap.  xxiv.  §  1. 

be  so  well  rendered  in  English.  H  Livy,  lib.  xxxviii,  cap.  xxv. 
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DOOR,  u,    fraud,  was  carried  off  by  the  perfidious  enemy,  who  kept 
CHAP,  xv.  him  a  prisoner  till  his  death,  and  treated  him  with  the  most 
brutal  cruelty*, 

Grotius,  in  treating  of  tacit  conventions,  speaks  of  those 
in  which  the  parties  pledge  their  faith  by  mute  signs-|v  But 
we  ought  not  to  confound  these  two  kinds  of  tacit  conven- 
tions: for,  that  consent  which  is  sufficiently  notified  by  a 
sign,  is  an  express  consent,  as  clearly  as  if  it  had  been  sig- 
nified by  the  voice.  Words  themselves  are  but  signs  estab- 
lished by  custom :  and  there  are  mute  signs  which  estab- 
lished custom  renders  as  clear  and  as  express  as  words.  Thus, 
at  the  present  day,  by  displaying  a  white  flag,  a  parley  is  de- 
manded, as  expressly  as  it  could  be  done  by  the  use  of  speech. 
Security  is  tacitly  promised  to  the  enemy  who  advances  up- 
on this  invitation. 


vi.  CHAP.  XVI. 

OF  SECURITIES  GIVEN  FOR  THE  OBSERVANCE  OF  TREATIES. 

§  ass.  Gua-  CONVINCED  by  unhappy  experience,  that  the  faith  of 
"Mty>  treaties,  sacred  and  inviolable  as  it  ought  to  be,  does  not 
always  afford  a  sufficient  assurance  that  they  shall  be  punc- 
tually observed, — mankind  have  sought  for  securities  against 
perfidy, — for  methods,  whose  efficacy  should  not  depend  on 
the  good  faith  of  the  contracting  parties.  A  guaranty  is  one 
of  these  means.  When  those  who  make  a  treaty  or  peace, 
or  any  other  treaty,  are  not  perfectly  easy  with  respect  to 
its  observance,  they  require  the  guaranty  of  a  powerful 
sovereign.  The  guarantee  promises  to  maintain  the  condi- 
tions of  the  treaty,  and  to  cause  it  to  be  observed.  As  he 
may  find  himself  obliged  to  make  use  of  force  against  the 
party  who  attempts  to  violate  his  promises,  it  is  an  engage- 
ment that  no  sovereign  ought  to  enter  into  lightly,  and  with- 
out good  reason.  Princes  indeed  seldom  enter  into  it  unless 
when  they  have  an  indirect  interest  in  the  observance  of  the 
treaty,  or  are  induced  by  particular  relations  of  friendship. 
[  236  ]  The  guaranty  may  be  promised  equally  to  all  the  contract- 
ing parties,  to  some  of  them,  or  even  to  one  alone :  but  it 
is  commonly  promised  to  all  in  general.  It  may  also  hap- 
pen, when  several  sovereigns  enter  into  a  common  alliance, 
that  they  all  reciprocally  pledge  themselves  to  each  other 
as  guarantees  for  its  observance.  The  guaranty  is  a  kind  of 

*  The  Life  of  Valerian  in  Crevier's  History  of  the  Emperors, 
t  Lib.  iii*  cap.  xxiv.  §  5. 
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treaty,  by  which  assistance  and  succours  are  promised  to    BOOK  n. 
any  one,  in  case  he  has  need  of  them,  in  order  to  compel  a  CHAP>  xvr- 
faithless  ally  to  fulfil  his  engagements. 

Guaranty  being  given  in  "favour  of  the  contracting  powers,  §  236.  it 
or  of  one  of  them,  it  does  not  authorize  the  guarantee  to  hi-  sives  the 
terfere  in  the  execution  of  the  treaty,  or  to  enforce  the  ob-  SJ^SfJo 
servance  of  it,  unasked,  and  of  his  own  accord.  If,  by  mutual  interfere  un- 
consent,  the  parties  think  proper  to  deviate  from  the  tenor  asked  in  the 
of  the  treaty,  to  alter  some  of  the  articles,  or  to  cancel  it  f  *ce±n  oi 
altogether, — or  if  one  party  be  willing  to  favour  the  other 
by  a  relaxation  of  any  claim,— they  have  a  right  to  do  this, 
and  the  guarantee  cannot  oppose  it.     Simply  bound  by  his 
promise  to  support  the  party  who  should  have  reason  to 
complain  of  the  infraction  of  the  treaty,  he  has  acquired  no 
rights  for  himself.     The  treaty  was  not  made  for  him;  for, 
had  that  been  the  case,  he  would  have  been  concerned,  not 
merely  as  a  guarantee,  but  as  a  principal  in  the  contract. 
This  observation  is  of  great  importance:  for,  care  should  be 
taken,  lest,  under  colour  of  being  a  guarantee,  a  powerful 
sovereign  should  render  himself  the  arbiter  of  the  affairs  of 
his  neighbours,  and  pretend  to  give  them  law. 

But  it  is  true,  that,  if  the  parties  make  any  change  in  the 
articles  of  the  treaty  without  the  consent  and  concurrence 
of  the  guarantee,  the  latter  is  no  longer  bound  to  adhere  to 
the  guaranty;  for  the  treaty  thus  changed  is  no  longer  that 
which  he  guarantied  (129). 

As  no  nation  is  obliged  to  do  any  thing  for  another  na-  §  237.  Na- 
tion, which  that  other  is  herself  capable  of  doing,  it  natu-  t"je°fthe 
rally  follows  that  the  guarantee  is  not  bound  to  give  his  imposes!"  " 
assistance  except  where  the  party  to  whom  he  has  granted 
his  guaranty  is  of  himself  unable  to  obtain  justice. 

If  there  arises  any  dispute  between  the  contracting  par- 
ties respecting  the  sense  of  any  article  of  the  treaty,  the 
guarantee  is  not  immediately  obliged  to  assist  him  in  favour 
of  whom  he  has  given  his  guaranty.  As  he  cannot  engage 
to  support  injustice,  he  is  to  examine,  and  to  search  for  the 
true  sense  of  the  treaty,  to  weigh  the  pretensions  of  him 
who  claims  his  guaranty;  and,  if  he  finds  them  ill  founded, 
he  may  refuse  to  support  them,  without  failing  in  his  en- 
gagements. 

It  is  no  less  evident  that  the  guaranty  cannot  impair  the  §  238.  The 
rights  of  any  one  who  is  not  a  party  to  the  treaty.    If,  there-  SJJJJJJ1^. 
fore,  it  happens  that  the  guarantied  treaty  proves  deroga-pair  the*  " 
tory  to  the  rights  of  those  who  are  not  concerned  in  it, — the  rights  of  a 
treaty  being  unjust  in  this  point,  the  guarantee  is  in  no  wise  ****  Pr~"~ 

(129)  This  principle  of  the  law  of    individuals.  5  Barn.  &  Ores.  269,  2 
nations  in  this  respect  precisely  ap-    Dowl,  &  It.  22,  5  Bing.  485  — C. 
plies  to  guarantees  given  by  private 
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BOOK  ir.  bound  to  procure  the  performance  of  it;  for,  as  we  have 

CHAP,  xvi.  shewn  above,  he  can  never  have  incurred  an  obligation  to 

support  injustice.     This  was  the  reason  alleged  by  France, 

287  ]  when,  notwithstanding  her  having  guarantied  the  famous 

pragmatic  sanction  of  Charles  V  L  she  declared  for  the 

house  of  Bavaria,  in  opposition  to  the  heiress  of  that  em- 

peror.   This  reason  is  incontestably  a  good  one,  in  the 

general  view  of  it:  and  the  only  question  to  be  decided  at 

that  time  was,  whether  the  court  of  France  made  a  just 

application  of  it. 

Non  nostrum  inter  vos  tantas  componere  lites. 
I  shall  observe  on  this  occasion,  that,  according  to  com- 
mon usage,  the  term  guaranty  is  often  taken  in  a  sense 
somewhat  different  from  that  we  have  given  to  it.  For  in- 
stance, most  of  the  powers  of  Europe  guarantied  the  act  by 
which  Charles  VI.  had  regulated  the  succession  to  his  do- 
minions;— sovereigns  sometimes  reciprocally  guaranty  their 
respective  states.  But  we  should  rather  denominate  those 
transactions  treaties  of  alliance,  for  the  purpose,  in  the  for- 
mer case,  of  maintaining  that  rule  of  succession,—  and,  in 
the  latter,  of  supporting  the  possession  of  those  states. 
Z39.  DUTS  The  guaranty  naturally  subsists  as  long  as  the  treaty  that 
onero.  js  the  object  of  it;  and,  in  case  of  doubt,  this  ought  dways 
to  be  presumed,  since  it  is  required,  and  given,  for  the  se- 
curity of  the  treaty.  But  there  is  no  reason  which  can  na- 
turally prevent  its  limitation  to  a  certain  period,—  to  the 
lives  of  the  contracting  powers,  to  that  of  the  guarantee, 
&c.  In  a  word,  whatever  we  have  said  of  treaties  in  gene- 
ral, is  equally  applicable  to  a  treaty  of  guaranty. 

'witi™"     ^hen  ther,f  is  ?ues?on  of  ^ings  which  another  may  do 

^       or  give  as  well  as  he  who  promises,  as  for  instance,  the  pay- 

ment of  a  sum  of  money,  it  is  safer  to  demand  a  security 

than  a  guaranty  •  for  the  surety  is  bound  to  make  good  the 

promise  mdefeult  of  fce  principal,--whereas  the  grantee 

is  only  obliged  to  use  his  best  endeavours  to  obtlfoa  per- 

formance of  the  promise  from  him  who  has  made  it. 

ii.  A  nation  may  put  some  of  her  possessions  into  the  hands 


*  « 

If  she  thus  deposits  moveable  property,  she 

L1*  P°1?nd  *?S*  Pledged  a  c^wn  W  othe? 
jewels  to  the  sovereigns  of  Prussia.  But  sometimes  towns 
and  Provinces  are  given  in  pawn.  If  they  are  only  pledged 
by  a  deed  which  assigns  them  as  security  for  a  debt  thev 
serve  as  a  mortgage:  if  they  are  actually  put  into  the  hands 
of  the  creditor,  or  of  him  with  whom  the  affair  has  been 

flWBl 


a  8  -an  WJ1*1**  f<*  &e  interest  of  the 

debt,  the  transaction  is  called  a  compact  of  antichresis, 
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The  right  which  the  possession  of  a  town  or  province    BOOK  n. 
confers  upon  him  who  holds  it  in  pledge,  extends  no  further  "**-  XVI- 
than  to  secure  the  payment  of  what  is  due  to  him,  or  the  •|JJjj[igA' 
performance  of  the  promise  that  has  been  made  to  him.  right  over 
He  may  therefore  retain  the  town  or  the  province  in  his  what  she 
hands,  till  he  is  satisfied:  but  he  has  no  right  to  make  any  ^s  «*  a 
change  in  it;  for  that  town,  or  that  country,  does  not  belong       ge* 
to  him  as  proprietor.    He  cannot  even  interfere  in  the  go*  [  238  ] 
vernment  of  it,  beyond  what  is  required  for  his  own  security, 
unless  the  empire,  or  the  exercise  of  sovereignty,  has  been 
expressly  made  over  to  him.    This  last  point  is  not  natu- 
rally to  be  presumed,  since  it  is  sufficient  for  the  security  of 
the  mortgagee,  that  the  country  is  put  into  his  hands,  and 
under  his  power.    Further,  he  is  obliged,  like  every  other 
person  who  has  received  a  pledge,  to  preserve  the  country 
he  holds  as  a  security,  and,  as  far  as  in  his  power,  to  prevent 
its  suffering  any  damage  or  dilapidation:  he  is  responsible 
for  it;  and  if  the  country  is  ruined  through  his  fault,  he  is 
bound  to  indemnify  the  state  that  intrusted  him  with  the 
possession  of  it.  If  the  sovereignty  is  deposited  in  his  hands 
together  with  the  country  itself,  he  ought  to  govern  it  ac- 
cording to  its  constitution,  and  precisely  in  the  same  man- 
ner as  the  sovereign  of  the  country  was  obliged  to  govern 
it;  for  the  latter  could  only  pledge  his  lawful  right. 

As  soon  as  the  debt  is  paid,  or  the  treaty  is  fulfilled,  the  §  243.  How 
term  of  the  security  expires,  and  he  who  holds  a  town  or  a  *«  ** 
province  by  this  title,  is  bound  to  restore  it  faithfully,  in  the  „#$£  it? 
same  state  in  which  he  received  it,  so  far  as  this  depends  on 
him. 

But  to  those  who  have  no  kw  but  their  avarice,  or  their 
ambition—who,  like  Achilles,  place  all  their  right  in  the 
point  of  their  sword* — a  tempting  allurement  now  presents 
itself:  they  have  recourse  to  a  thousand  quibbles,  a  thou- 
sand pretences,  to  retain  an  important  place,  or  a  country 
which  is  conveniently  situated  for  their  purposes.  The 
subject  is  too  odious  for  us  to  allege  examples:  they  are  well 
enough  known,  and  sufficiently  numerous  to  convince  every 
sensible  nation,  that  it  is  very  imprudent  to  make  over  such 
securities. 

But  if  the  debt  be  not  paid  at  the  appointed  time,  or  if  §  244.  HOW 
the  treaty  be  not  fulfilled,  what  has  been  given  in  security  she  may  ap- 
may  be  retained  and  appropriated,  or  the  mortgage  seized, 
at  least  until  the  debt  be  discharged,  or  a  just  compensation 
made.  The  house  of  Savoy  had  mortgaged  the  country  of 
Yaud  to  the  cantons  of  Bern  and  Fribourg;  and  those  two 
cantons,  finding  that  no  payments  were  made,  had  recourse 
to  arms,  and  took  possession  of  the  country.  The  duke  of 

9  Jura  negat  sibi  nata,  nibil  rum  arrogat  arrais. — II  OB  AT. 
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BOOK  ii.  Savoy,  instead  of  immediately  satisfying  their  just  demands, 
CHAP  xvi.  Opp0se<j  force  t0  force,  and  gave  them  still  further  grounds 
of  complaint:  wherefore  the  cantons,  finally  successful  in 
the  contest,  have  since  retained  possession  of  that  fine 
country,  as  well  for  the  payment  of  the  debt,  as  to  defray 
the  expenses  of  the  war,  and  to  obtain  a  just  indemnifi- 
cation. 

§245.  Hos-     Finally,  there  is,  in  the  way  of  security,  another  precau- 
tages.         tion,  of  very  antient  institution,  and  much  used  among  na- 
tions— which  is,  to  require  hostages.    These  are  persons  of 
consequence,  delivered  up  by  the  promising  party,  to  him 
with  whom  he  enters  into  an  engagement,  and  to  be  detained 
[  239  ]  by  the  latter  until  the  performance  of  the  promises  which 
are  made  to  him.    In  this  case,  as  well  as  in  those  above 
mentioned,  the  transaction  is  a  pignorary  contract,  in  which 
free  men  are  delivered  up,  instead  of  towns,  countries,  or 
jewels.    With  respect  to  this  contract,  therefore,  we  may 
confine  ourselves  to  those  particular  observations  which  the 
difference  of  the  things  pledged  renders  necessary. 
§  246.  What     The  sovereign  who  receives  hostages,  has  no  other  right 
hfveover    over.tbem,  than  that  of  securing  their  persons,  in  order  to 
hostages,     detain  them  till  the  entire  accomplishment  of  the  promises 
of  which  they  are  the  pledge.    He  may  therefore  take  pre- 
cautions to  prevent  their  escaping  from  him:  but  those  pre- 
cautions should  be  moderated  by  humanity  towards  men 
whom  he  has  no  right  to  use  ill;  and  they  ought  not  to  be 
extended  beyond  what  prudence  requires. 

It  is  pleasing  to  behold  the  European  nations  in  the  pre- 
sent age  content  themselves  with  the  bare  parole  of  their 
hostages.  The  English  noblemen  who  were  sent  to  France 
in  that  character,  in  pursuance  of  the  treaty  of  Aix-la-Cha- 
pelle,  in  1748,  to  stay  till  the  restitution  of  Cape  Breton, 
were  solely  bound  by  their  word  of  honour,  and  lived  at 
court,  and  at  Paris,  rather  as  ministers  of  their  nation,  than 
as  hostages. 

§247.  Their     The  liberty  of  the  hostages  is  the  only  thing 
Eid  if  he  who  has  given  them  breaks  his  promise,  1 


^r6  and  if  he  who  has  &ven  them  breaks  his  Promise,  they  may 
*• '  be  detained  in  captivity.  Formerly  they  were  in  such  cases 
put  to^death;— an  inhuman  cruelty,  founded  on  an  error. 
It  was  imagined  that  the  sovereign  might  arbitrarily  dispose 
of  the  lives  of  his  subjects,  or  that  every  man  was  the  master 
of  his  own  life,  and  had  a  right  to  stake  it  as  a  pledge  when 
he  delivered  himself  up  as  an  hostage. 

1 248.  When     As  soon  as  the  engagements  are  fulfilled,  the  cause  for 
iMwtbuk  whic^.tlle  ^stages  were  delivered  no  longer  subsists:  they 
'then  immediately  become  free,  and  ought  to  be  restored 
without  delay.    They  ought  also  to  be  restored,  if  the  rea- 
son for  which  they  were  demanded  does  not  take  place :  to 
detain  them  then,  would  be  to  abuse  the  sacred  faith  upon 
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which  they  are  delivered.  The  perfidious  Christiern  II.  BOOK 
king  of  Denmark,  being  delayed  by  contrary  winds  before  CHAP 
Stockholm,  and,  together  with  his  whole  fleet,  ready  to 
perish  with  famine,  made  proposals  of  peace :  whereupon, 
the  administrator,  Steno,  imprudently  trusting  to  his  pro- 
mises, furnished  the  Danes  with  provisions,  and  even  gave 
Gustavus  and  six  other  noblemen  as  hostages  for  the  safety 
of  the  king,  who  pretended  to  have  a  desire  to  come  on 
shore :  but,  with  the  first  fair  wind,  Christiern  weighed  an- 
chor, and  carried  off  the  hostages;  thus  repaying  the  gene- 
rosity of  his  enemy  by  an  infamous  act  of  treachery*. 

Hostages  being  delivered  on  the  faith  of  treaties,  and  he  §  249.' 
who  receives  them  promising  to  restore  them  as  soon  as  ther  th 
the  promise  of  which  they  are  the  surety  shall  be  fulfilled,  JJg'Jj1 
— such  engagements  ought  to  be  literally  accomplished:  any e<>i 
and  the  hostages  should  be  really  and  faithfully  restored  to  accoun 
their  former  condition,  as  soon  as  the  accomplishment  of 
the  promise  has  disengaged  them.  It  is,  therefore,  not[  24 
allowable  to  detain  them  for  any  other  cause;  and  I  am 
astonished  to  find  that  some  learned  writers  teach  a  con- 
trary doctrinef.  They  ground  their  opinion  upon  the  prin- 
ciple which  authorizes  a  sovereign  to  seize  and  detain  the 
subjects  of  another  state  in  order  to  compel  their  rulers 
to  do  him  justice.  The  principle  is  true;  but  the  applica- 
tion is  not  just*  These  authors  seem  to  have  overlooked 
the  circumstance,  that,  were  it  not  for  the  faith  of  die 
treaty  by  virtue  of  which  the  hostage  has  been  delivered, 
he  would  not  be  in  the  power  of  that  sovereign,  nor  ex- 
posed to  be  so  easily  seized ;  and  that  the  faith  of  such  a 
treaty  does  not  allow  the  sovereign  to  make  any  other  use 
of  his  hostage  than  that  for  which  he  was  intended,  or  to 
take  advantage  of  his  detention  beyond  what  has  been  ex- 
pressly stipulated.  The  hostage  is  delivered  for  the  se- 
curity of  a  promise,  and  for  that  alone.  As  soon,  therefore, 
as  the  promise  is  fulfilled,  the  hostage,  as  we  have  just 
observed,  ought  to  be  restored  to  his  former  condition.  To 
tell  him  that  he  is  released  as  a  hostage,  but  detained  as  a 
pledge  for  the  security  of  any  other  pretension,  would  be 
taking  advantage  of  his  situation  as  a  hostage,  in  evident 
violation  of  the  spirit,  and  even  the  letter  of  the  convention, 
according  to  which,  as  soon  as  the  promise  is  accom- 
plished, the  hostage  is  to  be  restored  to  himself  and  his 
country,  and  reinstated  in  his  pristine  rank,  as  if  he  had 
never  been  a  hostage.  Without  a  rigid  adherence  to  this 
principle,  it  would  no  longer  be  safe  to  give  hostages,  since 
princes  might,  on  every  occasion,  easily  devise  some  pretext 

*  History  of  the  Revolutions  of  Sweden, 
f  GrotiuS;  lib.  iii.  cap.  xx.  §  55,— Wolfius,  Jos.  Gent.  §  503. 
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BOOK  n.  for  detaining  them.  Albert  the  Wise,  duke  of  Austria, 
CHAP.  XVI.  making  war  against  the  city  of  Zurich,  in  the  year  1351, 
the  two  parties  referred  the  decision  of  their  disputes  to 
arbitrators,  and  Zurich  gave  hostages.  The  arbitrators 
passed  an  unjust  sentence,  dictated  by  partiality.  Zurich, 
nevertheless,  after  having  made  a  well-grounded  complaint 
on  the  subject,  determined  to  submit  to  their  decision.  But 
the  duke  formed  new  pretensions,  and  detained  the  hos- 
tages*, contrary  to  the  faith  of  the  compromise,  and  in 
evident  contempt  of  the  law  of  nations. 

§  250.  They     But  a  hostage  may  be  detained  for  his  own  actions,  for 

"fy^J6"  crimes  committed,  or  debts  contracted  in  the  country  while 

their  own    he  is  in  hostage  there.    This  is  no  violation  of  the  faith  of 

actions.      the  treaty.    In  order  to  be  sure  of  recovering  his  liberty, 

according  to  the  terms  of  the  treaty,  the  hostage  must  not 

claim  a  right  to  commit,  with  impunity,  any  outrages  ngainst 

the  nation  by  which  he  is  kept;  and  when  he  is  about  to 

depart,  it  is  just  that  he  should  pay  his  debts. 

the5suppofrt      'fc  *s  *'ie  Party  w^°  P*ves  *^e  h°8tages  &*&  *s  t°  provide 

of  hostages.  &*  their  support;  for,  it  is  by  his  order,  and  for  his  service, 

that  they  are  in  hostage.    He  who  receives  them  for  his 

own  security  is  not  bound  to  defray  the  expense  of  their 

[  241   ]  subsistence,  but  simply  that  of  their  custody,  if  he  thinks 

proper  to  set  a  guard  over  them. 

§  352.  A  The  sovereign  may  dispose  of  his  subjects  for  the  service 
subject  Of  the  state;  he  may,  therefore,  give  them  also  as  hostages; 
"  an^  *e  Person  w^°  is  nominated  for  that  purpose,  is  bound 
to  obey,  as  he  is,  on  every  other  occasion,  when  commanded 
for  the  sen-ice  of  his  country.  But,  as  the  expenses  ought 
to  be  borne  equally  by  the  citizens,  the  hostage  is  entitled 
to  be  defrayed  and  indemnified  at  the  public  charge. 

It  is,  evidently,  a  subject  alone  who  can  be  given  as 
a  hostage  against  his  will.  With  a  vassal,  the  case  is  other- 
wise. What  he  owes  to  the  sovereign,  is  determined  by  the 
conditions  of  jhis  fief;  and  he  is  bound  to  nothing  more. 
Accordingly,  it  is  a  decided  point  that  a  vassal  cannot  be 
constrained  to  go  as  a  hostage,  unless  he  be  at  the  same 
time^a  subject. 

Whoever  has  a  power  to  make  treaties  or  conventions, 
may  give  and  receive  hostages.  For  this  reason,  not  only 
the  sovereign,  but  also  the  subordinate  authorities,  have  a 
right  to  give  hostages  in  the  agreements  they  make,  accord- 
ing to  the  powers  annexed  to  their  office,  and  the  extent  of 
their  commission.  The  governor  of  a  town,  and  the  be- 
sieging general,  give  and  receive  hostages  for  the  security 
of  the  capitulation:  whoever  is  under  their  command,  is 
bound  to  obey,  if  he  is  nominated  for  that  purpose. 

•ltchudi,vol.i.p.  431. 
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Hostages  ought  naturally  to  be  persons  of  consequence'    BOOK  n. 
since  they  are  required  as  a  security.    Persons  of  mean  OHAP- xvr- 
condition  would  furnish  but  a  feeble  security,  unless  they  •**£ ]Jttnk 
were  given  in  great  numbers.     Care  is  commonly  taken  to  ag^.6  M  " 
settle  the  rank  of  the  hostages  that  are  to  be  delivered; 
and  the  violation  of  a  compact  in  this  particular  is  a  flagrant 
dereliction  of  good  faith  and  honour.     It  was  a  shameful 
act  of  perfidy  in  La  Trimouille  to  give  the  Swiss  only 
hostages  from  the  dregs  of  the  people,  instead  of  four  of 
the  principal  citizens  of  JDijon,  as  had  been  stipulated  in  the 
famous  treaty  we  mentioned   above  (§  212).    Sometimes 
the  principal  persons  of  the  state,  and  even  princes,  are 

S'ven  in  hostage.    Francis  I.  gave  his  own  sons  as  security 
r  the  treaty  of  Madrid. 

The  sovereign  who  gives  hostages  ought  to  act  ingenu- §  854.  They 
ously  in  the  affair, — giving  them  in  reality  as  pledges  of  his  2St  fit0 
word,  and,  consequently,  with  the  intention  that  they  should  escape. 
be  kept  tiU  the  entire  accomplishment  of  his  promise.    He 
cannot,  therefore,  approve  of  their  making  their  escape: 
and,  if  they  take  such  a  step,  so  far  from  harbouring  them, 
he  is  bound  to  send  tHem  back.    The  hostage,  on  his  side, 
conformably  to  the  presumed  intention  of  his  sovereign, 
ought  faithfully  to  remain  with  him  to  whom  he  is  delivered, 
without  endeavouring  to  escape.    Cloelia  made  her  escape 
from  the  hands  of  Forsenna,  to  whom  she  had  been  de- 
livered as  a  hostage;  but  the  Romans  sent  her  back,  that 
they  might  not  incur  the  guilt  of  violating  the  treaty*. 

If  the  hostage  happens  to  die,  he  who  has  given  him  is  [  242  ] 
not  obliged  to  replace  him,  unless  this  was  made  a  part  of  §255.Whe- 
the  agreement.  The  hostage  was  a  security  required  of thcra  host- 
him :  that  security  is  lost  without  any  fault  on  his  side;  and  Jf^  ? ^  te 
there  exists  no  reason  why  he  should  be  obliged  to  give  replaced. 
another. 

If  any  one  substitutes  himself  for  a  time  in  the  place  of  a  §256.  Of 
hostage,  and  the  hostage  happens  in  the  interim  to  dtojjj£wj* 
a  natural  death,  the  substitute  is  free:  for,  in  this  case,  pia^ofa 
things  are  to  be*  replaced  in  the  same  situation  in  which  hostage. 
they  would  have  been  if  the  hostage  had  not  been  per- 
mitted to  absent  himself  and  substitute  another  in  his 
stead:  and,  for  the  same  reason,  the  hostage  is  not  free  by 
the  death  of  him  who  has  taken  his  place  only  for  a  time. 
It  would  be  quite  the  contrary,  if  the  hostage  had  been 
exchanged  for  another:  the  former  would  be  absolutely 
free  from  all  engagement;  and  the  person  who  had  taken 
his  place  would  alone  be  bound. 

If  a  prince  who  has  been  given  in  hostage  succeeds  to  §  257.  A 
the  crown,  he  ought  to  be  released  on  the  delivery  of  an- 

*  Et  Rotuani  pignus  pads  ax  fcedere  restitueront.  Tit.  Liv.  lib  ii.  cap.xiii, 

X 
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BOOK  n.    other  sufficient  hostage,  or  a  number  of  others,  who  shall 
CHAP,  xvr.  together  constitute  an  aggregate  security  equivalent  to  that 
which  he  himself  afforded  wnen  he  was  originally  given. 


that  the  king  should  be  a  hostage.  The  detention  of  the 
king's  person  by  a  foreign  power  is  a  thing  of  too  interesting 
a  nature  to  admit  a  presumption  that  the  state  had  intended 
to  expose  herself  to  the  consequences  of  such  an  event. 
Good  faith  ought  to  preside  in  all  conventions;  and  the 
manifest  or  justly  presumed  intention  of  the  contracting  par- 
ties ought  to  be  adhered  to.  If  Francis  I.  had  died  after 
having  given  his  sons  as  hostages,  certainly  the  dauphin 
should  have  been  released:  for,  he  had  been  delivered  only 
with  a  view  of  restoring  the  king  to  his  kingdom  ;  and,  if  the 
emperor  had  detained  him,  that  view  would  have  been  frus- 
trated, since  the  king  of  France  would  still  have  been  a  cap- 
tive. It  is  evident,  that,  in  this  reasoning,  I  proceed  on  the 
supposition  that  no  violation  of  the  treaty  has  taken  place 
on  the  part  of  the  state  which  has  given  a  prince  in  hostage. 
In  case  that  state  had  broken  its  promise,  advantage  might 
reasonably  be  taken  of  an  event  which  rendered  the  hostage 
still  more  valuable,  and  his  release  the  more  necessary. 
§  258.  The  The  liability  of  a  hostage,  as  that  of  a  city  or  a  country, 
liability  of  expires  with  the  treaty  which  it  was  intended  to  secure 
endshwithge  (M  248*  2483:  and  consequently,  if  the  treaty  is  personal, 
the  treaty,  the  hostage  is  free  at  the  moment  when  one  of  the  contract- 

ing powers  happens  to  die. 

§  259.  The      The  sovereign  who  breaks  his  word  after  having  given 

viDiation  of  hostages,  does  an  injury,  not  only  to  the  other  contracting 

inSSr  |S  Power»  but  ?'so  to  *ke  hostages  themselves.    For,  though 

done  tothe  subjects  are  indeed  bound  to  obey  their  sovereign  who  gives 

hostages,     them  in  hostage,  that  sovereign  has  not  a  right  wantonly  to 

sacrifice  their  liberty,  and  expose  their  lives  to  danger  with- 

[  848  ]  out  just  reasons.    Delivered  up  as  a  security  for  their  sove- 

reign's promise,  not  for  the  purpose  of  suffering  any  harm, 

—  if  he  entails  misfortune  on  them  by  violating  his  with,  he 

covers  himself  with  double  infamy.    Pawns  and  mortgages 

serve  as  securities  for  what  is  due  ;  and  their  acquisition  far 

demnifies  the  party  to  whom  the  other  fails  in  his  engage- 

ments.   Hostages  are  rather  pledges  of  the  faith  of  him  who 

gives  them;  and  it  is  supposed  that  he  would  abhor  the  idea 

of  sacrificing  innocent  persons.    But,  if  particular  conjunc- 

tures oblige  a  sovereign  to  abandon  the  hostages,  —  if,  for  ' 

example,  the  party  who  has  received  them  violates  his  en- 

gagements in  the  first  instance,  and,  in  consequence  of  his 

violation,  the  treaty  can  no  longer  be  accomplished  without 

exposing  the  state  to  danger,—  no  measure  should  be  left 

untried  for  the  delivery  of  those  unfortunate  hostages;  and 

the  state  cannot  refuse  tp  compensate  them  for  their  suffer- 
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ings,  and  to  make  them  amends,  either  in  their  own  persons,    BOOR  n. 
or  in  those  of  their  relatives.  CHAP.  *vi. 

At  the  moment  when  the  sovereign  who  has  given  the  §  260.  The 
hostage  has  violated  his  faith,  the  latter  ceases  to  retain  the  &te  of  the 
character  of  a  hostage,  and  becomes  a  prisoner  to  the  party  Vton?ewb" 
who  had  received  him,  and  who  has  now  a  right  to  detain  has  given 

him  in  perpetual  captivity.    But  it  becomes  a  generous! 

prince  to  refrain  from  an  exertion  of  his  rights  at  the  ex- ! 
pense  of  an  innocent  individual.  And  as  the  hostage  is  no 
longer  bound  by  any  tie  to  his  own  sovereign  who  has  per- 
fidiously abandoned  him, — if  he  chooses  to  transfer  his  al- 
legiance to  the  prince  who  is  now  the  arbiter  of  his  fate,  the 
latter  may  acquire  a  useful  subject,  instead  of  a  wretched 
prisoner,  the  troublesome  object  of  his  commiseration.  Or 
he  may  liberate  and  dismiss  him,  on  'settling  with  him  the 
conditions. 

We  have  alrea'dy  observed  that  the  life  of  a  hostage  can-  §  201.  of 
not  be  lawfully  taken  away  on  account  of  the  perfidy  of  die  the  right 
party  who  has  delivered  him.    The  custom  or  nations,  the  JUJj^  on 
most  constant  practice,  cannot  justify  such  an  instance  of CU80m' 
barbarous  cruelty,  repugnant  to  the  law  of  nature.   Even  at 
a  time  when  that  dreadful  custom  was  but  too  much  author- 
ised, the  great  Scipio  publicly  declared  that  he  would  not 
suffer  his  vengeance  to  fall  on  innocent  hostages,  but  on  the 
persons  themselves  who  had  incurred  the  guilt  of  perfidy, 
and  that  he  was  incapable  of  punishing  any  but  armed  ene- 
mies.*   The  emperor  Julian  made  the  same  declaration  f. 
All  that  such  a  custom  can  produce,  is  impunity  among  the 
nations  who  practise  it.    Whoever  is  guilty  of  it  cannot 
complain  that  another  is  so  too :  but  every  nation  may  and 
ought  to  declare  that  she  considers  the  action  as  a  bar- 
barity injurious  to  human  nature* 

»  [  214  ] 

CHAP.  XVIL  CHAP,  xvii. 

OF  THE  INTERPRETATION  OF  TREATIES  (180). 

IF  the  ideas  of  men  were  always  distinct  and  perfectly  JJJJi  Jj,e" 
determinate, — if,  for  the  expression  of  those  ideas,  they  had  establishing 


*  Tit.  Liv.  lib.  xxviiii  cap.  xxxiv.  tor  is  L*gu*/  AUII/WMUH.  w  wv  BI.UMIGU, 

t  See  Grotius,   lib.  iii.  cap.  xi.  in  relation  to  questions  respecting 

§  18,  not.  2.  the  construction  of  private  contracts, 

(130).     See  farther   as   to    the  statutes,  &&/%,•  well  a»  of  treaties, 

construction  of  treaties,  post  B.  iv»  as  many  of  tfe  rules  are  capable 

ch.  iii.  §  32,  post,  443.    This  chap*  of  general  application.     Questions 
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BOOK  ii.    none  but  proper  words,  no  terms  but  such  as  were  clear, 
CHAP,  xvn.  precjaej  an(j  susceptible  only  of  one  sense,— there  would 

rules  of  in-  nev-er  be  any  difficulty  in  discovering  their  meaning  in  the 

terpreta* 

tion.  . . — — 


respecting  the  construction,  infrac- 
tion, or  observance  of  treaties,  are  not 
m  general  directly  agitated  in  any 
municipal  court  of  law  or  equity  of 
Great  Britain,  at  least  as  regards  the 
adjustment  of  any  claims  between  the 
respective  states  who  were  parties  to 
the  same.    (£lpfiinstone  v.  Bedree- 
chund,  Knapp's  Rep.  340.   Lindo  v. 
Rodney,  Dougl.  313.)  Political  trea- 
ties between  a  foreign  state  and  sub- 
jects of  the  crown  of  Great  Britain, 
acting  as  an  independent  state  under 
the  powers  granted  by  charter  and 
act  of  parliament,  are  not  a  subject 
of  municipal  jurisdiction:  therefore,  a 
bill  founded  on  such  treaties  by  the 
Nabob  of  Arcot  against  the    Bast 
India  Company,  was  dismissed.  (Na- 
bob of  Camatk  v.  East  India  Com- 
pamfj  2  Yes.  jun.  56 :  and  see  in  gene- 
ral, Hill  v.  Reardon,  2  Sim,  &  Stu. 
437;  Jacob  Hep.  84;  2  Buss.  Rep. 
608 — 633;  confirming  the  general 
rule,  but  admitting  the  jurisdiction 
of  a  court  of  equity,  where  there  has 
been  a  trust.)  But,  collaterally,  courts 
of  law  very  frequently  have  to  dis- 
cuss and  to  construe  and  give  effect  to 
treaties,  as  regards  the  private  rights 
of  subjects;  and,  after  ascertaining  the 
particular  object  of  the  treaty,  the 
courts  then  construe  it  nearly  by  the 
same  rules  as  affect  contracts  between 
private  individuals.  (Per  Eyre,  C.  J. 
m  Umyatt  v.Wilson,  1  BOS.&  Pal. 
436 — 439).    And  see  in  general,  as 
to  the  construction  of  treaties,  Mar- 
riott's  case  of  Dutch  ship,  12, 13,  &c.) 
One  general  rule  to  be  ever  kept  in 
view  19,  that  it  is  the  essence  of  a 
definitive  treaty  of  peace,  that  the 
commercial  friendly  intercourse  of  the 
contracting  powers  must  be  replaced 
in  its  former  state.     (2  Chalmer's 
Opinion,  849). 

Vattelt  in  pages  244— 274,  elabo- 
rately lays  down  several  rules  for 
construing  treaties.  In  a  learned 
opinion  upon  the  subject,  it  has  been 
well  observed,  that  treaties,  being  m 
their  nature  compacts  superseding 
the  common  usage,  which  is,  strictly 
speaking,  the  law  of  nations,  by  par- 


ticular stipulations,  are  to  be  argued 
upon  the  footing  of  all  obligations 
which  arise  from  contract,  expressed 
or  tacit,  whether  quasi  ex  contractu, 
or  necessarily  implied   by  general 
words  of  comprehension;  and  the 
principles  of  the  civil  law  de  obliga* 
tfanibus,  which  is  the  law  admitted 
by  all  nations  in  Europe,  by  most  in 
their  domestic  and  by  all  in  national 
questions,  must  be  allowed  to  arbi- 
trate in  deciding  the  validity,  exist- 
ence, and  meaning  of  a  public  treaty, 
by  the  same  rules  and  reasonings  as 
when  applied  to  any  other  contract  of 
private  life.  Words  or  characters  are 
merely  used  to  convey,  by  marks  or 
sounds,  the  ideas  of  consent,  and  to 
preserve  the  memory  of  compacts: 
now,  the  end  being  thus  principally 
to  be  considered,   and  the  means 
being  regarded  only  as  declarative  of 
the  end,  if  by  any  other  means  than 
by  strict  words  a  contract  is  implied, 
it  is  undoubtedly  valid  whenever 
there  appears,  from  any  acts  or  rea- 
sonable interpretations  of  signs,  an 
.  acknowledged  consent,  and  equitable 
foundations  of  contracting;  these  cir- 
cumstances making  the  very  sub- 
stance  of  a   contract.    (Sir  James 
Marriott's  Opinion  on  the  Duration  of 
the  Treaty  of  Neutrality  in  1686,  in 
Chalmer's  Collect,  of  Opinions,  vol. 
2,  345,  346.)    Therefore,  the  rules 
of  customary  contracts  between  pri- 
vate individuals  may  in  general  be 
called  in  aid.  However,  in  debating 
any  question  upon  treaties  arising 
between  nation  and  nation,  in  the 
age  we  live  in,  it  is  necessary  to  keep 
in  view  the  general  state  and  con- 
dition of  the   contracting  powers, 
from  whence  the  arguments  of  public 
law  can  only  be  drawn  with  any  just 
decision.     (2  Chalmer's  Col.  Op. 
347.)   It  has  also  been  considered 
that  a  general   commercial  treaty, 
not  limited  by  its  terms  to  a  par- 
ticular time,  is  only  suspended  by  a 
war  i  and  that,  upon  the  return  of 
peace,  it  will  tacitly  revive  by  impli- 
cation, unless  there  be  an  express 
declaration  to  the  contrary.  (2  Chat- 
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words  by  which  they  intended  to  express  it:  nothing  more  BOOKH. 
would  be  necessary,  than  to  understand  the  language.  But,  CHAP- XY"' 
even  on  this  supposition,  the  art  of  interpretation  would  still 
not  be  useless.  In  concessions,  conventions,  and  treaties, 
in  all  contracts,  as  well  as  in  the  laws,  it  is  impossible  to 
foresee  and  point  out  all  the  particular  cases  that  may  arise : 
we  decree,  we  ordain,  we  agree  upon  certain  things,  and  ex- 
press them  in  general  terms;  and,  though  all  the  expressions 
of  a  treaty  should  be  perfectly  clear,  plain,  and  determinate, 
the  true  interpretation  would  still  consist  in  making,  in  all 
the  particular  cases  that  present  themselves,  a  just  applica- 
tion of  what  has  been  decreed  in  a  general  manner.  But 
this  is  not  all: — conjunctures  vary,  and  produce  new  kinds 
of  cases,  that  cannot  be  brought  within  the  terms  of  the 
treaty  or  the  law,  except  by  inferences  drawn  from  the  gene- 
ral views  of  the  contracting  parties,  or  of  the  legislature. 
Between  different  clauses,  there  will  be  found  contradictions 
and  inconsistencies,  real  or  apparent;  and  the  question  is, 
to  reconcile  such  clauses,  and  point  out  the  path  to  be  pur- 
sued. But  the  case  is  much  worse  if  we  consider  that  fraud 
seeks  to  take  advantage  even  of  the  imperfection  of  language, 
and  that  men  designedly  throw  obscurity  and  ambiguity  into 
their  treaties,  in  order  to  be  provided  with  a  pretence  for 
eluding  them  upon  occasion.  It  is  therefore  necessary  to 
establish  rules  founded  on  reason,  and  authorised  by  the  law 
of  nature,  capable  of  diffusing  light  over  what  is  obscure,  of 
determining  what  is  uncertain,  and  of  frustrating  the  views 
of  him  who  acts  with  duplicity  in  forming  the  compact.  Let 
us  begin  with  those  that  tend  particularly  to  this  last  end, — 
with  those  maxims  of  justice  and  equity  which  are  calculated 
to  repress  fraud,  and  to  prevent  the  effect  of  its  artifices. 
The  first  general  maxim  of  interpretation  is,  that  It  is  not  §  263, 1st 


roer*s  Col.  Op.  344—355.)  In  the 
great  case  of  Marryatt  v.  Wilson,  upon 
the  construction  of  the  treaty  between 
Great  Britain  and  the  United  States, 
in  error  in  the  Exchequer  Chamber, 
Eyre,  Ch.  J.,  after  observing  that  a 
treaty  should  be  construed  liberally, 
and  consistent  with  the  good  faith 
which  always  distinguishes  a  great 
nation,  said,  that  courts  of  law,  al- 
though not  the  expounders  of  a  treaty, 
yet,  when  it  is  brought  under  their 
consideration  incidentally,  they  must 
say  how  the  treaty  is  to  be  under- 
stood between  the  parties  to  the  ac- 
tion, and  in  doing  which,  they  have 
but  one  rule  by  which  to  govern 
themselves.  We  are  to  construe  this 
treaty  as  we  would  construe  any 
other  instrument,  public  or  private; 


we  are  to  collect  from  the  nature  of 
the  subject,  from  the  words  and  the 
context,  the  true  intent  and  meaning 
of  the  contracting  parties,  whether 
they  are  A.  and  B.,  or  happen  to  be 
two  independent  states.  (Per  Eyre, 
C\\.  3.  iu  Marryatt  v.Wilson.  1  Bos. 
&  Pul.  436—439. 

With  respect  to  the  general  rules 
for  construing  private  contracts,  and 
which  equally  apply  to  treaties,  see 
cases  collected,  Cbittv,  on  Bills, 
8  ed.  1 90— 194.  Paley  on  Moral 
Phil.  126.  The  editor  has  purposely 
refrained  from  fortifying  the  excellent 
rules  laid  down  in  sthe  context,  by 
numerous  instances,  feeling  that  that 
attempt  might  rather  encumber 
improve  this  edition.— C, 
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BOOK  IT.    allowable  to  interpret  what  has  no  need  of  interpretation 
CHAP.XVII.  ^yhen  a  <jee<i  js  Corded  in  dear  and  precise  terms,—- -when 
general       its  meaning  is  evident,  and  leads  to  no  absurd  conclusion, — 
Is notailow-  ^ere  can  ^e  no  reason  for  refusing  to  admit  the  meaning 
able  to  in-   which  such  deed  naturally  presents.    To  go  elsewhere  in 
terprct  what  search  of  conjectures,  in  order  to  restrict  or  extend  it,  is  but 
onnterpr^.  an  attemPfc  to  elude  it.    If  this  dangerous  method  be  once 
tadon.(i3i)  admitted,  there  will  be  no  deed  which  it  will  not  render  use- 
less.    However  luminous  each  clause  may  be, — however 
[  245  ]  clear  and  precise  the  terms  in  which  the  deed  is  couched, — 
all  this  will  be  of  no  avail,  if  it  be  allowed  to  go  in  quest  of 
extraneous  arguments,  to  prove  that  it  is  not  to  be  under- 
stood in  the  sense  which  it  naturally  presents*. 
§  264.  2d       Those  cavillers  who  dispute  the  sense  of  a  clear  and  de- 
generai       terminate  article,  are  accustomed  to  seek  their  frivolous  sub- 
he  who  lf  tei*1ge8  ™  J^6  Pretended  intentions  and  views  which  they 
could  and    attribute  to  its  author.    It^ would  be  very  often  dangerous  to 
ought  to     enter  with  them  into  the  discussion  of  those  supposed  views 


a       that  ?*e  not  Pointed  out  "*  tlie  Piece  itse&    1*&  following 


himself,  has  «k  is  better  calculated  to  foil  such  cavillers,  and  will  at 
not  done  it,  once  cut  short  all  chicanery:—  If  he  who  could  and  ought  to 
Lmferi    *Me  exPIained  himself  clearly  and  fully  has  not  done  it,  it 
mem.        **  ***  ^orsefor  h{m:  he  cannot  be  allowed  to  introduce  sub- 
sequent restrictions  which  he  has  not  expressed.    This  is  a 
maxim  of  the  Roman  law:  Pactioncm  obscuram  Us  nocere 
in  quorum  fwt  potestate  legem  apertius  conscriberrf.    The 
equity  of  this  rule  is  glaringly  obvious,  and  its  necessity  is 
not  less  evident.    There  will  be  no  security  in  conventions, 
no  stability  in  grants  or  concessions,  if  they  may  be  render- 
ed nugatory  by  subsequent  limitations,  which  ought  to  have 
been  originally  specified  in  the  deed,  if  they  were  in  the 
contemplation  of  the  contracting  parties. 

§  265.  3d  The  third  general  maxim  or  principle  on  the  subject  of 
Srim-  interpretation  is,  that  Neither  the  one  nor  the  other  of  the 
neither  of  parties  interested  in  the  contract  has  a  right  to  interpret  the 
the  con.  deed  or  treaty  according  to  his  own  fancy.  For,  if  you  are 
teS  aW"  at.  Bberty  ton  affix  ^atever  meaning  you  please  to  my  pro- 
right  to  in-  »«se,  you  will  have  the  power  of  obliging  me  to  do  whatever 
teipret  the  you  choose,  contrary  to  my  intention,  and  beyond  my  real 


m1|  titadinemremoverevolueris.  WOLF. 

Moral  Philos.  126  ;  Chit,  on  Bills,  8  Jus  Nat.  pars  vii.  n.  822. 

ed.  190  to  194.     There  is  another  f  Digest,  lib.  ii.  tit.  xiv.  de  Pac- 

nue,  (post,  443,  §  32),  to  construe  tis,  leg.  39.—  See  likewise  Digest,  lib. 

against  the  party   prescribing   the  xviiLtit.ideContrahendaEmptionef 

terns  of  treaty,  or  the  superior.  leg.  21  .  Labeo  scrips*  obscuritatem 

*  Standum  ommno  est  us,  qu*  pacti  nocere  potius  debere  venditori 

verbis  express,  quorum  manifestos  qui  id  dfcerit,  quam  emptori;  quia 

e«  sigmfteatus,  mdicata  fuerunt,  potuit  re  Integra  apertius  dicere. 

nisi  omnena  a  negotiis  humanis  cer-  * 
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engagements:  and,  on  the  other  hand,  if  I  am  allowed  to  ex-   BOOS  n. 
plain  my  promises  as  I  please,  I  may  render  them  vain  and  O«AP.  xvn. 
illusory,  by  giving  them  a  meaning  quite  different  from  that  JiJ^*0" 
which  they  presented  to  you,  and  in  which  you  must  have  his  own 
understood  them  at  the  time  of  your  accepting  them.  fancy. 

On  every  occasion  when  a  person  could  and  ought  to  have  1 266.   4th 
made  known  his  intention,  we  assume  for  trne  against  Mm  g*06."1 
what  he  has  sirfficiently  declared.    This  is  an  incontestable  whaUss 
prineiple,  applied  to  treaties;  for,  if  they  are  not  a  vain 


of  wordsvthe  contracting  parties  ought  to  express  themselves  5*are£  fa  *° 
in  them  with  truth,  and  according  to  their  real  intentions.  tra^  en  or 
If  the  intention  which  is  sufficiently  deckred,  were  not  to  be 
taken  of  course  as  the  true  intention  of  him  who  speaks  and 
enters  into  engagements,  it  would  be  perfectly  useless  to 
form  contracts  or  treaties. 

But  it  is  here  asked,  which  of  the  contracting  parties  §  267.  We 
ought  to  have  his  expressions  considered  as  the  more  deci-  JJjf  ^"J" 
sive,  with  respect  to  the  true  meaning  of  the  contract, —  to  th/ words 
whether  we  should  lay  a  greater  stress  on  the  words  of  him  of  the  per- 
who  makes  the  promise,  than  on  those  of  the  party  who  f011  ?roini?" 

•      i  /»•!*  Ait*  i     1 1  •       •       i^B*  tnsin  to 

stipulates  for  its  performance.  As  the  force  and  obligation  those  of  the 
of  every  contract  arises  from  a  perfect  promise, — and  the  party  stfpu- 
person  who  makes  the  promise  is  no  further  engaged  than ladn* 
his  will  is  sufficiently  declared, — it  is  very  certain,  that,  in  [  ~' 
order  to  discover  the  true  meaning  of  the  contract,  atten- 
tion ought  principally  to  be  paid  to  the  words  of  the  promis- 
ing party.  For,  he  voluntarily  binds  himself  by  his  words; 
and  we  take  for  true  against  him  what  he  has  sufficiently 
declared.  This  question  seems  to  have  originated  from  the 
manner  in  which  conventions  are  sometimes  made:  the  one 
party  offers  the  conditions,  and  the  other  accepts  them;  that 
is  to  say,  the  former  proposes  what  he  requires  that  the 
other  shall  oblige  himself  to  perform,  and  the  latter  declares 
the  obligations  into  which  he  really  enters.  If  the  words  of 
him  who  accepts  the  conditions  bear  relation  to  the  words  of 
him  who  offers  them,  it  is  certainly  true  that  we  ought  to  lay 
pur  principal  stress  on  the  expressions  of  the  latter;  but  this 
is  because  the  person  promising  is  considered  as  merely  re- 
peating them  in  order  to  form  his  promise.  The  capitula- 
tions of  besieged  towns  may  here  serve  us  for  an  example. 
The  besieged  party  proposes  the  conditions  on  which  he  is 
willing  to  surrender  the  place:  the  besieger  accepts  them: 
the  expressions  of  the  former  lay  no  obligation  on  the  latter, 
unless  so  far  as  he  adopts  them.  He  who  accepts  the  con- 
ditions is  m  reality  the  promising  party;  and  it  is  in  his 
words  that  we  ought  to  seek  for  the  true  meaning  of  the 
articles,  whether  he  has  himself  chosen  and  formed  his  ex- 
pressions, or  adopted  those  of  the  other  party,  by  referring 
to  them  in  his  promise.  But  still  we  must  bear  in  mind  the 
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BOOK  a.   maxim  above  kid  down,  viz,,  that  what  he  has  sufficiently 
CU.\P.  svii.  declared  is  to  be  taken  as  true  against  him.    I  proceed  to 

explain  myself  more  particularly  on  this  subject. 
§  268.  5th  In  the  interpretation  of  a  treaty,  or  of  any  other  deed 
gene-ml-  the  whatsoever,  the  question  is,  to  discover  what  the  contracting 
Sterpreta-16  parties  have  agreed  upon,— to  determine  precisely,  on  any 
tion  ought  particular  occasion,  what  has  been  promised  and  accepted,— 
to  be  ronde^  tjjat  js  to  say?  not  onjy  ^^  one  of  fljC  parties  intended  to 

certain™8  °  promise,  but  also  what  the  other  must  reasonably  and 
rules.  candidly  have  supposed  to  be  promised  to  him,,— ^what  has 
been  sufficiently  declared  to  him,  and  what  must  have  in- 
fluenced him  in  his  acceptance.  Every  deed,  therefore,  and 
every  treaty,  must  be  interpreted  by  certain  fixed  rules  cal- 
culated to  determine  its  meaning,  as  naturally  understood  by 
the  parties  concerned  at  the  time  when  the  deed  was  drawn 
up  and  accepted.  This  is  a  fifth  principle. 

As  these  rules  are  founded  on  right  reason,  and  are  conse- 
quently approved  and  prescribed  by  the  law  of  nature,  every 
man,  every  sovereign,  is  obliged  to  admit  and  to  follow  them. 
Unless  certain  rules  be  admitted  for  determining  the  sense 
in  which  the  expressions  are  to  be  taken,  treaties  will  be 
only  empty  words;  nothing  can  be  agreed  upon  with  security, 
[  247  ]  and  it  will  be  almost  ridiculous  to  place  any  dependence  on 

the  effect  of  conventions. 

§269.  The     But,  as  sovereigns  acknowledge  no  common  judge,  no  su- 

faithof       perior  that  can  oblige  them  to  adopt  an  interpretation 

Sirdw?gaa.yS  founded  on  just  rules,  the  faith  of  treaties  constitutes  in 

tion  to  foi-  this  respect  all  the  security  of   the  contracting  powers. 

low  these     That  faith  is  no  less  violated  by  a  refusal  to  admit  an  evi- 

rules'         dently  fair  interpretation,  than  by  an  open  infraction.    It  is 

the  same  injustice,  the  same  want  of  good  faith ;  nor  is  its 

turpitude  rendered  less  odious  by  being  cloaked  up  in  the 

subtilities  of  fraud. 

§  270.  Gen-  Let  us  now  enter  into  the  particular  rules  on  which  the 
cni  rule  of  interpretation  ought  to  be  formed,  in  order  to  be  just  and 
^reta"  fair.  Since  the  sole  object  of  the  lawful  interpretation  of  a 
deed  ought  to  be  the  discovery  of  the  thoughts  of  the  au- 
thor or  authors  of  that  Aeedt—w/ienever  we  meet  with  any 
obscurity  in  it,  we  are  to  consider  what  probably  were  the 
ideas  of  those  who  drew  up  the  deed,,  and  to  interpret  it  ac- 
cordingly. This  is  the  general  rule  for  all  interpretations. 
It  particularly  serves  to  ascertain  the  meaning  of  particular 
expressions  whose  signification  is  not  sufficiently  determi- 
nate. Pursuant  to  this  rule,  we  should  take  those  expres- 
sions in  their  utmost  latitude  when  it  seems  probable  that 
the  person  speaking  had  in  contemplation  every  thing  which, 
in  that  extensive  sense,  they  are  capable  of  designating : 
and,  on  the  other  hand,  we  ought  to  restrict  their  meaning, 
if  the  author  appears  to  have  confined  his  idea  to  what  they 
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comprehend  in  their  more  limited  signification.  Let  us  sup-  BOOK  H. 
pose  that  a  husband  has  bequeathed  to  his  wife  all  his  mo-  CHAP,  xvn. 
ney.  It  is  required  to  know  whether  this  expression  means 
only  his  ready  money,  or  whether  it  extends  also  to  that 
which  is  lent  out,  and  is  due  on  notes  and  other  securities. 
If  the  wife  is  poor,— if  she  was  beloved  by  her  husband, — 
if  the  amount  of  the  ready  money  be  inconsiderable,  and  the 
value  of  the  other  property  greatly  superior  to  that  of  the 
money  both  in  specie  and  in  paper, — there  is  every  reason 
to  presume  that  the  husband  meant  to  bequeath  to  her  as 
well  the  money  due  to  him  as  that  actually  contained  in 
his  coffers.  On  the  other  hand,  if  the  woman  be  rich, — if 
the  amount  of  the  ready  specie  be  very  considerable,  and 
the  money  due  greatly  exceeds  in  value  all  the  other  pro- 
perty,— the  probability  is,  that  the  husband  meant  to  be- 
queath to  his  wife  his  ready  money  only. 

By  the  same  rule,  we  are  to  interpret  a  clause  in  the  ut- 
most latitude  that  the  strict  and  appropriate  meaning  of  the 
words  will  admit,  if  it  appears  that  the  author  had  in  view 
every  thing  which  that  strict  and  appropriate  meaning  com- 
prehends :  but  we  must  interpret  it  in  a  more  limited  sense 
when  it  appears  probable  that  the  author  of  the  clause  did 
not  mean  to  extend  it  to  every  thing  which  the  strict  pro- 
priety of  the  terms  might  be  made  to  include.  As,  for  in- 
stance, a  father,  who  has  an  only  son,  bequeaths  to  the 
daughter  of  his  friend  all  his  jewels.  He  has  a  sword  en- 
riched with  diamonds,  given  him  by  a  sovereign  prince.  In  [  348  J 
this  case  it  is  certainly  very  improbable  that  the  testator  had 
any  intention  of  making  over  that  honourable  badge  of  dis- 
tinction to  a  family  of  aliens.  That  sword,  therefore,  toge- 
ther with  the  jewels  with  which  it  is  ornamented,  must  be 
excepted  fron  the  legacy,  and  the  meaning  of  the  words  be 
restricted  to  his  other  jewels.  But,  if  the  testator  has  nei- 
ther son  nor  heir  of  his  own  name,  and  bequeaths  his  pro- 
perty to  a  stranger,  there  is  no  reason  to  limit  the  significa- 
tion of  the  terms :  they  should  be  taken  in  their  full  import, 
it  being  probable  that  the  testator  used  them  in  that 
sense. 

The  contracting  parties  are  obliged  to  express  them-  §  271.  The 
selves  in  such  manner  that  they  may  mutually  understand  terms areto 
each  other.    This  is  evident  from  the  very  nature  of  the  JJJgoitbiy 
transaction.    Those  who  form  the  contract,  concur  in  the  to  common 
same  intentions ;  they  agree  in  desiring  the  same  thing ;  and  usage. 
how  shall  they  agree  in  this  instance,  if  they  do  not  per- 
fectly understand  each  other?    Without  this,  their  contract 
will  be  no  better  than  a  mockery  or  a  snare.    If,  then,  they 
ought  to  speak  in  such  a  manner  as  to  be  understood,  it  is 
necessary  that  they  should  employ  the  words  in  their  proper 
signification,— the  signification  which  common  usage  has 


OF  THE  INTERPRETATION  OF  TREATIES. 

BOOK  IT.  affixed  to  them,— and  that  they  annex  an  established  mean- 
CHAP,  xvir.  jng  (;O  every  term,  every  expression,  they  make  use  of.  They 
must  not,  designedly  and  without  mentioning  it,  deviate  from 
the  common  usage  and  the  appropriate  meaning  of  words : 
and  it  is  presumed  that  they  nave  conformed  to  established 
custom  in  this  particular,  as  long  as  no  cogent  reasons  can 
be  adduced  to  authorise  a  presumption  to  the  contrary ;  for, 
the  presumption  is,  in  general,  that  things  have  been  done 
as  they  ought.  From  all  these  incontestable  truths,  results 
this  rule :  In  the  interpretation  of  treaties,  compacts,  and 
promises,  we  ought  not  to  deviate  from  the  common  use  of 
the  language,  unless  we  have  very  strong  reasons  for  it.  In 
all  human  affairs,  where  absolute  certainty  is  not  at  hand  to 

n"  t  out  the  way,  we  must  take  probability  for  our  guide, 
tost  cases,  it  is  extremely  probable  that  the  parties  have 
expressed  themselves  conformably  to  the  established  usage: 
and  such  probability  ever  affords  a  strong  presumption, 
which  cannot  be  over-ruled  but  by  a  still  stronger  presump- 
tion to  the  contrary.  Camden*  gives  us  a  treaty,  in  yrhich 
it  is  expressly  said  that  the  treaty  shall  be  precisely  under- 
stood according  to  the  force  and  appropriate  signification  of 
the  terms.  ^  After  such  a  clause,  we  cannot,  under  any  pre- 
tence, deviate  from  the  proper  meaning  which  custom  has 
affixed  to  the  terms,— the  will  of  the  contracting  parties 
being  thereby  formally  declared  in  the  most  unambiguous 
manner. 

§  272.  in-       The  usage  we  here  speak  of,  is  that  of  the  time  when  the 
3S3S*1  the  treaty»OP  the  deed*  °*  whatever  kind,  was  drawn  up  and 
treaties.      concluded.    Languages  incessantly  vary,  and  the  significa- 
tion and  force  of  words  changes  with  time.    When,  there- 
fore, an  antient  deed  is  to  be  interpreted,  we  should  be  ac- 
[  2 19  ]  quainted  with  the  common  use  of  the  terms  at  the  time 
when  it  was  written ;  and  that  knowledge  is  to  be  acquired 
from  deeds  of  the  same  period,  and  from  contemporary  wri- 
ters, by  diligently  comparing  them  with  each  other.    This 
is  the  only  source  from  which  to  derive  any  information  that 
can  be  depended  on.    The  use  of  the  vulgar  languages  be- 
ing, as  every  one  knows,  very  arbitrary,— etymological  and 
grammatical  investigations,  pursued  with  a  view  to  discover 
the  true  import  of  a  word  in  common  usage,  would  furnish 
but  a  vain  theory,  equally  useless  and  destitute  of  proof. 
§  273.   of      Words  are^only^designed  to  express  the  thoughts  :  thus, 
quibbles  on  the  true  signification  of  an  expression  in  common  use  is 
words.        tjje  j(jea  w}1}c]1  CU8tom  has  affixed  to  that  expression.    It  is 
then  a  gross  quibble  to  affix  a  particular  sense  to  a  word,  in 
order  to  elude  the  true  sense  of  the  entire  expression.  Ma- 
homet, emperor  of  the  Turks,  at  the  taking  of  Negropont, 

*  History  of  Queen  Elizabeth, 
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having  promised  a  man  to  spare  his  head,  caused  him  to  he  BOOK  u. 
cut  in  two  through  the  middle  of  the  body.  Tamerlane,  after  OHAP*  **": 
having  engaged  the  city  of  Sebastia  to  capitulate,  under  his 
promise  of  shedding  no  blood,  caused  all  the  soldiers  of  the 
garrison  to  be  buried  alive*  :  gross  subterfuges  which,  as 
Cicero  remarks  f,  only  serve  to  aggravate  the  guilt  of  the 
perfidious  wretch  who  has  recourse  to  them.  To  spare  the 
head  of  any  one,  and  to  shed  no  blood,  are  expressions 
which,  according  to  common  custom,  and  especially  on 
such  an  occasion,  manifestly  imply  to  spare  the  lives  of  the 
parties. 

All  these  pitiful  subtilties  are  overthrown  by  this  unerring  §  274.  A 


rule  :  When  we  evidently  see  what  is  the  sense  that  agrees  ro£  «J  thia 
with  the  intention  of  the  contracting  parties,  it  is  not  al-     J 
lowable  to  wrest  their  words  to  a  contrary  meaning.    The 
intention,  sufficiently  known,  furnishes  the  true  matter  of 
the  convention,  —  what  is  promised  and  accepted,  demanded 
and  granted.    A  violation  of  the  treaty  is  rather  a  deviation 
from  the  intention  which  it  sufficiently  manifests,  than  from 
the  terms  in  which  it  is  worded  :  for,  the  terms  are  nothing 
without  the  intention  by  which  they  must  be  dictated. 

Is  it  necessary,  in  an  enlightened  age,  to  say  that  mental  §275.  Men- 
reservations  cannot  be  admitted  in  treaties?     This  is  ma-  {Jo,!*1"**" 
nifest,  since,  by  the  very  nature  of  the  treaty,  the  parties 
are  bound  to  express  themselves  in  such  manner  that  they 
may  mutually  understand  each  other  (§  271).     There  is 
scarcely  an  individual  now  to  be  found  who  would  not  be 
ashamed  of  building  upon  a  mental  reservation.    What  can 
be  the  use  of  such  an  artifice,  unless  to  lull  the  opposite 
party  into  a  false  security,  under  the  vain  appearance  of  a 
contract  ?    It  is,  then,  a  real  piece  of  knavery. 

Technical  terms,  or  terms  peculiar  to  the  arts  and  §276.  in- 
sciences,  ought  commonly  to  be  interpreted  according  togFjJ^ 
the  definition  given  of  them  by  masters  of  the  art,  or  nical  t^. 
persons  versed  in  the  knowledge  of  the  art  or  science  to  [ 
which  the  terms  belong.  I  say  commonly,  for  this  rule  is 
not  so  absolute  but  that  we  may  and  even  ought  to  deviate 
from  it,  when  we  have  good  reasons  for  such  deviation;  as, 
for  instance,  if  it  were  proved  that  he  who  speaks  in  a 
treaty,  or  in  any  other  deed,  did  not  understand  the  art  or 
science  from  which  he  borrowed  the  term,—  that  he  was 
unacquainted  with  its  import  as  a  technical  word,—  that  he 
employed  it  in  a  vulgar  acceptation,  &c. 

*  See  Puffendorf  s  Law  of  Nature  but  says  nothing  of  the  perfidy  which 

and  Nations,  book  v.  chap.  xii.  §  3.  others  attribute  to  him. 
La  Croix,  in  his  Hist,  of  famurbec,        t  *«««  enim  adstringjt,  non  dis- 

book  v.  chap.  xv.  speaks  of   this  sohrit  perjuriuro.    Be  Offic.  1*.  jn. 

cruelty  of  Timurbec,  or  Tamerlane,  chap,xxrii. 
towards  4000  Armenian  horsemen, 
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BOOS  n.       If,  however,  the  technical  or  other  terms  relate  to  things 
HAP,  xvn.  that  adnrit  of  different  degrees,  we  ought  not  scrupulously 
»rms whose  *°  a^ere  to  definitions,  but  rather  to  take  the  terms  in  a 
ignification  sense  agreeable  to  the  context;  for,  a  regular  definition  de- 
dmita  of    scribes  a  thing  in  its  most  perfect  state ;  and  yet  it  is  certain 
esrees-      that  we  do  not  always  mean  it  in  that  state  of  its  utmost 
perfection,  whenever  we  speak  of  it.  Now,  the  interpretation 
should  only  tend  to  the  discovery  of  the  will  of  the  contract- 
ing parties  (§  268) :  to  each  term,  therefore,  we  should  affix 
that  meaning  which  the  party  whose  words  we  interpret 
probably  had  in  contemplation.  Thus,  when  the  parties  in  a 
treaty  have  agreed  to  submit  their  pretensions  to  the  decision 
of  two  or  three  able  civilians,  it  would  be  ridiculous  to  en- 
deavour to  elude  the  compromise,  under  the  pretence  that  we 
can  find  no  civilian  accomplished  in  every  point,  or  to  strain 
the  terms  so  far  as  to  reject  all  who  do  not  equal  Cujas  or 
Grotius.    Would  he  who  had  stipulated  for  the  assistance 
of  ten  thousand  good  troops,  have  any  reason  to  insist 
upon  soldiers  of  whom  the  very  worst  should  be  comparable 
to  the  veterans  of  Julius  Caesar  ?    And  if  a  prince  had  pro- 
mised his  ally  a  good  general,  must  he  send  him  none  but  a 
Marlborough  or  a  Turenne  ? 

273.  of  There  are  figurative  expressions  that  are  become  so  fa- 
foliar  *n  *ke  common  use  of  language,  that,  in  numberless 
"  instances,  they  supply  the  place  of  proper  terms,  so  that  we 
ought  to  take  them  in  a  figurative  sense,  without  paying 
any  attention  to  their  original,  proper,  and  direct  significa- 
tion: the  subject  of  the  discourse  sufficiently  indicates  the 
meaning  that  should  be  affixed  to  them.  To  hatch  a  plot, 
to  carry  jftre  and  sword  into  a  country*,  are  expressions  of 
this  sort ;  and  there  scarcely  can  occur  an  instance  where 
it  would  not  be  absurd  to  take  them  in  their  direct  and 
literal  sense. 

279.   Of      There  is  not  perhaps  any  language  that  does  not  also 
contain  words  wWch  signify  two  or  more  different  things, 
*  and  phrases  which  are  susceptible  of  more  than  one  sense. 
Thence  arises  ambiguity  in  discourse.     The  contracting 
parties  ought  carefully  to  avoid  it.    Designedly  to  use  it 
with  a  view  to  elude  their  engagements  in  the  sequel,  is 
downright  perfidy,  since  the  faith  of  treaties  obliges  the 
contracting  parties  to  express  their  intentions  clearly  (§  #71). 
]  But,  if  an  ambiguous  expression  has  found  its  way  into  a 
deed,  it  is  the  part  of  the  interpreter  to  clear  up  any  doubt 
thereby  occasioned. 
m.  The     The  following  is  the  rule  that  ought  to  direct  the  inter- 

*  The  French  expression,  «  oudir    warp  of  a  wc6;ft— «  fire  and  sword  " 
wte  trame,"  which  is  rendered  "  hatch    literally,  "foe  and  $tee,L"  (or  iron)! 
,"  literally  signifies, « to  lay  the  J^«™«««,   <onron;. 
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pretation  in  this  as  well  as  in  the  preceding  case :  we  ought  BOOK  n. 
always  to  affix  such  meaning  to  the  expressions  as  is  most  C?AP-XVI1* 
suitable  to  the  subject  or  matter  in  question.    For,  by  a  true  ^etwo 
interpretation,  we  endeavour  to  discover  the  thoughts  of  the  cases. 
persons  speaking,  or  of  the  contracting  parties  in  a  treaty. 
Now,  it  ought  to  be  presumed  that  he  who  -has  employed  a 
word  which  is  susceptible  of  many  different  significations, 
has  taken  it  in  that  which  agrees  with  his  subject.    In  pro- 
portion as  he  employs  his  attention  on  the  matter  in  question, 
the  terms  proper  to  express  his  thoughts  present  themselves 
to  his  mind;  this  equivocal  word  could  therefore  only  present 
itself  in  the  sense  proper  to  express  the  thought  of  him  who 
makes  use  of  it,  that  is,  in  the  sense  agreeable  to  the  sub- 
ject.   It  would  be  a  feeble  objection  to  this,  to  allege  that  a 
man  sometimes  designedly  employs  equivocal  expressions, 
with  a  view  of  holding  out  ideas  quite  different  from  his 
real  thoughts,  and  that,  in  such  case,  the  sense  which  agrees 
with  the  subject  is  not  that  which  corresponds  with  the  in- 
tention of  the  person  speaking.    We  have  already  observed, 
that,  whenever  a  man  can  and  ought  to  make  known  his  in- 
tention, we  assume  for  true  against  him  what  he  has  suffi- 
ciently declared  (§  266).    And  as  good  faith,  ought  to  pre- 
side in  conventions,  they  are  always  interpreted  on  the  sup- 
position that  it  actually  did  preside  in  them.     Let  us  illus- 
trate this  rule  by  examples.    The  word  day  is  understood 
of  the  natural  day,  or  the  time  during  which  the  sun  affords 
us  his  light,  and  of  the  civil  day,  or  the  space  of  twenty- 
four  hours.    When  it  is  used  in  a  convention  to  point  out 
a  space  of  time,  the  subject  itself  manifestly  shows  that  the 
parties  mean  the  civil  day,  or  the  term  of  twenty-four  hours. 
It  was  therefore  a  pitiful  subterfuge,  or  rather  a  notorious 
perfidy,  in  Cleomenes,  when,  having  concluded  a  truce  of 
some  days  with  the  people  of  Argos,  and  finding  them  asleep 
on  the  third  night  in  reliance  on  the  faith  of  the  treaty,  he 
killed  a  part  of  their  number,  and  made  the  rest  prisoners, 
alleging  that  the  nights  were  not  comprehended  in  the 
truce*.    The  word  steel  may  be  understood  of  the  metal 
itself,  or  of  certain  instruments  made  of  it: — in  a  conven- 
tion which  stipulates  that  the  enemy  shall  lay  down  their 
steel,  it  evidently  means  their  weapons:  wherefore,  Pericles, 
in  the  example  related  above  (§  233),  gave  a  fraudulent  in- 
terpretation to  those  words,  since  it  was  contrary  to  what 
the  nature  of  die  subject  manifestly  pointed  out.    Q.  Fabius 
Labeo,  of  whom  we  made  mention  in  the  same  section, 
shewed  equal  dishonesty  in  the  interpretation  of  his  treaty 
with  Antiochus;  for,  a  sovereign  who   stipulates  that  the 
half  of  his  fleet  or  of  his  vessels  shall  be  restored  to  him,  un- 

«  Puffendorf,  lib.  v.  cap.  xii.  §  7. 
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BOOK  IT.  doubtedly  means  that  the  other  party  shall  restore  to  him 
CHAP.  xv».  vessels  which  he  can  make  use  of,  and  not  the  half  of  each 
vessel  when  sawed  into  two.  Pericles  and  Fabius  are  also 
condemned  by  the  rule  established  above  (§  274),  which  for- 
bids us  to  wrest  the  sense  of  the  words  contrary  to  the 
evident  intention  of  the  contracting  parties. 

§  231.  Not     If  any  one  of  those  expressions  which  are  susceptible  of 
necessary  to  different  significations  occurs  more  than  once  in  the  same 
ih^saine"11  Plecef  ®e  cannot  make  it  a  rule  to  tale  it  everywhere  in  the 
sense  e%ery-  same  signification.    For,  we  must,  conformably  to  the  pre- 
in     ceding  rule,  take  such  expression,  in  each  article,  accord- 
™8  as  ^e  suty'ect  requires,— pro  substrata  mctteria,  as  the 
masters  of  the  art  say.    The  word  day,  for  instance,  has 
two  significations,  as  we  have  just  observed  (§  280).    If 
therefore  it  be  said  in  a  convention,  that  there  shall  be  a 
truce  of  fifty  days,  on  condition  that  commissioners  from 
both  parties  shaft,  during  eight  successive  days,  jointly  en- 
deavour to  adjust  the  dispute,— the  fifty  days  of  the  truce 
are  civil  days  of  twenty-four  hours;  but  it  would  be  absurd 
to  understand  them  in  the  same  sense  in  the  second  article, 
and  to  pretend  that  the  commissioners  should  labour  eight 
days  and  nights  without  intermission. 

§  2S3.  We  Every  interpretation  that  leads  to  an  absurdity  otight  to 
ought  to  re-  fa  rejected  ^  or,  in  other  words,  we  should  not  give  to  any 
iSe^prete-  ?iece  a  meaninff  fr°n*  which  any  absurd  consequences  would 
tionthat  follow,  but  must  interpret  it  in  such  a  manner  as  to  avoid 
leads  to  an  absurdity.  As  it  is  not  to  be  presumed  that  any  one  means 
absurdity.  ^.^  jg  afou^  ft  Caimot  be  supposed  that  the  person  speak- 
ing intended  that  his  words  should  be  understood  in  a  man- 
ner from  which  an  absurdity  would  follow.  Neither  is  it 
allowable  to^  presume  that  he  meant  to  indulge  a  sportive  le- 
vity in  a  serious  deed:  for,  what  is  shameful  and  unlawful  is 
not  to  be  presumed.  We  call  absurd  not  only  what  is  phy- 
sically impossible,  but  what  is  morally  so,— that  is  to  say, 
what  is  so  contrary  to  reason  that  it  cannot  be  attributed  to 
a  man  in  his  right  senses.  Those  fanatic  Jews  who  scru- 
pled to  defend  themselves  when  die  enemy  attacked  them 
on  the  sabbath  day,  gave  an  absurd  interpretation  to  the 
fourth  commandment.  Why  did  they  not  also  abstain  from 
dressing,  walking,  and  eating?  These  also  are  "  worts,"  if 
the  term  be  strained  to  its  utmost  rigour.  It  is  said  that  a 
man  in  England  married  three  wives,  in  order  that  he  might 
not  be  subject  to  the  penalty  of  the  law  which  forbids  mar- 
rying two.  This  is  doubtless  a  popular  tale,  invented  with 
a  view  to  ridicule  the  extreme  circumspection  of  the  Eng- 
lish, who  will  not  allow  the  smallest  departure  from  the 
letter  in  the  application  of  the  law.  That  wise  and  free 
people  have  too  often  seen,  by  the  experience  of  other 
nations,  that  the  laws  are  no  longer  a  firm  barrier  and  se- 
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cure  defence,  when  once  the  executive  power  is  allowed  to    BOOS  H. 
interpret  them  at  pleasure.    But  surely  they  do  not  mean  CHAP-  XVI*» 
that  the  letter  of  the  law  should  on  any  occasion  be  strained 
to  a  sense  that  is  manifestly  absurd. 

The  rule  we  have  just  mentioned  is  absolutely  necessary, 
and  ought  to  be  followed,  even  when  the  text  of  the  law  or 
treaty  does  not,  considered  in  itself,  present  either  obscurity  [  258  ] 
or  ambiguity  in  the  language.  For,  it  must  be  observed, 
that  the  uncertainty  of  the  sense  we  are  to  give  to  a  law  or  a 
treaty,  does  not  solely  proceed  from  the  obscurity  or  other 
defect  in  the  expression,  but  also  from  the  limited  nature  of 
the  human  mind,  which  cannot  foresee  all  cases  and  circum- 
stances, nor  take  in  at  one  view  all  the  consequences  of 
what  is  decreed  or  promised,— and,  finally,  from  the  impos- 
sibility of  entering  into  that  immense  detail  Laws  and 
treaties  can  only  be  worded  in  a  general  manner;  and  it  is 
the  interpreter's  province  to  apply  them  to  particular  cases, 
conformably  to  the  intention  of  the  legislature,  or  of  the 
contracting  powers.  Now,  we  are  not  in  any  case  to  pre- 
sume that  it  was  their  intention  to  establish  an  adsurdity: 
and  therefore,  when  their  expressions,  taken  in  their  proper 
and  ordinary  meaning,  would  lead  to  absurd  consequences, 
it  becomes  necessary  to  deviate  from  that  meaning,  just  so 
far,  as  is  sufficient  to  avoid  absurdity.  Let  us  suppose  a 
captain  has  received  orders  to  advance  in  a  right  line  with 
his  troops  to  a  certain  post:  he  finds  a  precipice  in  his  way: 
surely  his  orders  do  not  oblige  him  to  leap  headlong  down: 
he  must,  therefore,  deviate  from  the  right  line,  so  far  as  is 
necessary  to  avoid  the  precipice,  but  no  further. 

The  application  of  the  rule  is  more  easy,  when  the  expres- 
sions of  the  law  or  of  the  treaty  are  susceptible  of  two  dif- 
ferent meanings.  In  this  case  we  adopt  without  hesitation 
that  meaning  from  which  no  absurdity  follows..  In  the  same 
manner,  when  the  expression  is  such  that  we  may  give  it  a 
figurative  sense,  we  ought  doubtless  to  do  this,  when  it  be- 
comes necessary,  in  order  to  avoid  falling  into  an  absurdity. 

It  is  not  to  be  presumed  that  sensible  persons,  in  treating  §  283.  And 
together,  or  transacting  any  other  serious  business,  meant  thatwhfch 
that  the  result  of  their  proceedings  should  prove  a  mere  ™  nil™  aned 
nullity.     The  interpretation,  therefore,  which  would  render  a  void  of  ef- 
treaty  null  and  inefficient,  cannot  be  admitted.    We  may  fa* 
consider  this  rule  as  a  branch  of  the  preceding ;  for,  it 
is  a  kind  of  absurdity  to  suppose  that  the  very  terms  of  a 
deed  should  reduce  it  to  mean  nothing.    It  ought  to  be  in- 
terpreted in  such  a  manner  as  that  it  may  have  its  effect, 
and  not  prove  vain  and  nugatory  :  and  in  this  interpretation 
we  proceed  according  to  the  mode  pointed  out  in  the  fore- 
going section.    In  both  cases,  as  in  all  interpretations,  the 
question  is,  to  give  the  words  that  sense  which  ought  to  be 
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R  ii.  presumed  most  conformable  to  the  intention  of  the  parties 
• XV! '•  speaking.  If  many  different  interpretations  present  them- 
selves, by  which  we  can  conveniently  avofd  construing  the 
deed  into  a  nullity  or  an  absurdity,  we  are  to  prefer  that 
which  appears  the  most  agreeable  to  the  intention  of  those 
who  framed  the  deed :  the  particular  circumstances  of  the 
case,  aided  by  other  rules  of  interpretation,  will  serve  to 
point  it  out.  Thucydides  relates*,  that  the  Athenians,  after 
54*  ]  having  promised  to  retire  from  the  territories  of  the  Boeotians, 
claimed  a  right  to  remain  in  the  country  under  pretence  that 
the  lands  actually  occupied  by  their  army  did  not  belong  to 
the  Boeotians ;— a  ridiculous  quibble,  since,  by  giving  that 
sense  to  the  treaty,  they  reduced  it  to  nothing,  or  rather  to 
a  puerile  play.  The  territories  of  the  Boeotians  should  evi- 
dently have  been  construed  to  mean  all  that  was  comprised 
within  their  former  boundaries,  without  excepting  what  the 
enemy  had  seized  during  the  war. 

t.  Ob-  If  he  who  has  expressed  himself  in  an  obscure  or  equivocal 
ionsia- manner  has  spoken  elsewhere  more  clearly  on  the  same  sub* 
eted  ject,  he  is  the  best  interpreter  of  his  own  words.  PFe  ought 
to  interpret  his  obscure  or  equivocal  expressions  in  suck  a 
mamer  &****  ^el/  m<LV  ##?##  »&*  those  clear  and  unequivocal 
terms  which  he  fats  elsewhere  used,  either  in  the  same  deed, 
or  on  some  other  similar  occasion.  In  fact,  while  we  have  no 
proof  that  a  man  bos  changed  his  mind  or  manner  of  think- 
ing, it  is  presumed  that  his  thoughts  have  been  the  same  on 
similar  occasions ;  so  that,  if  he  has  anywhere  clearly  shewn 
his  intention  with  respect  to  a  certain  thing,  we  ought  to 
affix  the  same  meaning  to  what  he  has  elsewhere  obscurely 
said  on  the  same  subject.  Let  us  suppose,  for  instance, 
that  two  allies  have  reciprocally  promised  each  other,  in 
case  of  necessity,  the  assistance  of  ten  thousand  foot  soldiers, 
who  are  to  be  supported  at  the  expense  of  the  party  that 
sends  them,  and  that,  by  a  posterior  treaty,  they  agree  that 
the  number  of  the  auxiliary  troops  shall  be  fifteen  thousand, 
without  mentioning  their  support :  the  obscurity  or  uncer- 
tainty which  remains  in  this  article  of  the  new  treaty,  is 
dissipated  by  the  clear  and  express  stipulation  contained  in 
the  former  one.  As  the  allies  do  not  give  any  indication 
that  they  have  changed  their  minds  with  respect  to  the 
support  of  the  auxiliary  troops,  we  are  not  to  presume  any 
such  change;  and  those  fifteen  thousand  men  are  to  be 
supported  as  the  ten  thousand  promised  in  the  first  treaty. 
The  same  holds  good,  and  with  much  stronger  reason,  when 
there  is  question  of  two  articles  of  the  same  treaty, — when, 
for  example,  a  prince  promises  to  furnish  ten  thousand  men, 
paid  and  maintained  at  his  own  expense,  for  the  defence  of 

Lib.  i\\  cap.  xcriii. 
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the  states  of  his  ally, — and,  in  another  article,  only  promises  BOOK  n. 
four  thousand  men,  in  case  that  ally  be  engaged  in  ao  offen-  OUP.  *ni. 
sive  war. 

It  frequently  happens,  that,  with  a  view  to  conciseness,  §  285.  In- 
people  express  imperfectly,  and  with  some  degree  of  obscu-  Jerpl?f*aon 
rity,  things  which  they  suppose  to  be  sufficiently  elucidated ^eronnec- 
by  the  preceding  matter,  or  which  they  intend  to  explain  in  tion  of  the 
.the  sequel:  and  moreover,  words  and  expressions  nave  adiscour5e* 
different  force,  sometimes  even  a  quite  different  significa- 
tion, according  to  the  occasion,  their  connection,  and  their 
relation  to  other  words.    The  connection  and  train  of  the 
discourse  is  therefore  another  source  of  interpretation.     We 
must  consider  the  whole  discourse  together,  in  order  perfectly 
to  conceive  the  sense  of  it,  and  to  give  to  each  expression^ 
not  so  much  the  signification  which  it  may  individually  admit 
of,  as  that  which  it  ought  to  have  from  the  context  and  [  355  ] 
spirit  of  the  discourse.    Such  is  the  maxim  of  the  Roman 
law,  Incivile  est9  nisi  told  lege  perspectd,  und  aliqud  parti- 
culd  ejus  propositdtjudicare,  vel  respondere*. 

The  very  connection  and  relation  of  the  things  in  ques-  §  286.  in- 
tion  helps  also  to  discover  and  establish  the  true  sense  of  a  terpretation 
treaty,  or  of  any  other  piece.  The  interpretation  ought  to  £j1£jj£! 
be  made  in  such  a  manner,  that  all  the  parts  may  appear  tion  and  re-" 
consonant  to  each  other  9 — that  what  follows  may  agree  with  lation  of 
what  preceded,— unless  it  evidently  appear 9  that9  by  the  sub- 
sequent  clauses,  the  parties  intended  to  make  some  alteration 
in  the  preceding  ones.  For  it  is  to  be  presumed  that  the 
authors  of  a  deed  had  an  uniform  and  steady  train  of  think- 
ing,— that  they  did  not  aim  at  inconsistencies  and  contra- 
dictions,— but  rather  that  they  intended  to  explain  one 
thing  by  another,— and,  in  a  word,  that  one  and  the  same 
spirit  reigns  throughout  the  same  production  or  the  same 
treaty.  Let  us  render  this  more  plain  by  an  example.  A 
treaty  of  alliance  declares,  that,  in  case  one  of  the  allies  be 
attacked,  each  of  the  others  shall  assist  him  with  a  body  of 
ten  thousand  foot,  paid  and  supported;  and  in  another 
article,  it  is  said  that  the  ally  who  is  attacked  shall  be  at 
liberty  to  demand  the  promised  assistance  in  cavalry  rather 
than  in  infantry.  Here  we  see,  that,  in  the  first  article,  the 
allies  have  determined  the  quantum  of  the  succour,  and  its 
value, — that  of  ten  thousand  foot;  and,  in  the  latter  article, 
without  appearing  to  intend  any  variation  in  the  value  or 
number,  they  leave  the  nature  of  the  succours  to  the  choice 
of  the  party  who  may  stand  in  need  of  them.  If,  therefore, 
the  ally  who  is  attacked  calls  upon  the  others  for  cavalry, 
they  will  give  him,  according  to  the  established  proportion, 
an  equivalent  to  ten  thousand  foot.  But  if  it  appears  that 

*  Digest.  Itb.  i.  tit.  iii.  Be  Legibus,  leg.  24. 
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-  "•  the  intention  of  the  latter  article  was,  that  the  promised  suc- 
—  cours  should  in  certain  cases  be  augmented,— if,  for  instance, 
it  he  said,  that,  in  case  one  of  the  allies  happen  to  be 
attacked  by  an  enemy  of  considerably  superior  strength, 
and  more  powerful  in  cavalry,  the  succours  should  be  fur- 
nished in  cavalry,  and  not  in  infantry, — it  appears  that,  in 
this  case,  the  promised  assistance  ought  to  be  ten  thousand 
horse. 

As  two  articles  in  one  and  the  same  treaty  may  bear  rela- 
tion to  each  other,  two  different  treaties  may  in  like  manner 
have  a  relative  connection ;  and  in  this  case,  each  serves  to  ex- 
plain the  other.  For  instance,  one  of  the  contracting  parties 
has,  in  consideration  of  a  certain  object,  promised  to  deliver 
to  the  other  ten  thousand  sacks  of  wheat.  By  a  subsequent 
agreement,  it  is  determined,  that,  instead  of  wheat,  he  shall 
give  him  oats.  The  quantity  of  oats  is  not  expressed ;  but 
it  is  determined  by  comparing  the  second  convention  with 
the  first.  If  there  be  no  circumstance  to  prove  that  it  was 
the  intention  of  the  parties,  in  the  second  agreement,  to  di- 
minish the  value  of  what  was  to  be  delivered,  we  are  to  un- 
derstand a  quantity  of  oats  proportioned  to  the  price  of 
»6  ]  ten  thousand  sacks  of  wheat:  but  if  it  evidently  appears, 
from  the  circumstances  and  motives  of  the  second  conven- 
tion, that  it  was  their  intention  to  reduce  the  value  of  what 
was  due  under  the  former  agreement, — in  this  case,  ten 
thousand  sacks  of  oats  are  to  be  substituted  in  lieu  of  the 
ten  thousand  sacks  of  wheat. 

in-  The  reason  of  the  law,  or  of  the  treaty, — that  is  to  say, 
ation  the  motive  which  led  to  the  making  of  it,  and  the  object  in 
J£  contemplation  at  the  time,— is  the  most  certain  clue  to  lead 
deed,  us  to  the  discovery  of  its  true  meaning ;  and  great  attention 
should  be  paid  to  this  circumstance,  whenever  there  is  ques- 
tion either  of  explaining  an  obscure,  ambiguous,  indetermi- 
nate passage  in  a  law  or  treaty,  or  of  applying  it  to  a  parti- 
cular case.  When  once  we  certainly  Know  the  reason  which 
alone  has  determined  the  mil  of  the  person  speaking,  we 
ought  to  interpret  and  apply  his  words  in  a  manner  suitable 
to  that  reason  alone.  Otherwise  he  will  be  made  to  speak 
and  act  contrary  to  his  intention,  and  in  opposition  to  his 
own  views.  Pursuant  to  this  rule,  a  prince,  who,  on  grant- 
ing his  daughter  in  marriage,  has  promised  to  assist  his  in- 
tended son-in-law  in  all  his  wars,  is  not  bound  to  give  him 
any  assistance  if  the  marriage  does  not  take  place. 

But  we  ought  to  be  very  certain  that  we  know  the  true 
and  only  reason  of  the  law,  the  promise,  or  the  treaty.  In 
matters  of  this  nature,  it  is  not  allowable  to  indulge  in  vague 
and  uncertain  conjectures,  and  to  suppose  reasons  and  views 
where  there  are  none  certainly  known.  If  the  piece  in  ques- 
tion is  in  itself  obscure, — if,  in  order  to  discover  its  mean- 
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ing,  we  have  no  other  resource  than  the  investigation  of  <BOOK  "• 
the  author's  views,  or  the  motives  of  the  deed,— we  may  ?"**•  *VI 
then  have  resource  to  conjecture,  and,  in  default  of  absolute 
certainty,  adopt,  as  the  true  meaning,  that  which  has  the 
greatest  degree  of  probability  on  its  side.  But  it  is  a  danger- 
ous abuse,  to  go,  without  necessity,  in  search  of  motives  and 
uncertain  views,  in  order  to  wrest,  restrict,  or  extend  the 
meaning  of  a  deed  which  is  of  itself  sufficiently  clear,  and 
carries  no  absurdity  on  the  face  of  it.  Such  a  procedure  is 
a  violation  of  that  incontestable  maxim, — that  it  is  not  allow- 
able to  interpret  what  has  no  need  of  interpretation  (§263). 
Much  less  are  we  allowed, — when  the  author  of  a  piece  has 
in  the  piece  itself  declared  his  reasons  and  motives, — to 
attribute  to  him  some  secret  reason,  which  may  authorise  us 
in  giving  an  interpretation  repugnant  to  the  natural  mean- 
ing of  the  expressions.  Even  though  he  should  have  enter- 
tained the  views  which  we  attribute  to  him, — yet,  if  he  has 
concealed  them,  and  announced  different  ones,  it  is  upon 
the  latter  alone  that  we  must  build  our  interpretation,  and 
not  upon  those  which  the  author  has  not  expressed:— we 
assume,  as  true,  against  him,  what  he  has  sufficiently  de- 
clared (§  266). 

We  ought  to  be  the  more  circumspect  in  this  kind  of  in-  §288  Whe 
terpretation,  as  it  frequently  happens  that  several  motives  «»ny  «*• 
concur  to  determine  the  will  of  the  party  who  speaks  in  a  JSJewnS 
law  or  a  promise.    Perhaps  the  combined  influence  of  all  todeteimir 
those  motives  was  necessary  in  order  to  determine  his  will; the  ^H. 
— perhaps  each  one  of  them,  taken  individually,  would  have  [  £57 
been  sufficient  to  produce  that  effect.    In  the  former  case, 
if  we  are  perfectly  certain  that  it  was  only  in  consideration 
of  several  concurrent  reasons  and  motives  that  the  legsila- 
ture  or  the  contracting  parties  consented  to  the  law  or  the 
contract,  the  interpretation  and  application  ought  to  be 
made  in  a  manner  agreeable  to  all  those  concurrent  reasons, 
and  none  of  them  must  be  overlooked.    But  in  the  latter 
case,  when  it  is  evident  that  each  of  the  reasons  which  have 
concurred  in  determining  the  will,  was  sufficient  to  produce 
that  effect,  so  that  the  author  of  the  piece  in  question  would, 
by  each  of  the  reasons  separately  considered,  have  been  in- 
duced to  form  the  same  determination  which  he  has  formed 
upon  all  the  reasons  taken  in  the  aggregate,  his  words  must 
be  so  interpreted  and  applied,  as  to  make  them  accord  with 
each  of  those  reasons  taken  individually.    Suppose  a  prince 
has  promised  certain  advantages  to  all  foreign  protestants 
and  artisans  who  will  come  and  settle  in  his  estates :  if  that 
prince  is  in  no  want  of  subjects,  but  of  artisans  only,— and 
if,  on  the  other  hand,  it  appears  that  he  does  not  choose  to 
have  any  other  subjects  than  protestants, — his  promise  must 
be  so  interpreted,  as  to  relate  only  to  such  foreigners  as 
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BOOK  IT.  unite  those  two  characters,  of  protestants  and  artisans.  But 
CHAP.  *vii.  jf  it  ja  evj^ent  that  this  prince  wants  to  people  his  country, 
and  that,  although  he  would  prefer  protestant  subjects  to 
others,  he  has  in  particular  so  great  a  want  of  artisans,  that 
he  would  gladly  receive  them,  of  whatever  religion  they  be, 
—his  words  should  be  taken  in  a  disjunctive  sense,  so  that 
it  will  be  sufficient  to  be  either  a  protestant  or  an  artisan,  in 
order  to  enjoy  the  promised  advantages. 

§289.  What     To  avoid  tedious  and  complex  circumlocution,  we  shafl 
constitutes  make  use  of  fae  term,  "  sufficient  reason  for  an  act  of  the 
?e!Sror    wifl/'  to  express  whatever  has  produced  that  act,— what- 
an  act  of  the  ever  has  determined  the  will  on  a  particular  occasion  whe- 
Wlll«          ther  the  will  has  been  determined  by  a  single  reason,  or  by 
many  concurrent  reasons.    That  sufficient  reason,  then,  will 
be  sometimes  found  to  consist  in  a  combination  of  many  dif- 
ferent reasons,  so  that,  where  a  single  one  of  those  reasons 
is  wanting,  the  sufficient  reason  no  longer  exists:  and  in 
those  cases  where  we  say  that  many  motives,  many  reasons, 
have  concurred  to  determine  the  will,  yet  so  as  that  each  in 
particular  would  have  been  alone  capable  of  producing  the 
same  effect,— there  will  then  be  many  sufficient  reasons  for 
producing  one  single  act  of  the  will.    Of  this  we  see  daily 
instances.    A  prince,  for  example,  declares  war  for  three 
or  four  injuries  received,  each  of  which  would  have  been 
sufficient  to  have  produced  the  declaration  of  war. 
§  290.  Ex-     The  consideration  of  the  reason  of  a  law  or  promise  not 
tensive  in-  onjy  serves  to  explain  the  obscure  or  ambiguous  expressions 
feoodtd  on  ^liich  occur  in  the  piece,  but  also  to  extend  or  restrict  its 
the  reason    several  provisions  independently  of  the  expressions,  and  in 
of  the  act.    conformity  to  the  intention  and  views  of  the  legislature  or 
the  contracting  parties,  rather  than  to  their  words.  For,  ac- 
[  £58  ]  cording  to  the  remark  of  Cicero*,  the  language,  invented  to 
explain  the  will,  ought  not  to  hinder  its  effect.     When  the 
sufficient  and  only  reason  of  a  provision,  either  in  a  law  or 
a  promise,  is  perfectly  certain^  and  well  understood,  we 
extend  that  provision  to  cases  to  which  the  same  reason  is 
applicable,  although  they  Ae  not  comprised  wit/tin  the  signi- 
fication of  the  terms.    This  is  what  is  called  extensive  inter- 
pretation.   It  is  commonly  said,  that  we  ought  to  adhere  ra- 
ther to  the  spirit  than  to  the  letter.     Thus,  the  Mahome- 
dans  justly  extend  the  prohibition  of  wine,  in  the  Koran,  to 
all  intoxicating  liquors;  that  dangerous  quality  being  the 
only  reason  that  could  induce  their  legislator  to  prohibit  the 
use  of  wine.    Thus,  also,  if,  at  the  time  when  there  were  no 

*  Quid  T  verhis  satis  hoc  cautum  non  uteremur.  Quia  npn  potest,  verba 

erat?  Minime.   Quse  res  igitur  va-  repertasunt,nonquaeimpedirent^  sed 

luit?   Voluntas :  qua  si,  tacitis  no-  qua  indicarent  voluntatem.    Cicer, 

bis,  inteiligi  posset,  verbis  omnmo  Orat  pro  Csecina, 
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other  fortifications  than  walls,  it  was  agreed  not  to  inclose  a  ' 
certain  town  with  walls,  it  would  not  be  allowable  to  fortify 
it  with  fosses  and  ramparts,  since  the  only  view  of  the 
treaty  evidently  was,  to  prevent  its  being  converted  into  a 
fortified  place. 

But  we  should  here  observe  the  same  caution  above  re- 
commended (§  287),  and  even  still  greater,  since  the  ques- 
tion relates  to  an  application  in  no  wise  authorised  by  the 
terms  of  the  deed.  We  ought  to  be  thoroughly  convinced 
that  we  know  the  true  and  only  reason  of  the  law  or  the 
promise,  and  that  the  author  has  taken  it  in  the  same  lati- 
tude which  must  be  given  to  it  in  order  to  make  it  reach  the 
case  to  which  we  mean  to  extend  the  law  or  promise  in 
question.  As  to  the  rest,  I  do  not  here  forget  what  I  have 
said  above  (§  268),  that  the  true  sense  of  a  promise  is  not 
only  that  which  the  person  promising  had  in  his  mind,  but 
also  that  which  has  been  sufficiently  declared,— that  which 
both  the  contracting  parties  must  reasonably  have  under- 
stood. In  like  manner,  the  true  reason  of  a  promise  is  that 
which  the  contract,  the  nature  of  the  things  in  question, 
and  other  circumstances,  sufficiently  indicate:  it  would  be 
useless  and  ridiculous  to  allege  any  by-views  which  the 
person  might  have  secretly  entertained  in  his  own  mind. 

The  rule  just  laid  down  serves  also  to  defeat  the  pretexts     §291. 
and  pitiful  evasions  of  those  who  endeavour  to  elude  laws  Frauds 
or  treaties.     Good-faith  adheres  to  the  intention :  fraud  JJJJ^itwi 
insists  on  the  terms,  when  it  thinks  that  they  can  furnish  a  or  promises, 
cloak  for  its  prevarications.    The  isle  of  Pharos  near  Alex- 
andria was,  with  other  islands,  tributary  to  the  Rhodians. 
The  latter  having  sent  collectors  to  levy  the  tribute,  the 
queen  of  Egypt  amused  them  for  some  time  at  her  court, 
using  in  the  mean  while  every  possible  exertion  to  join 
Pharos  to  the  main  land  by  means  of  moles:  after  which  she 
laughed  at  the  Rhodians,  and  sent  them  a  message,  inti- 
mating that  it  was  very  unreasonable  in  them  to  pretend  to 
levy  on  the  main  land  a  tribute  which  they  had  no  title  to 
demand  except  from  the  islands*.     There  existed  a  law 
which  forbade  the  Corinthians  to  give  vessels  to  the  Athe-  r  ggg  -i 
nians: — they  sold  them  a  number  at  five  drachmae  eachf.  J 

The  following  was  an  expedient  worthy  of  Tiberius:  cus- 
tom not  permitting  him  to  cause  a  virgin  to  be  strangled, 
he  ordered  the  executioner  first  to  deflower  the  young 
daughter  of  Sejanus,  and  then  to  strangle  her]!.  To  violate 
the  spirit  of  the  law  while  we  pretend  to  respect  the  letter, 
is  a  fraud  no  less  criminal  than  an  open  violation  of  it;  it  is 

*  Puffendorf,  lib.  v.  cap.  xii.  §  18.  vi.  Five  drachmae  amounted  to  little 

He  quotes  Ammianus  MarcelUnus,  more  than  three  shillings  sterling, 

lib.  xxii.  cap.  xvi.  J  Tacit.  AnnaL  lib.  v.  9. 

f  Puffend.  ibid.    Herodotus,  lib. 


>  292.  Re- 
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BOOK  n.  equally  repugnant  to  the  intention  of  the  law-maker,  and 
WAP,  ym.  only  evinces  a  more  artful  and  deliberate  villainy  in  the 
person  who  is  guilty  of  it. 

Restrictive  interpretation,  which  is  the  reverse  of  ex- 
^^ve  interpretation,  is  founded  on  the  same  principle. 
As  we  extend  a  clause  to  those  cases,  which,  though  not 
comprised  within  the  meaning  of  the  terms,  are  nevertheless 
comprised  in  the  intention  of  that  clause,  and  included  in 
the  reasons  that  produced  it,  —  in  like  manner,  we  restrict  a 
law  or  a  promise,  contrary  to  the  literal  signification  of  the 
terms,  —  our  judgment  being  directed  by  the  reason  of  that 
law  or  that  promise:  that  is  to  say,  if  a  case  occurs,  to  which 
the  well  known  reason  of  a  law  or  promise  is  utterly  inap- 
plicable, that  ease  ought  to  be  excepted,  although,  if  we 
were  barely  to  consider  the  meaning  of  the  terms,  it  should 
seem  to  faU  within  the  purview  of  the  law  or  promise.  It 
is  impossible  to  think  of  every  thing,  to  foresee  every  thing, 
and  to  express  every  thing;  it  is  sufficient  to  enounce 
certain  things  in  such  a  manner  as  to  make  known  our 
thoughts  concerning  things  of  which  we  do  not  speak:  and, 
as  Seneca  the  rhetorician  says  *,  there  are  exceptions  so 
clear,  that  is  unnecessary  to  express  them.  The  law  con- 
demns to  suffer  death  whoever  strikes  his  father  :  shall  we 
punish  him  who  has  shaken  and  struck  his  father,  to  recover 
him  from  a  lethargic  stupor?  Shall  we  punish  a  young 
child,  or  a  man  in  a  delirium,  who  has  lifted  his  hand 
against  the  author  of  his  life?  In  tibe  former  case  the 
reason  of  the  law  does  not  hold  good  ;  and  to  the  two  latter 
it  is  inapplicable.  We  are  bound  to  restore  what  is  intrusted 
to  us:  shall  I  restore  what  a  robber  has  intrusted  to  me 
at  the  time  when  the  true  proprietor  makes  himself  known 
to  me,  and  demands  his  property?  A  man  has  left  his 
sword  with  me  :  shall  I  restore  it  to  him,  when,  in  a  trans- 
port  of  fury,  he  demands  it  for  the  purpose  of  killing  an 
innocent  person?  * 

We^.ay.e  ^course  to  restrictive  interpretation,  in  order 
aTd  J*11?8  into  abs™J''&*  (see§28«).    A  man  be. 
b-9uea«is  his  house  to  one,  and  to  another  his  garden,  the 
or  only  entrance  into  which  is  through  the  house?   It  would 


-  to  tea 

a  garden  into  which  he  could  not  enter:  we  must  therefore 

s-imple  ?onation  of  the  house>  and 


f*      -  > 

O«A  i  understand  that  rt  *"  Pven  only  upon  condition  of  allowing 

260  ]  a  passage  to  the  garden.    The  same  mode  of  interpreted? 

is  to  be  adopted,  whenever  a  case  occurs,  in  wbicSthe  law 

or  the  treaty,  if  interpreted  according  to  the  strict  meaning 

of  the  terms,  would  lead  to  something  unlawful    On  sS 


*  Lib.  iv,  Declam.  xxvii. 
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an  occasion,  the  case  in  question  is  to  be  excepted,  since    BOOK  n. 
nobody  can  ordain  or  promise  what  is  unlawful.    For  this  CHAP.  xv». 
reason,  though  assistance  has  been  promised  to  an  ally  in 
all  his  wars,  no  assistance  ought  to  be  given  him  when  he 
undertakes  one  that  is  manifestly  unjust. 

When  a  case  arises  in  which  it  would  be  too  severe  and  §  294.  Or 
too  prejudicial  to  any  one  to  interpret  a  law  or  a  promise  whatisto° 
according  to  the  rigour  of  the  terms,  a  restrictive  interpre-  ^then-11 
tation  is  then  also  used,  and  we  except  the  case  in  question,  some, 
agreeably  to  the  intention  of  the  legislature,  or  of  him  who 
made  the  promise:  for  the  legislature  intends  only  what  is 
just  and  equitable;  and,  in  contracts,  no  one  can  enter  into 
such  engagements  in  favour  of  another,  as  shall  essentially 
supersede  the  duty  he  owes  to  himself.   It  is  then  presumed 
with  reason,  that  neither  the  legislature  nor  the  contracting 
parties  have  intended  to  extend  their  regulations  to  cases 
of  this  nature,  and  that  they  themselves,  if  personally  pre- 
sent, would  except  them.    A  prince  is  no  longer  obliged  to 
send  succours  to  his  allies,  when  he  himself  is  attacked, 
and  has  need  of  all  his  forces  for  his  own  defence.   He  may 
also,  without  the  slightest  imputation  of  perfidy,  abandon 
an  alliance,  when,  through  the  ill  success  of  the  war,  he 
sees  his  state  threatened  with  impending  ruin  if  he  does  not 
immediately  treat  with  the  enemy.    Thus,  towards  the  end 
of  the  last  century,  Victor  Amadeus,  duke  of  Savoy,  found 
himself  under  the  necessity  of  separating  from  his  allies, 
and  of  receiving  law  from  France,  to  avoid  losing  his  states. 
The  king  his  son  would  have  had  good  reasons  to  justify  a 
separate  peace  in  the  year  1745 :  but  upheld  by  his  courage, 
and  animated  by  just  views  of  his  true  interest,  he  embraced 
the  generous  resolution  to  struggle  against  an  extremity 
which  might  have  dispensed  with  his  persisting  in  his 
engagements* 

We  have  said  above  (§  280),  that  ,we  should  take  the  §  2«.  How 
expressions  in  the  sense  that  agrees  with  the  subject  or  the  J^JJJjJ*^ 
matter.    Restrictive  interpretation  is  also  directed  by  this  signification 
rule.    If  the  subject  or  the  matter  treated  of  will  not  allow  agreeably  to 
that  the  terms  of  a  clause  should  be  taken  in  their  full  extent^ the  aul*ect" 
we  should  limit  the  sense  according  as  the  subject  requires. 
Let  us  suppose  that  the  custom  of  a  particular  country 
confines  the  entail  of  fiefs  to  the  male  line  properly  so 
called :  if  an  act  of  enfeoffinent  in  that  country  declares  that 
the  fief  is  given  to  a  person  for  himself  and  his  male  de- 
scendants, the  sense  of  these  kst  words  must  be  restricted 
to  the  males  descending  from  males ;  for  the  subject  will  not 
admit  of  our  understanding  them  also  of  males  who  are  the 
issue  of  females,  though  they  are  reckoned  among  the  male 
descendants  of  the  first  possessor. 

The  following  question  has  been  proposed  and  debated :  §  200<  How 
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BOOK  ii.  "  Whether  promises  include  a  tacit  condition  of  the  state  of 
CHAP,  xvii.  aflairs  continuing  the  same, — or  whether  a  change  happening 
a  change  ;n  fae  state  Of  affairs  can  create  an  exception  to  the  promise, 
hT&eTtete  and  even  render  it  void  ?"  The  principle  derived  from  the 
of  things  reason  of  the  promise  must  solve  the  question.  If  it  be 
way  form  certain  m&  manifest  that  the  consideration  of  the  present 
an^cxcep-  ^^  ^  ^^^  was  one  Ofthe  reasons  which  occasioned  the 
promise,— that  the  promise  was  made  in  consideration  or  in 
[  261  ]  consequence  of  that  state  of  things, — it  depends  on  the  pre- 
servation of  things  in  the  same  state.  This  is  evident,  since 
the  promise  was  made  only  upon  that  supposition.  When 
therefore  that  state  of  things  which  was  essential  to  the 
promise,  and  without  which  it  certainly  would  not  have  been 
made,  happens  to  be  changed,  the  promise  falls  to  the  ground 
when  its  foundation  fails.  And  in  particular  cases,  where 
things  cease  for  a  time  to  be  in  the  state  that  has  produced 
or  concurred  to  produce  the  promise,  an  exception  is  to  be 
made  to  it.  An  elective  prince,  being  without  issue,  has 
promised  to  an  ally  that  he  will  procure  his  appointment  to 
the  succession.  He  has  a  son  born :  who  can  doubt  that 
the  promise  is  made  void  by  this  event?  He  who  in  a  time 
of  peace  has  promised  succours  to  an  ally,  is  not  bound  to 
give  him  any  when  he  himself  has  need  of  all  his  forces  for 
the  defence  of  his  own  dominions*  A  prince,  possessed  of 
no  very  formidable  power,  has  received  from  his  allies  a 
promise  of  faithful  and  constant  assistance,  in  order  to  his 
aggrandisement,-— in  order  to  enable  him  to  obtain  a  neigh- 
bouring state  by  election  or  by  marriage :  yet  those  allies 
will  have  just  grounds  for  refusing  him  the  smallest  aid  or 
support,  and  even  forming  an  alliance  against  him,  when 
they  see  him  elevated  to  such  a  height  of  power,  as  to 
threaten  the  liberties  of  all  Europe.  If  the  great  Gustavus 
had  not  been  killed  at  Lutzen,  cardinal  de  Richelieu,  who 
had  concluded  an  alliance  for  his  master  with  that  prince, 
and  who  had  invited  him  into  Germany,  and  assisted  him 
with  money,  would  perhaps  have  found  himself  obliged  to 
traverse  the  designs  of  that  conqueror,  when  become  formi- 
dable,— to  set  bounds  to  his  astonishing  progress,  and  to 
support  his  humbled  enemies.  The  states-general  of  the 
United  Provinces  conducted  themselves  on  these  principles 
in  1668.  In  favour  of  Spain,  which  before  had  been  their 
mortal  enemy,  they  formed  the  triple  alliance  against 
Louis  XIV.  their  former  ally.  It  was  necessary  to  raise  a 
barrier  to  check  the  progress  of  a  power  which  threatened 
to  inundate  and  overwhelm  all  before  it. 

But  we  ought  to  be  very  cautious  and  moderate  in  the 
application  of  the  present  rule:  it  would  be  a  shameful  per- 
version of  it,  to  take  advantage  of  every  change  that  happens 
in  the  state  of  affairs,  in  order  to  disengage  ourselves  from 
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our  promises :  were  such  conduct  adopted,  there  could  be  B00*  «• 
no  dependence  placed  on  any  promise  whatever.  That  state  OHAP-  *v"« 
of  things  alone,  in  consideration  of  which  the  promise  was 
made,  is  essential  to  the  promise :  and  it  is  only  by  a  change 
in  that  state,  that  the  effect  of  the  promise  can  be  lawfully 
prevented  or  suspended.    Such  is  the  sense  in  which  we  are  [  862  ] 
to  understand  that  maxim  of  the  civilians,  conventio  omnis 
intelKgitur  rebus  sic  stantibus. 

What  we  say  of  promises,  must  also  be  understood  as  ex- 
tending to  laws.  A  law  which  relates  to  a  certain  situation 
of  affairs  can  only  take  place  in  that  situation.  We  ought 
to  reason  in  the  same  manner  with  respect  to  a  commission. 
Thus,  Titus  being  sent  by  his  father  to  pay  his  respects  to 
the  emperor,  turned  back  on  being  informed  of  the  death. 
ofGalba. 

In  unforeseen  cases,  that  is  to  say,  when  the  state  of  things  §  297.  in- 
happens  to  be  such  as  the  author  of  a  deed  has  not  fo 
seen,  and  could  not  have  thought  of,  we  should  rather 
guided  by  his  intention  than  by  Ms  words,  and  interpret 
instrument  as  he  himself  would  interpret  it  if  he  were  on  the 
spot,  or  conformably  to  what  he  would  have  done  if  he  had 
foreseen  the  circumstances  which  are  at  present  Known.  This 
rule  is  of  great  use  to  judges,  and  to  all  those  in  society 
who  are  appointed  to  carry  into  effect  the  testamentary 
regulations  of  the  citizens.  A  father  appoints  by  will  a 
guardian  for  his  children,  who  are  under  age.  After  his 
death  the  magistrate  finds  that  the  guardian  he  has  nomi- 
nated is  an  extravagant  profligate,  without  property  or  con- 
duct: he  therefore  dismisses  him,  and  appoints  another, 
according  to  the  Roman  laws*,  adhering  to  the  intention  of 
the  testator,  and  not  to  his  words ;  for  it  is  but  reasonable 
to  suppose,— and  we  are  to  presume  it  as  a  fact,— that  the 
father  never  intended  to  give  his  children  a  guardian  who 
should  ruin  them,  and  that  he  would  have  nominated  another, 
had  he  known  the  vices  of  the  person  he  appointed. 

When  the  things  which  constitute  the  reason  of  a  law  or  §  298.  Rea- 
convention  are  considered9  not  as  actually  existing,  but  «>ns  arising 
simply  as  possible,— or,  in  other  words,  when  the  fear  of  an  frona.bSf 
event  is  the  reason  of  a  law  or  a  promise^  no  other  cases  can  JS?lnot  the 
be  excepted  from  it  than  those  in  which  it  can  be  proved  to  existence  of 
demonstration  that  the  event  is  really  impossible.    The  bare  * thing* 
possibility  of  the  event  is  sufficient  to  preclude  all  excep- 
tions.   If,  for  instance,  a  treaty  declares  that  no  army  or 
fleet  shall  be  conducted  to  a  certain  place,  it  will  not  be 
allowable  to  conduct  thither  an  army  or  a  fleet,  under  pre- 
tence that  no  harm  is  intended  by  such  a  step :  for  the  ob- 
ject of  a  clause  of  this  nature  is  not  only  to  prevent  a  real 

*  Digest,  lib.  xxvi.  tit.  iii.  De  Confirm.  Tutor,  leg.  10. 
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BOOK  ii.   evil,  but  also  to  keep  all  danger  at  a  distance,  and  to  avoid 
CHAP.  XV'H.  even  the  slightest  subject  of  uneasiness.    It  is  the  same 
with  the  law  which  forbids  walking  the  streets  by  night 
with  a  lighted  torch  or  candle.    It  would  be  an  unavailing 
plea  for  die  transgressor  of  that  law  to  allege  that  no  mis- 
chief has  ensued,  and  that  he  carried  his  torch  with  such 
circumspection,  that  no  ill  consequence  was  to  be  appre- 
hended.   The  bare  possibility  of  causing  a  conflagration 
was  sufficient  to  have  rendered  it  his  duty  to  obey  the  law ; 
[  S6S  ]  and  he  has  transgressed  it  by  exciting  fears  which  it  was 

the  intention  of  the  legislature  to  prevent. 

§  299.  Ex-      At  the  beginning  of  this  chapter,  we  observed  that  men's 
preS$bieDof   ideas  and  language  are  not  always  perfectly  determinate, 
^extensive  There  is,  ,doubtless,  no  language  in  which  there  do  not 
and  a  limit-  occur  expressions,  words,  or  entire  phrases,  susceptible  of 
ed  sense.     a  more  or  iess  extensive  signification.     Many  a  word  is 
equally  applicable  to  the  genus  or  the  species:— the  word 
fault  implies  intentional  guilt  or  simple  error; — several 
species  of  animals  have  but  one  name  common  to  both  sexes, 
&$  partridge,  lark,  sparrow,  &c. ;  when  we  speak  of  horses, 
merely  with  a  view  to  the  services  they  render  to  mankind, 
mares  also  are  comprehended  under  that  name.    In  tech- 
nical language  a  word  has  sometimes  a  more  and  sometimes 
a  less  extensive  sense,  than  in  vulgar  use:  the  word  death, 
among  civilians,  signifies  not  only  natural  death,  but  also 
civil  death:  verbumt  in  the  Latin  grammar,  signifies  only 
that  part  of  speech  called  the  verb;  but,  in  common  use,  it 
signifies  any  word  in  general.    Frequently,  also,  the  same 
-nrase  implies  more  things  on  one  occasion,  and  fewer  on 

.»  1  •  -  -  «•        ^  .  M.«  mm 


another,  according  to  the  nature  of  the  subject  or  matter: 
thus,  when  we  talk  of  sending  succours,  sometimes  we  un- 
derstand a  body  of  auxiliary  troops  maintained  and  paid  by 
the  party  who  sends  them,  at  other  times  a  body,  whose  ex-* 
penses  axe  to  be  entirely  defrayed  by  the  party  who  re- 
ceives them.  It  is  therefore  necessary  to  establish  rules 
for  the  interpretation  of  those  indeterminate  expressions, 
in  order  to  ascertain  the  cases  in  which  they  are  to  be  un- 
derstood in  the  more  extensive  sense,  and  those  in  which 
they  are  to  be  restricted  to  their  more  limited  meaning. 
Many  of  the  rules  we  have  already  given  may  serve  for  this 
purpose. 

§  soo.  of       But  it  is  to  this  head  that  the  famous  distinction,  between 
™S,i!T    things  of  a  favourable  and  those  of  an  odious  nature,  paiti- 
and  things   w&xly  belongs.    Some  writers  have  rejected  the  distinc- 
odious.       tioo»*  doubtless  for  want  of  properly  understanding  it.    In 
fact,  the  definitions  that  have  been  given  of  what  i&  favour- 
able and  what  is  odious,  are  not  fuUy  satisfactory,  nor  easily 

*  See  Barfeeyrac's  remarks  on  Grotius  and  Puffendorff. 
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applied*  After  haying  maturely  considered  what  the  most  CHAP,  xvii. 
juaicious  authors  have  written  on  the  subject,  I  conceive 
the  whole  of  the  question  to  be  reducible  to  the  following 
positions,  which  convey  a  just  idea  of  that  famous  distinc- 
tion* When  the  provisions  of  a  law  or  a  convention  are 
plain,  clear,  determinate,  and  attended  with  no  doubt  or 
difficulty  in  the  application,  there  is  no  room  for  any  inter- 
pretation «r  comment  (§  263).  The  precise  point  of  the 
will  of  the  legislature  or  the  contracting  parties,  is  what  we 
must  adhere  to.  But  if  their  expressions  are  indeterminate, 
vague,  or  susceptible  of  a  more  or  less  extensive  sense,— if 
that  precise  point  of  their  intention  cannot,  in  the  parti- 
cular case  in  question,  be  discovered  and  fixed  by  the 
other  rules  of  interpretation,— we  must  presume  it  accord-  [  ggi  ] 
ing  to  the  laws  of  reason  and  equity :  and,  for  this  purpose, 
it  is  necessary  to  pay  attention  to  the  nature  of  the  things 
to  which  the  question  relates.  There  are  certain  things  of 
which  equity  admits  the  extension,  rather  than  the  restric- 
tion; that  is  to  say,  that,  with  respect  to  those  things,  the 
precise  point  of  the  will  not  being  discovered  in  the  ex- 
pressions of  the  law  or  the  contract,  it  is  safer  and  more 
consistent  with  equity,  to  suppose  and  fix  that  point  in  the 
more  extensive,  than  in  the  more  limited  sense  of  the  terms; 
to  give  a  latitude  to  the  meaning  of  the  expressions,  than 
to  restrict  it.  These  are  the  things  called  favourable. 
Odious  things,  on  the  other  hand,  are  those,  of  which  the 
restriction  tends  more  certainly  to  equity,  than  the  exten- 
sion. Let  us  figure  to  ourselves  the  intention  or  the  will  of 
the  legislature  or  the  contracting  parties,  as  a  fixed  point. 
At  that  point  precisely  should  we  stop,  if  it  be  clearly 
known; — if  uncertain,  we  should  at  least  endeavour  to  ap- 
proach it.  In  things  favourable,  it  is  better  to  pass  beyond 
that  point,  than  not  to  reach  it;  in  things  odious,  it  is  better 
not  to  reach  it,  than  to  pass  beyond  it. 

It  will  not  now  be  difficult  to  shew,  in  general,  what  §soi.  What 
things  are  favourable,  and  what  are  odious.    In  the  first  JJjJj^^J. 
place,  every  thing  that  tends  to  the  common  advantage  in  vantage,and 
conventions ,  or  that  has  a  tendency  to  place  the  contracting  to  equality, 
parties  on  a  footing  of  equality,  is  favourable.    The  voice  jj,*!0^ 
of  equity,  and  the  general  rule  of  contracts,  require  that  the  contrary  is 
conditions  between  the  parties  shouid  be  equal    We  are  odious. 
not  to  presume,  without  very  strong  reasons,  that  one  of 
the  contracting  parties  intended  to  favour  the  other  to  his 
own  prejudice;  but  there  is  no  danger  in  extending  what  is 
for  the  common  advantage*    If,  therefore,  it  happens  that 
the  contracting  parties  have  not  made  known  their  will  with 
sufficient  clearness,  and  with  all  the  necessary  precision,  it 
is  certainly  more  conformable  to  equity  to  seek  for  that  will 
in  the  sense  most  favourable  to  equality  and  the  common 
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BOOK  ii.  advantage,  than  to  suppose  it  in  the  contrary  sense.    For 
CHAP,  xvii.  tjie  gatne  reasonj  e$ery  ^ng  t/iai  fa  nof  for  the  common  ad- 


vantage >  every  thing  that  tends  to  destroy  the  equality  of  a 

contract^  every  thing  that  onerates  only  one  of  the  parties  t 

orihat  onerates  the  one  more  than  the  other  9  is  odious.    In 

a  treaty  of  strict  friendship,  union,  and  alliance,  every  thing 

which,  without  being  hurthensome  to  any  of  the  parties, 

tends  to  the  common  advantage  of  the  confederacy,  and  to 

draw  the  bonds  of  union  closer,  is  favourable.    In  unequal 

treaties,  and  especially  in  unequal  alliances,  all  the  clauses 

of  inequality,  and  principally  those  that  onerate  the  inferior 

ally,  are  odious.     Upon  this  principle,  that  we  ought,  in 

case  of  doubt,  to  extend  what  leads  to  equality,  and  restrict 

what  destroys  it,  is  founded  that  well-known  rule  —  Incom- 

moda  vitantis  melior  quam  commoda  petentis  est  causa*  9  — 

the  party  who  endeavours  to  avoid  a  loss,  has  a  better  cause 

to  support  than  he  who  aims  at  obtaining  an  advantage. 

§  802.  What     All  those  things  which9  without  proving  too  burthensome  to 

hi^ns*    any.  one  in  Pwfaular,  are  useful  and  salutary  to  human 

dety,  is  fa-  society,  are  to  be  ranted  in  the  class  of  favourable  things  .- 

wurabie;    for  a  nation  is  already  under  a  natural  obligation  with  re- 

bSta*  *  ?Pcct  to  things  of  this  nature;  so  that  if  she  has  entered 

[  265  ]  mto  ^y  particular  engagements  of  this  kind,  we  run  no  risk 

in  giving  those  engagements  the  most  extensive  meaning  of 

which  they  are  susceptible.    Can  we  be  afraid  of  violating 

the  rules  of  equity  by  following  the  law  of  nature,  and  giving 

the  utmost  extent  to  obligations  that  tend  to  the  common 

advantage  of  mankind  ?    Besides,  things  which  are  useful 

to  human  society,  are,  from  that  very  circumstance,  con- 

ducive to  the  common  advantage  of  the  contracting  parties, 

and  are  consequently  favourable  (see  the  preceding  section)! 

On  the  other  hand,  let  us  consider  as  odious,  every  thing 


in  its  own  nature,  rather  usurious  than  useful  to  mat 
fond.   Those  things  which  have  a 


are  favourable;  those  that  lead  to  war  are  odious. 
§303.What-     Every  thing  that  contains  a  penalty,  is  odious.    With  re- 


. 

Sin.^  ^^  totha  kwi,  it  is  universally  agreed,  that,  in  case  of 

naity,  ii      doubt,  the  judge  ought  to  incline  to  the  merciful  side,  and 

odious.       that  it  is  indisputably  better  to  suffer  a  guilty  person  to 

escape,  than  to  punish  one  who  is  innocent    Penal  clauses 

in  treaties  lay  a  burthen  upon  one  of  the  parties;  thev  are 

therefore  odious  (§  SOI).  J 

!«rS»     Wfatever  *ffc  **  render  a  deed  void  and  ineffectual, 

TSSfiZ  "I**,™  ihe  Who1i>  °r  m  part>  and  co™equently,  whatev^ 

is  odious,     introduces  any  change  m  things  already  agreed  uoon   is 

odtou*:  for  men  treat  together  with  a  view  to  their  common 

benefit;  and  if  I  enjoy  any  particular  advantage  acquired 

*  Quintilian,Instit.  Orat.  lib.  viUap.  iv. 


OF  THE  INTERPRETATION  OF  TREATIES.  265 

by  a  lawful  contract,  I  must  not  be  deprived  of  it  except  by  BOOK  n. 
my  own*  renunciation.  When,  therefore,  I  consent  to  new  CHAP."XVII. 
clauses  that  seem  to  derogate  from  it,  I  can  lose  my  right 
only  so  far  as  I  have  clearly  given  it  up ;  and  consequently 
these  new  clauses  are  to  be  understood  in  the  most  limited 
sense  they  will  admit  of ;  as  is  the  case  in  things  of  an  odious 
nature  (§  300).  If  that  which  tends  to  render  a  deed  void 
and  ineffectual,  is  contained  in  the  deed  itself,  it  is  evident 
that  such  passages  ought  to  be  construed  in  the  most  limited 
sense,  in  the  sense  best  calculated  to  preserve  the  deed  in 
force.  We  have  already  seen,  that  we  should  reject  every 
interpretation  which  tends  to  render  a  deed  void  and  in- 
effectual (§  £83). 

Whatever  tends  to  change  the  present  state  of  things  is  §305.What- 
also  to  be  ranked  in  the  class  of  odious  things:  for  the  JjJ***60^*0 
proprietor  cannot  be  deprived  of  his  right,  except  so  far,  present  state 
precisely,  as  he  relinquishes  it  on  his  part;  and  in  case  of  of  things,  is 
doubt,  the  presumption  is  in  favour  of  the  possessor.    It  is  ^"J™ « ^ 
less  repugnant  to  equity  to  withhold  from  the  owner  a  pos-  favourable! 
session  which  he  has  lost  through  his  own  neglect,  than  to 
strip  the  just  possessor  of  what  lawfully  belongs  to  him.    In 
the  interpretation,  therefore,  we  ought  rather  to  hazard  the 
former  inconvenience  than  the  latter.    Here  also  may  be 
applied,  in  many  cases,  the  rule  we  have  mentioned  in  §  801 , 
that  the  party  who  endeavours  to  avoid  a  loss,  has  a  better 
cause  to  support  than  he  who  aims  at  obtaining  an  advan- 


Uy,  there  are  things  which  are  at  once  of  a  favour-    §  306. 
able  or  an  odious  nature,  according  to  the  point  of  view  in  Things  of  a 
which  they  are  considered.      Whatever  derogates  from®w® 
treaties,  or  changes  the  state  of  things,  is  odious;  but  if  it  f    gg(j  ] 
is  conducive  to  peace,  it  is,  in  that  particular,  favourable. 
A  degree  of  odium  always  attaches  to  penalties :  they  may, 
however,  be  viewed  in  a  favourable  light  on  those  occasions 
when  they  are  particularly  necessary  for  the  safety  of  society. 
When  there  is  question  of  interpreting  things  of  this  nature, 
we  ought  to  consider  whether  what  is  favourable  in  them 
greatly  exceeds  what  appears  odious, — whether  the  advan- 
tage that  arises  from  their  being  extended  to  the  utmost 
latitude  of  which  the  terms  are  susceptible,  will  materially 
outweigh  the  severe  and  odious  circumstances  attending 
them;  and  if  that  is  the  case,  they  are  to  be  ranked  in  the 
class  of  favourable  things.    Thus,  an  inconsiderable  change 
in  the  state  of  things,  or  in  conventions,  is  reckoned  as 
nothing,  when  it  procures  the  inestimable  blessings  of  peace. 
In  the  same  manner,  penal  laws   may  be  interpreted  in 
their  most  extensive  meaning,  on  critical  occasions,  when 
such  an  instance  of  severity  becomes  necessary  to  the  safety 
of  the  state.    Cicero  caused  the  accomplices  of  Catiline  to 
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BOOK  n.  be  executed  by  virtue  of  a  decree  of  the  senate, — the  safety 
CHAP,  acvn.  of  ^e  republic  rendering  it  improper  to  wait  till  they  should 
be  condemned  by  the  people.     But  where  there  is  not  so 
great  a  disproportion  in  the  case,  and  where  things  are  in 
other  respects  equal,  favour  inclines  to  that  side  of  the 
question  which  presents  nothing  odious ; — that  is  to  say,  we 
ought  to  abstain  from  things  of  an  odious  nature,  unless  the 
attendant  advantage  so  far  exceed  the  odious  part,  as  in  a 
manner  to  conceal  it  from  view.   If  there  be  any  appearance, 
however  small,  of  an  equilibrium  between  the  odious  and 
the  favourable  in  one  of  those  things  of  a  mixed  nature,  it 
is  ranked  in  the  class  of  odious  things,  by  a  natural  conse- 
quence drawn  from  the  principle  on  which  we  have  founded 
the  distinction  between  things  of  a  favourable  and  things  of 
an  odious  nature  (§  300),  because,  in  case  of  doubt,  we  should, 
in  preference,  pursue  that  line  of  conduct  by  which  we  are 
least  exposed  to  deviate  from  the  principles  of  equity.    In 
a  doubtful  case,  we  may  reasonably  refuse  to  give  succours 
(though  a  thing  favourable),  when  there  is  question  of  giving 
them  against  an  ally,— which  would  be  odious. 
§307.  in-       The  following  are  the  rules  of  interpretation,  which  flow 
cffew^I"1  **°m  tlle  PrinciPles  we  have  just  laid  down, 
able  things.      1-  When  the  question  relates  to  things  favourable,  we 
ought  to  give  the  terms  the  utmost,  latitude  of  which  they  are 
susceptible  according  to  the  common  usage  of  the  language  / 
and  if  a  term  has  more  than  one  signification,  the  most  ex- 
tensive meaning  is  to  be  preferred:  for  equity  ought  to  be 
the  rule  of  conduct  with  all  mankind  wherever  a  perfect 
right  is  not  exactly  determined  and  known  in  its  precise  ex- 
tent.   When  the  legislature  or  the  contracting  parties  have 
not  expressed  their  will  in  terms  that  are  precise  and  per- 
fectly ^  determinate,  is  to  be  presumed  that  they  intended 
[  267  Jwhat  is  most  equitable.    Now,  when  there  is  question  of 
favourable  things,  the  more  extensive  signification  of  the 
terms  accords  better  with  equity  than  their  more  confined 
signification.  Thus,  Cicero,  in  pleading  the  cause  of  C«cina, 
justly  maintains  that  the  interlocutory  decree,  ordaining, 
"  that  the  person  expelled  from  his  inheritance  be  reinstated 
"  in  the  possession,"  should  be  understood  as  extending  to 
the  man  who  has  been  forcibly  prevented  from  entering 
upon  it*:  and  the  Digest  decides  it  in  the  same  mannerf. 
It  is  true  that  this  decision  is  also  founded  on  the  rule  taken 
from  parity  of  reasoning  (§290).    For  it  amounts  to  the 
same  thing  in  effect,  to  drive  a  person  from  his  inheritance, 
or  forcibly  to  prevent  him  from  entering  upon  it;  and,  in  both 
cases,  the  same  reason  exists  for  putting  him  in  possession 

*  Orat.  pro  Caecina,  cap.  xxiii. 
t  Digest,  lib.  xliu.  tit  xvi.    De  Vi,  «t  Yi  Armata,  legg.  \  et  3. 
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&  In  questions  relating  to  favourable  things,  all  terms  of  BOOK  n, 
art  are  to  be  interpreted  in  the  fullest  latitude  of  which  they          * 
are  susceptible9  not  only  in  common  usage,  but  also  as  tech- 
nical terms,  if  the  person  speaking  understands  the  art  to 
which  those  terms  belong,  or  conducts  himself  by  the  advice 
of  men  who  understand  that  art. 

3.  But  we  ought  not,  from  the  Angle  reason  that^  a  thing 
is  favourable,  to  take  the  terms  in  an  improper  signification; 
this  is  not  allowable,  except  when  necessary  in  order  to 
avoid  absurdity,  injustice,  or  the  nultity,  of  the  instrument, 
as  is  practised  on  every  subject  (§  §  882,  283):  for  we  ought 
to  take  the  terms  of  a  deed  in  their  proper  sense,  conform- 
ably to  custom,  unless  we  have  very  strong  reasons  for  de- 
viating from  it  (§  271). 

4.  Though  a  thing  appears  favourable  when  viewed  in 
on  one  particular  light , — yet,  where  the  proper  meaning  of 
the  terms  would,  if  taken  in  its  utmost  latitude,  lead  to  ab- 
surdity or  injustice,  their  signification  must  be  restricted  ac- 
cording to  the  rules  given  above  (§  §293,  294).    For  here, 
in  this  particular  case,  the  thing  becomes  of  &  mixed  nature, 
and  even  such  as  ought  to  be  ranked  in  the  class  of  odious 
things. 

5.  For  the  same  reason,  although  neither  absurdity  nor 
injustice  results  from  the  proper  meaning  of  ffte  terms, — if, 
nevertheless,  manifest  equity  or  a  great  common  advantage 
requires  their  restriction,  we  ought  to  adhere  to  the  most  li- 
mited sense  which  the  proper  signification  will  admit,  even 
in  an  affair  that  appears  favourable  in  its  own  nature, — 
because  here,  also  the  thing  is  of  a  mixed  kind,  and  ought, 
in  this  particular  case,  to  be  esteemed  odious*    As  to  the 
rest,  it  is  to  be  carefully  remembered  that  all  these  rules  re- 
late only  to  doubtful  cases;  since  we  are  not  allowed  to  go 
in  qnest  of  interpretations  for  what  is  already  clear  and  de- 
terminate (§  §  263).     If  any  one  has  clearly  and  formally 
bound  himself  to  burthensome  conditions,  he  has  knowing- 
ly and  willingly  done  it,  and  cannot  afterwards  be  admitted 
to  appeal  to  equity. 

Since  odious  things  are  those  whose  restriction  tends  more  §  308.  In- 
certainly  to  equity  than  their  extension,  and  since  we  ought  JfJJJJjJ011 
to  pursue  that  fine  which  is  most  conformable  to  equity,  things!"* 
when  the  will  of  the  legislature  or  of  the  contracting  parties  [  268  ] 
is  not  exactly  determined  and  precisely  known,— t&6  should, 
when  there  is  question  of  odious  things,  interpret  the  terms 
in  the  most  limited  sense :  we  may  even,  to  a  certain  degree 
adopt  a  figurative  meaning,  in  order  to  avert  the  oppressive 
consequences  of  the  proper  and  literal  sense,  or  any  thing  of 
an  odious  nature,  which  it  would  involve:  for  we  are  to 
favour  equity,  and  to  do  away  every  thing  odious,  as  far  as 
that  can  be  accomplished,  without  going  in  direct  opposition 
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BOOK  n.   to  the  tenor  of  the  instrument,  or  visibly  wresting  the  text. 

OBAP.  xvii.  Now,  neither  the  limited  nor  even  the  figurative  sense,  offers 
any  violence  to  the  text  If  it  is  said  in  a  treaty,  that  one 
of  the  allies  shall  assist  the  other  with  a  certain  number  of 
troops,  at  his  own  expense,  and  that  the  latter  shall  furnish 
the  same  number  of  auxiliary  troops  at  the  expense  of  the 
party  to  whom  they  are  sent,  there  is  something  odious  in 
the  engagement  of  the  former  ally,  since  he  is  subject  to  a 
greater  burthen  than  the  other:  but  the  terms  being  dear 
and  express,  there  is  no  room  for  any  restrictive  interpreta- 
tion. But  if  it  were  stipulated  in  this  treaty,  that  one  of 
the  allies  shall  furnish  a  body  often  thousand  men,  and  the 
other  only  of  five  thousand,  without  mentioning  the  expense, 
it  ought  to  be  understood  that  the  auxiliary  troops  shall  be 
supported  at  the  expense  of  the  ally  to  whose  assistance 
they  are  sent;  this  interpretation  being  necessary,  in  order 
that  the  inequality  between  the  contracting  powers  may  not 
be  carried  too  far.  Thus,  the  cession  of  a  right,  or  of  a  pro- 
vince, made  to  a  conqueror  in  order  to  obtain  peace,  is  inter- 
preted in  its  most  confined  sense.  If  it  be  true  that  the  boun- 
daries of  Acadia  have  always  been  uncertain,  and  that  the 
French  were  the  lawful  possessors  of  it,  that  nation  will  be 
justified  in  maintaining  that  their  cession  of  Acadia  to  the 
English,  by  the  treaty  of  Utrecht,  did  not  extend  beyond 
the  narrowest  limits  of  that  province. 

In  point  of  penalties,  in  particular,  when  they  are  really 
odioujs,  we  ought  not  only  to  restrict  the  terms  of  the  law, 
or  of  the  contract,  to  their  most  limited  signification,  and 
even  adopt-a  figurative  meaning,  according  as  the  case  may 
require  or  authorise  it, — but  also  to  admit  of  reasonable 
excuses;  which  is  a  kind  of  restrictive  interpretation,  tend- 
ing to  exempt  the  party  from  the  penalty. 

The  same  conduct  must  be  observed  with  respect  to 
what  may  render  an  act  void  and  without  effect  Thus, 
when  it  is  agreed  that  the  treaty  shall  be  dissolved  when- 
ever one  of  the  contracting  parties  fails  in  the  observance 
of  any  article  of  it,  it  would  be  at  once  both  unreasonable 
and  contrary  to  the  end  proposed  in  making  treaties,  to  ex- 
tend that  clause  to  the  slightest  faults,  and  to  cases  in  which 
the  defaulter  can  allege  well-grounded  excuses. 
§  309.  Grotius  proposes  the  following  question—"  Whether,  in 

Examples.  «  a  treaty  which  makes  mention  of  allies,  we  are  to  under- 
"  stand  those  only  who  were  in  alliance  at  the  time  when 

[  269  ]  "  the  treaty  was  made,  or  all  the  allies  present  and  future*?" 
And  he  gives,  as  an  instance,  that  article  of  the  treaty  con- 
cluded between  the  Romans  and  Carthaginians,  after  the 
war  of  Sicily,— that,  "  neither  of  the  two  nations  should  do 

*  Lib.  ii.  cap.  xvi.  §  13. 
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"  any  injury  to  the  allies  of  the  other/'  In  order  to  under-  BOOK  n. 
stand  this  part  of  the  treaty,  it  is  necessary  to  call  to  mind  CIIAP- 
the  barbarous  law  of  nations  observed  by  those  ancient 
people.  They  thought  themselves  authorized  to  attack, 
and  to  treat  as  enemies,  all  with  whom  they  were  not  united 
by  any  alliance.  The  article  therefore  signifies,  that  on 
both  sides  they  should  treat  as  friends  the  allies  of  their 
ally,  and  abstain  from  molesting  or  invading  them :  upon 
this  footing  it  is  in  all  respects  so  favourable,  so  conform- 
able to  humanity,  and  to  the  sentiments  which  ought  to 
unite  two  allies,  that  it  should,  without  hesitation,  be  ex- 
tended to  all  the  allies,  present  and  future.  The  clause 
cannot  be  said  to  involve  any  thing  of  an  odious  nature,  as 
cramping  the  freedom  of  a  sovereign  state,  or  tending  to 
dissolve  an  alliance :  for,  by  engaging  not  to  injure  the  allies 
of  another  power,  we  do  not  deprive  ourselves  of  the  liberty 
to  make  war  on  them  if  they  give  us  just  cause  for  hostili- 
ties; and  when  a  clause  is  just  and  reasonable,  it  does  not 
become  odious  from  the  single  circumstance  that  it  may 
perhaps  eventually  occasion  a  rupture  of  the  alliance.  Were 
that  to  be  the  case,  there  could  be  no  clause  whatever,  that 
might  not  be  deemed  odious.  This  reason,  which  we  have 
touched  upon  in  the  preceding  section  and  in  §  304,  holds 
good  only  in  doubtful  cases :  in  the  case  before  us,  for  in- 
stance, it  ought  to  have  prevented  a  too  hasty  decision  that 
the  Carthaginians  had  causelessly  attacked  an  ally  of  the 
Romans.  The  Carthaginians,  therefore,,  might,  without  any 
violation  of  the  treaty,  attack  Saguntum,  if  they  had  lawful 
grounds  for  such  an  attack,  or  (in  virtue  of  the  voluntary 
law  of  nations)  even  apparent  or  specious  grounds  (Prelim. 
§  21)*  But  they  might  have  attacked  in  the  same  manner 
the  most  ancient  ally  of  the  Romans;  and  the  Romans 
might  also,  without  breaking  the  treaty  of  peace,  have  con- 
fined themselves  to  the  succouring  of  Saguntum.  At  pre- 
sent, treaties  include  the  allies  on  both  sides  :  but  this  does 
not  imply  that  one  of  the  contracting  powers  may  not  make 
war  on  the  allies  of  the  other  if  they  give  him  cause  for  it — 
but  simply,  that,  in  case  of  any  quarrel  arising  between 
them,  each  of  the  contracting  parties  reserves  to  himself  a 
power  of  assisting  his  more  ancient  ally:  and,  in  this  sense, 
the  future  allies  are  not  included  in  the  treaty. 

Another  example  mentioned  by  Grotius  is  also  taken  from 
a  treaty  concluded  between  Rome  and  Carthage.  When 
the  latter  city  was  reduced  to  extremities  by  Scipio  ^Emilia- 
nus,  and  obliged  to  capitulate,  the  Romans  promised  "that 
Carthage  should  remain  free,  or  in  possession  of  the  privilege 
of  governing  herself  by  her  own  laws*.*'  In  the  sequel, 

Appian.  de  Bello  Punico, 
Z 
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BOOKH.  however,  those  merciless  conquerors  pretended  that  the 
nil1!.**!.1'  promised  liberty  regarded  the  inhabitants,  and  not  the  city: 
they  insisted  that  Carthage  should  be  demolished,  and  that 
theVretched  inhabitants  should  settle  in  a  place  at  a  greater 
distance  from  the  sea.  One  cannot  read  the  account  of  this 
perfidious  and  cruel  treatment,  without  being  concerned  that 
the  great,  the  amiable  Scipio  was  obliged  to  be  the  instru- 
ment of  it.  To  say  nothing  of  the  chicanery  of  the  Romans 
respecting  the  meaning  to  be  annexed  to  the  word  "  Car- 
tkage"—  certainly,  the  M  liberty"  promised  to  the  Cartha- 
ginians, though  narrowly  circumscribed  by  the  existing  state 
of  affairs,  should  at  least  have  extended  to  the  privilege  of 
remaining  in  their  city.  To  find  themselves  obliged  to 
abandon  it  and  settle  elsewhere, — to  lose  their  houses, 
their  port,  and  the  advantages  of  their  situation,— was  a 
subjection  incompatible  with  the  smallest  degree  of  liberty, 
and  involved  such  considerable  losses  as  they  could  ^  not 
have  bound  themselves  to  submit  to,  unless  by  a  positive 
engagement  in  the  most  express  and  formal  terms. 
§  sio.  How  Liberal  promises,  benefactions,  and  rewards,  naturally 
w*on^ttocome  under  the  class  of  favourable  things,  and  receive  an 
deeds  of  extensive  interpretation,  unless  they  prove  onerous  or  un- 
ptire  libe-  reasonably  chargeable  to  the  benefactor,  or  that  other  cir- 
cumstances evidently  shew  they  are  to  be  taken  in  a  limited 
sense.  For  kindness,  benevolence,  beneficence,  and  gene- 
rosity, are  liberal  virtues ;  they  do  not  act  in  a  penurious 
manner,  and  know  no  other  bounds  than  those  set  by  reason. 
But  if  the  benefaction  falls  too  heavy  upon  him  who  grants 
it,  in  this  respect  it  partakes  of  the  odious ;  and,  in  case  of 
doubt,  equity  will  not  admit  the  presumption  that  it  has 
been  granted  or  promised  in  the  utmost  extent  of  the  terms : 
we  ought  therefore,  in  such  case,  to  confine  ourselves  to  the 
most  limited  signification  which  the  words  are  capable  of 
receiving,  and  thus  reduce  the  benefaction  within  the  bounds 
of  reason.  The  same  mode  should  be  adopted  when  other 
circumstances  evidently  point  the  more  limited  signification 
as  the  more  equitable. 

Upon  these  principles,  the  bounties  of  a  sovereign  are 
usually  taken  in  the  fullest  extent  of  the  terms*.  It  is  not 
presumed  that  he  finds  himself  over-burthened  by  them;  it 
is  a  respect  due  to  majesty,  to  suppose  that  he  had  good 
reasons  to  induce  him  to  confer  them.  They  are  therefore, 
in  their  own  nature,  altogether  favourable;  and,  in  order 
to  restrict  them,  it  must  be  proved  that  they  are  burthen- 

*  Such  is  the  decision  of  the  Bo-  this  reason  for  it:  "  quod  a  divina 

man  law. — Javolenus  says :  w  Bene-  ejns  indulgentia  profic]scatur.''-~-Di- 

ficium  imperatoris  quam  plenissime  gest.  lib.  i.  tit.  iv.  de  Constit.  Princ. 

interpretari  debemus,-"  and  he  gives  leg.  3. 
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some  to  the  prince,  or  prejudicial  to  the  stnte.    On  the    BOOK  n. 
whole,  we  ought  to  apply  to  deeds  of  pure  liberality  the  CIMP-  *vn- 
general  rule  established  above  (§  270) ;  if  those  instruments 
are  not  precise  and  very  determinate,  they  should  be  in- 
terpreted as  meaning  what  the  author  probably  had  in  his 
mind.  [  271    ] 

Let  us  conclude  this  subject  of  interpretation  with  what  §  sn.  Coi- 
relates  to  the  collision  or  opposition  of  laws  or  treaties.  HAmoflawi 
We  do  not  here  speak  of  the  collision  of  a  treaty  with  the  crtreatiefc- 
law  of  nature :  the  latter  is  unquestionably  paramount,  as 
we  have  proved  elsewhere  (§§  160,  101,  170,  and  293). 
There  is  a  collision  or  opposition  between  two  laws,  two 
promises,  or  two  treaties,  when  a  case  occurs  in  which  it  is 
impossible  to  fulfil  both  at  the  same  time,  though  otherwise 
the  laws  or  treaties  in  question  are  not  contradictory,  and 
may  be  both  fulfilled  under  different  circumstances.  They 
are  considered  as  contrary  in  this  particular  case ;  and  it  is 
required  to  shew  which  deserves  the  preference,  or  to 
wmch  an  exception  ought  to  be  made  on  the  occasion.  In 
order  to  guard  against  all  mistake  in  the  business,  and  to 
make  the  exception  conformably  to  reason  and  justice,  we 
should  observe  the  following  rules : 

1.  In  all  cases  where  what  is  barely  permitted  is  found  §  sia.  First 
incompatible  with  what  is  positively  prescribed,  the  latter  J5^32!T 
claims  a  preference:  for  the  mere  permission  imposes  no  °  °°  lwon' 
obligation  to  do  or  not  to  do ;  what  is  permitted  is  left  to 
our  own  option— we  are  at  liberty  either  to  do  it  or  to  for- 
bear to  do  it.    But  we  have  not  the  same  liberty  with  re- 
spect to  what  is  prescribed :  we  are  obliged  to  do  th  it :  nor 
can  the  bare  permission  in  the  former  case  interfere  with 
the  discharge  of  our  obligation  in  the  latter ;  but,  on  the 
contrary,  that  which  was  before  permitted  in  general,  ceases 
to  be  so  in  this  particular  instance,  where  we  cannot  take 
advantage  of  the  permission  without  violating  a  positive 
duty. 

&  In  the  same  manner,  the  law  or  treaty  which  permits,  §  313.  2nd 
ought  to  give  way  to  the  law  or  treaty  which  forbids:  for  Rule- 
the  prohibition  must  be  obeyed ;  and  what  was,  in  its  own 
nature,  or  in  general,  permitted,  must  not  be  attempted 
when  it  cannot  be  done  without  contravening  a  prohibition : 
the  permission,  in  that  case,  ceases  to  be  available. 

3.  All  circumstances  being  otherwise  equ»l,  the  law  or  §  314.  3rd 
the  treaty  which  ordains,  gives  way  to  the  law  or  the  treaty  p"1" 
which  forbids.    I  say,  "  all  circumstances  being  otherwise 
equal;"  for  many  other  reasons  may  occur,  which  will  author- 
ize the  exception  being  made  to  the  prohibitory  law  or  treaty. 
The  rules  are  general ;  each  relates  to  an  abstract  idea,  and 
shews  what  follows  from  that  idea,  without  derogation  to 
the  other  rules.    Upon  this  fooling,  it  is  evident  that,  in 


,  Rule. 
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general,  if  we  cannot  obey  an  injunctive  law  without  vio- 
.  Jating  a  prohibitory  one,  we  should  abstain  from  fulfilling 
the  former:  for  the  prohibition  is  absolute  in  itself,  whereas 
every  precept,  every  injunction,  is  in  its  own  nature  con- 
ditional, and  supposes  the  power,  or  a  favourable  oppor- 
tunity, of  doing  what  is  prescribed.  Now  when  that  cannot 
be  accomplished  without  contravening  a  prohibition,  the 
opportunity  is  wanting,  and  this  collision  of  laws  produces 
a  moral  impossibility  of  acting ;  for  what  is  prescribed  in 
general,  is  no  longer  so  in  the  case  where  it  cannot  be  done 
[  872  ]  without  committing  an  action  that  is  forbidden*.  Upon 
this  ground  rests  the  generally  received  maxim  that  we  are 
not  justifiable  in  employing  unlawful  means  to  accomplish  a 
laudable  end, — as,  for  instance,  in  stealing  with  a  view  to 
give  alms.  But  it  is  evident  that  the  question  here  regards 
an  absolute  prohibition,  or  those  cases  to  which  the  general 
prohibition  is  truly  applicable,  and  therefore  equivalent  to 
an  absolute  one :  there  are,  however,  many  prohibitions  to 
which  circumstances  form  an  exception.  Our  meaning  will  be 
better  explained  by  an  example.  It  is  expressly  forbidden, 
for  reasons  to  me  unknown,  to  pass  through  a  certain  place 
under  any  pretence  whatsoever.  I  am  ordered  to  carry  a 
message;  I  find  every  other  avenue  shut;  I  therefore  turn 
back  rather  than  take  my  passage  over  that  ground  which 
is  so  strictly  forbidden.  But  if  the  prohibition  to  pass  be 
only  a  general  one,  with  a  view  to  prevent  any  injury  being 
done  to  the  productions  of  the  soil,  it  is  easy  for  me  to  judge 
that  the  orders  with  which  I  am  charged  ought  to  form  an 
exception. 

As  to  what  relates  to  treaties,  we  are  not  obliged  to  ac- 
complish what  a  treaty  prescribes,  any  farther  than  we  have 
the  power.  Now,  we  have  not  a  power  to  do  what  another 
treaty  forbids:  wherefore,  in  case  of  collision,  an  exception 
is  made  to  the  injunctive  treaty,  and  the  prohibitory  treaty 
has  a  superior  claim  to  our  observance,— provided,  however, 
that  all  circumstances  be  in  other  respects  equal ;  for  it  will 
presently  appear,  for  instance,  that  a  subsequent  treaty 
cannot  derogate  -from  a  prior  one  concluded  with  another 
state,  nor  hinder  its  effect  directly  or  indirectly. 
§  sis.  4th  4.  The  dates  of  laws  or  treaties  furnish  new  reasons  for 
Rule*  establishing  the  exception  in  cases  of  collision.  If  the  col- 
lision happen  between  two  affirmative  laws,  or  two  affirmative 
treaties  concluded  between  the  same  persons  or  the  same 
states,  that  which  is  of  more  recent  date  claims  a  preference 

*  The  prohibitory  law  creates,  in  quae  vetat,  quasi  exceptione  quadam, 

that  particular  instance,  an  exception  corrigere  videtur  illam  qua  jubet"— « 

to  the  injunctive  law.   "  Deinde  utra  Cicero,  de  Invention^  lib.  ii.  145. 
lex  jubeat,  utra  vetet.    Nam  seepe  ea 
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over  the  older  one :  for  it  is  evident,  that  since  both  laws  or  BOOK  n. 
both  treaties  have  emanated  from  the  same  power,  the  £H*ZLJSZIL- 
subsequent  act  was  capable  of  derogating  from  the  former* 
But  still  this  is  on  the  supposition  of  circumstances  being  in 
other  respects  equal. — If  there  be  a  collision  between  two 
treaties  made  with  two  different  powers,  the  more  ancient 
claims  the  preference:  for  no  engagement  of  a  contrary 
tenor  could  be  contracted  in  the  subsequent  treaty;  and  if 
tlfts  latter  be  found,  in  any  case,  incompatible  with  that  of 
more  ancient  date,  its  execution  is  considered  as  impossible, 
because  the  person  promising  had  not  the  power  of  acting 
contrary  to  his  antecedent  engagements. 

5.  Of  two  laws  or  two  conventions,  we  ought  (all  other  §  318.   5th 
circumstances  being  equal)  to  prefer  the  one  which  is  less  Hule* 
general,  and  which  approaches  nearer  to  the  point  in  ques- 
tion :  because  special  matter  admits  of  fewer  exceptions  than  [  373  ] 
that  which  is  general ;  it  is  enjoined  with  greater  precision, 

and  appears  to  have  been  more  pointedly  intended.  Let  us 
make  use  of  the  following  example  from  Puffendorf* : — One 
law  forbids  us  to  appear  in  public  with  arms  on  holidays : 
another  law  commands  us  to  turn  out  under  arms,  and  repair 
to  our  posts,  as  soon  as  we  hear  the  sound  of  the  alarm-bell. 
The  alarm  is  rung  on  a  holiday.  In  such  case  we  must 
obey  the  latter  of  the  two  laws,  which  creates  an  exception 
to  the  former. 

6.  What  will  not  admit  of  delay,  is  to  be  preferred  to  what  §  317.   6th 
may  be  done  at  another  time.    For  this  is  the  mode  to  re-  Rde- 
concile  every  thing,  and  fulfil  both  obligations;  whereas,  if 

we  gave  the  preference  to  the  one  which  might  be  fulfilled 
at  another  time,  we  would  unnecessarily  reduce  ourselves 
to  the  alternative  of  failing  in  our  observance  of  the 
other. 

7.  When  two  duties  stand  in  competition^  that  one  which  §  318' 
is  the  more  considerable,  the  more  praiseworthy,  and  pro- 
ductive  of  the  greater  utility,  is  entitled  to  the  preference. 
This  rule  has  no  need  of  proof.    But  as  it  relates  to  duties 
that  are  equally  in  our  power,  and,  as  it  were,  at  our  option, 

we  should  carefully  guard  against  the  erroneous  application 
of  it  to  two  duties  which  do  not  really  stand  in  competition, 
but  of  which  the  one  absolutely  precludes  the  other, — our 
obligation  to  fulfil  the  former  wholly  depriving  us  of  the 
liberty  to  perform  the  latter.  For  instance,  it  \s  a  more 
praiseworthy  deed  to  defend  one  nation  against  an  unjust 
aggressor,  than  to  assist  another  in  an  offensive  war*  But, 
if  the  latter  be  the  more  ancient  ally,  we  are  not  at  liberty 
to  refuse  her  our  assistance  and  give  it  to  the  former;  for 
we  -stand  pre-engaged.  There  is  not,  strictly  speaking,  any 

*  Jus  Gent.  lib.  v.  cap.  xii.  $  23, 
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BOOK  ii.  competition  between  these  two  duties:  they  do  not  lie  at 
CHAP.XVIL  Qur  optjon:  tjje  prior  engagement  renders  the  second  duty, 
for  the  present,  impracticable.  However,  if  there  were 
question  of  preserving  a  new  ally  from  certain  ruin,  and  that 
the  more  ancient  ally  were  not  reduced  to  the  same  extre- 
mity, this  would  be  the  case  to  which  the  foregoing  rule 
should  be  applied. 

As  to  what  relates  to  laws  in  particular,  the  preference  is 
undoubtedly  to  be  given  to  the  more  important  and  neces- 
sary ones.  This  is  the  grand  rule  to  be  observed  whenever 
they  are  found  to  clash  with  each  other;  it  is  the  rule  which 
claims  the  greatest  attention,  and  is  therefore  placed  by 
Cicero  at  the  head  of  all  the  rules  he  lays  down  on  the  sub- 
ject*. It  is  counteracting  the  general  aim  of  the  legislature, 
and  the  great  end  of  the  laws,  to  neglect  one  of  great  im- 
portance, under  pretence  of  observing  another  which  is  less 
f  074.  1  necessary,  and  of  inferior  consequence:  in  fact,  such  con- 
L  J  duct  is  criminal;  for,  a  lesser  good,  if  it  exclude  a  greater, 

assumes  the  nature  of  an  evil. 

§319-  sth  8.  if  we  cannot  acquit  ourselves  at  the  same  time  of  two 
things  promised  to  the  same  person,  it  rests  with  Mm  to 
choose  which  of  the  two  we  are  to  perform  ,•  for  he  may  dis- 
pense with  the  other  on  this  particular  occasion;  in  which 
case  there  will  no  longer  be  any  collision  of  duties.  But  if 
we  cannot  obtain  a  knowledge  of  his  will,  we  are  to  presume 
that  the  more  important  one  is  his  choice :  and  we  should  of 
course  give  that  the  preference.  And,  in  case  of  doubt,  we 
should  perform  the  one  to  which  we  are  the  more  strongly 
bounds — it  being  presumable  that  he  chose  to  bind  us  more 
strongly  to  that  in  which  he  is  more  deeply  interested. 
§  320.  9th  9.  Since  the  stronger  obligation  claims  a  preference  over 
Rule-  the  weaker, — if  a  treaty  that  has  been  confirmed  by  an  oath 
happens  to  clash  with  another  treaty  that  has  not  been 
sworn  to,— all  circumstances  being  in  other  respects  equal, 
the  preference  is  to  be  given  to  the  former  f  because  the 
oath  adds  a  new  force  to  the  obligation.  But  as  it  makes 
no  change  in  the  nature  of  treaties  (§  §  225,  &c.),  it  cannot, 
for  instance,  entitle  a  new  ally  to  a  preference  over  a  more 
ancient  ally,  uhose  treaty  has  not  been  confirmed  by  an  oath. 
§  321.  loth  10.  For  the  same  reason,  and,  all  circumstances  being  in 
Rule.  other  respects  equal,  what  is  injoined  under  a  penalty  claims 
a  preference  over  that  which  is  nut  enforced  by  one> — and 

»  "  Primum  igitur  leges  oportet  «  quot  erunt,  conservari  non  possint 

«  contendere,  considerando  utra  lex  «  quia  discrepent  inter  se,  ea  maxirae 

"  ad  majores,  hoc  est,  ad  utiliores,  ad  "  conservanda  putetur,  quse  ad  maxi- 

«  ho&estiores,  ac  magis  neccssarias  res  "  roas  res  pertinere  videatur."  Cicero, 

"  pertineat,  Ex  quo  conficitur  ut,  si  ubi  supra, 
"leges  dtuByftut  si  plures,  aut  quot- 
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wfuxt  is  enjoined  under  a  greater  penalty*  over  that  which  is   BOOK,  n. 
enforced  by  a  lesser;  for  the  penal  sanction  and  convention  SHiEJEIl!: 
give  additional  force  to  the  obligation:  they  prove  that  the 
object  in  question  was  more  earnestly  desired*,  and  the 
more  so  in  proportion  as  the  penalty  is  more  or  less  severe. 

All  the  rules  contained  in  this  chapter  ought  to  be  com-  §  322.  Ge- 
bined  together,   and  the  interpretation  be  made  in  such  nerai  re- 
manner  as  to  accord  with  them  all,  so  far  as  they  are  ap-  JJJjJ^J c 
plicable  to  the  case.    When  these  rules  appear  to  clash,  observingaii 
they  reciprocally  counterbalance  and  limit  each  other,  ac-  Jhe  preced- 
cording  to  their  strength  and  importance,  and  according  as ing  rule8' 
they  more  particularly  belong  to  the  case  in  question. 


CHAP.  XVIII. 

OF  THE  MODE  OF  TERMINATING  DISPUTES  BETWEEN  NATIONS* 

THE  disputes  that  arise  between  nations  or  their  rulers,  §  323.  Ge- 
originate  either  from  contested  rights  or  from  injuries  re-  ?.cral J^I 

•      i        A  •  i  .    .  .1         •   i  .        i  •  n    t       «on  on  tins 

ceived.    A  nation  ought  to  preserve  the  rights  which  be-  subject 
long  to  her;  and  the  care  of  her  own  safety  and  glory  for- 
bids her  to  submit  to  injuries.    But  in  fulfilling  the  duty 
which  she  owes  to  herself,  she  must  not  forget  her  duties  to  [  275  ] 
others.    These  two  views,  combined  together,  will  furnish 
the  maxims  of  the  law  of  nations  respecting  the  mode  of 
terminating  disputes  between  different  states, 

What  we  have  said  in  Chap.  I.  IV.  and  V.  of  this  book,  §  324. 
dispenses  with  our  proving  here,  that  a  nation  ought  to  do  Bf«y  ««- 
justice  to  all  others  with  respect  to  their  pretensions,  and  to  jj™n"  to 
remove  all  their  just  subjects  of  complaint.    She  is  there-  give  satis- 
fore  bound  to  render  to  each  nation  what  is  her  due, — to  faction  re- 
leave  her  in  the  peaceable  enjoyment  of  her  rights,— to  re-  HJ^i: 
pair  any  damage  that  she  herself  may  have  caused,  or  any  plaints  or 
injury  she  may  have  done, — to  give  adequate  satisfaction  another, 
for  such  injuries  as  cannot  be  repaired,  and  reasonable  se- 
curity against  any  injury  which  she  has  given  cause  to  ap- 
prehend.   These  are  so  many  maxims  evidently  dictated  by 
that  justice  which  nations  as  well  as  individuals  are,  by  the 
law  of  nature,  bound  to  observe. 

Every  one  is  at  liberty  to  recede  from  his  right,  to  relin-  §  325.  How 
quish  a  just  subject  of  complaint,  and  to  forget  an  injury.  JJJJJS^"*' 
But  the  ruler  of  a  nation  is  not,  in  this  respect,  so  free  as  a  their  rights 

*  This  is  also  the  reason  which    servaudaest  ea  |  lex]  qua  diligentis- 
Cicero gives:  "Nam  maxime  con-    simewnctaest."  Cicero, ubi supra. 
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BOOK  n.  private  individual.  The  latter  may  attend  solely  to  the 
CHAP.XVIH.  vojce  Of  generosity;  and,  in  an  affair  which  concerns  none 
complaints  ^ut  himself  alone,  he  may  indulge  in  the  pleasure  which  he 
p  n  '  derives  from  doing  good,  and  gratify  his  love  of  peace  and 
quiet.  The  representative  of  a  nation,  the  sovereign,  must 
not  consult  his  own  gratification,  or  suffer  himself  to  he 
guided  by  his  private  inclinations.  All  his  actions  must  he 
directed  to  the  greatest  advantage  of  the  state,  combined 
with  the  general  interests  of  mankind,  from  which  it  is  inse- 
parable. It  behoves  the  prince,  on  every  occasion,  wisely 
to  consider,  and  firmly  to  execute,  whatever  is  most  salu- 
tary to  the  state,  most  conformable  to  the  duties  of  the  na- 
tion towards  other  states,— and,  at  the  same  time,  to  consult 
justice,  equity,  humanity,  sound  policy,  and  prudence.  The 
rights  of  me  nation  are  a  property  of  which  the  sovereign  is 
only  the  trustee;  and  he  ought  not  to  dispose  of  them  in 
any  other  manner  than  he  has  reason  to  presume  the  nation 
herself  would  dispose  of  them.  And,  as  to  injuries,  it  is 
often  laudable  in  a  citizen  generously  to  pardon  them:  he 
lives  under  the  protection  of  the  laws;  the  magistrates  are 
capable  of  defending  or  avenging  him  against  those  ungrate- 
ful or  unprincipled  wretches  whom  his  indulgence  might 
encourage  to  a  repetition  of  the  offence.  A  nation  has  not 
the  same  security:  it  is  seldom  safe  for  her  to  overlook  or 
forgive  an  injury,  unless  she  evidently  possess  sufficient 
power  to  crush  the  rash  aggressor  who  has  dared  to  offend 
her.  In  such  a  case,  indeed,  it  will  reflect  glory  on  her,  to 
pardon  those  who  acknowledge  their  faults, — 

F  376   1  Parcere  subjectis,  et  debellare  superbos ; 

The  duty    and  she  may  do  it  with  safety.    But  between  powers  that 
rei'n Tan  ?r6  nearlv  eW*d* the  endurance  of  an  injury  without  insist- 
independent  ing  on  complete  satisfaction  for  it,  is  almost  always  imputed 
state  to  in-  to  weakness  or  cowardice,  and  seldom  fails  long  to  subject 
nenatiST" the  frJ111^4  Part7 to  farther  wrongs  of  a  more  atrocious  na- 
L  wrongs   tore.    Why  do  we  often  see  the  very  reverse  of  this  con- 
to  his  sub*   duct  pursued  by  those  who  fancy  themselves  possessed  of 
jccts.          gouk  go  highly  exalted  above  the  level  of  the  rest  of  man- 
kind?   Scarcely  can  they  receive  concessions  sufficiently 
humble  from  weaker  states  who  have  had  the  misfortune  to 
offend  them:  but  to  those  whom  they  would  find  it  dange- 
rous to  punish,  they  behave  with  greater  moderation. 
§  326.  If  neither  of  the  nations  who  are  engaged  in  a  dispute 

l^ted  bv*" tfaints  *)r°Per  to  abandon  her  right  or  her  pretensions,  the 
the  law  of  contending  parties  are,  by  the  law  of  nature,  which  recora- 
nature,  for  mends  peace,  concord,  and  charity,  bound  to  try  the  gentlest 
™  1"*  metbods  of  terminating  their  differences.  These  are— first, 
"  m  amicable  accommodation.  Let  each  party  coolly  and 
candidly  examine  the  subject  of  the  dispute,  and  do  justice 
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to  the  other;  or  let  him  whose  right  is  too  uncertain,  volun-   BOOK  n. 
tarily  renounce  it    There  are  even  occasions  when  it  may  CHA*-*V1"- 
be  proper  for  him  who  has  the  clearer  right,  to  renounce  it,  J: Amica- 
for  the  sake  of  preserving  peace, — occasions,  which  it  is  the  modTttoaT 
part  of  prudence  to  discover.    To  renounce  a  right  in  this 
manner,  is  not  abandoning  or  neglecting  it.    People  are 
under  no  obligation  to  you  for  what  you  abandon:  but  you 
gain  a  friend  in  the  party  to  whom  you  amicably  yield  up 
what  was  the  subject  of  a  dispute. 

Compromise  is  a  second  method  of  bringing  disputes  to  a  §  327.   2. 
peaceable  termination.    It  is  an  agreement,  by  which,  with-  Compro- 
out  precisely  deciding  on  the  justice  of  the  jarring  preten-  mlse' 
sions,  the  parties  recede  on  both  sides,  and  determine  what 
share  each  shall  have  of  the  thing  in  dispute,  or  agree  to 
give  it  entirely  to  one  of  the  claimants  on  condition  of  cer- 
tain indemnifications  granted  to  the  other. 

Mediation,  in  which  a  common  friend  interposes  his  good  §  328.  3. 
offices,  frequently  proves  efficacious  in  engaging  the  con-  Mediation- 
tending  parties  to  meet  each  other  half-way,— to  come  to  a 
good  understanding,— to  enter  into  an  agreement  or  com- 
promise respecting  their  rights,  and,  if  the  question  relates 
to  an  injury,  to  offer  and  accept  %  reasonable  satisfaction. 
The  office  of  mediator  requires  as  great  a  degree  of  inte- 
grity, as  of  prudence  and  address.  He  ought  to  observe  a 
strict  impartiality;  he  should  soften  the  reproaches  of  the 
disputants,  calm  their  resentments,  and  dispose  their  minds 
to  a  reconciliation.  His  duty  is  to  favour  well-founded 
claims,  and  to  effect  the  restoration,  to  each  party,  of  what 
belongs  to  him:  but  he  ought  not  scrupulously  to  insist  on 
rigid  justice.  He  is  a  conciliator,  and  not  a  judge:  his  bu- 
siness is  to  procure  peace;  and  he  ought  to  induce  him  who 
has  right  on  his  side  to  relax  something  of  his  pretensions, 
if  necessary,  with  a  view  to  so  great  a  blessing. 

The  mediator  is  not  guarantee  for  the  treaty  which  he 
has  conducted,  unless  he  has  expressly  undertaken  to  gua- 
rantee it.  That  is  an  engagement  of  too  great  consequence 
to  be  imposed  on  any  one,  without  his  own  consent  clearly  [  277  ] 
manifested.  At  present,  when  the  affairs  of  the  sovereigns 
of  Europe  are  so  connected,  that  each  has  an  eye  on  what 
passes  between  those  who  are  the  most  distant,  mediation  is 
a  mode  of  conciliation  much  used.  Does  any  dispute  arise? 
The  friendly  powers,  those  who  are  afraid  of  seeing  the 
flames  of  war  kindled,  offer  their  mediation,  and  make  over- 
tures of  peace  and  accommodation. 

When  sovereigns  cannot  agree  about  their  pretensions,  §  329.   4. 
and  are  nevertheless  desirous  of  preserving  or  restoring  Arbitration. 
peace,  they  sometimes  submit  the  decision  of  their  disputes 
to  arbitrators 'chosen  by  common  agreement.    When  once 
the  contending  parties  have  entered  into  articles  of  arbitra- 
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BOOK  ii.   tion,  they  arc  bound  to  abide  by  the  sentence  of  the  arbi- 
CHAF.XVIII.  trators :  they  have  engaged  to  do  this ;  and  the  faith  of 
treaties  should  be  religiously  observed. 

If,  however,  the  arbitrators,  by  pronouncing  a  sentence  evi- 
dently unjust  and  unreasonable,  should  forfeit  the  character 
with  which  they  were  invested,  their  judgment  would  deserve 
no  attention :  the  parties  had  appealed  to  it  only  with  a 
view  to  the  decision  of  doubtful  questions.  Suppose  a  board 
of  arbitrators  should,  by  way  of  reparation  for  some  offence, 
condemn  a  sovereign  state  to  become  subject  to  the  state 
she  has  offended,  will  any  man  of  sense  assert  that  she  is 
bound  to  submit  to  such  decision  ?  If  the  injustice  is  of 
small  consequence,  it  should  be  borne  for  the  sake  of  peace ; 
and  if  it  is  not  absolutely  evident,  we  ought  to  endure  it,  as 
an  evil  to  which  we  have  voluntarily  exposed  ourselves. 
For  if  it  were  necessary  that  we  should  be  convinced  of  the 
justice  of  a  sentence  before  we  would  submit  to  it,  it  would 
be  of  very  little  use  to  appoint  arbitrators. 

There  is  no  reason  to  apprehend,  that,  by  allowing  the 
parties  a  liberty  of  refusing  to  submit  to  a  manifestly  unjust 
and  unreasonable  sentence,  we  should  render  arbitration 
useless:  our  decision  is  by  no  means  repugnant  to  the  nature 
of  recognisances  or  arbitration  articles.  There  can  be  no 
difficulty  in  the  affair,  except  in  case  of  the  parties  having 
signed  vague  and  unlimited  articles,  in  which  they  have  not 
precisely  specified  the  subject  of  the  dispute,  or  marked  the 
bounds  of  their  opposite  pretensions.  It  may  then  happen, 
as  in  the  example  just  alleged,  that  the  arbitrators  will  ex- 
ceed their  power,  and  pronounce  on  what  has  not  been 
really  submitted  to  their  decision.  Being  called  in  to  de- 
termine what  satisfaction  a  state  ought  to  make  for  an  offence, 
they  may  condemn  her  to  become  subject  to  the  state  she 
has  offended.  But  she  certainly  never  gave  them  so  exten- 
sive a  power ;  and  their  absurd  sentence  is  not  binding.  In 
order  to  obviate  all  difficulty,  and  cut  off  every  pretext  of 
which  fraud  might  make  a  handle,  it  is  necessary  that  the 
arbitration  articles  should  precisely  specify  the  subject  in 
dispute,  the  respective  and  opposite  pretensions  of  the  par- 
ties, the  demands  of  the  one,  and  the  objections  of  the  other. 
These  constitute  the  whole  of  what  is  submitted  to  the  deci- 
[  278  ]  sion  of  the  arbitrators ;  and  it  is  upon  these  points  alone  that 
the  parties  promise  to  abide  by  their  judgment.  If,  then, 
their  sentence  be  confined  within  these  precise  bounds,  the 
disputants  must  acquiesce  in  it.  They  cannot  say  that  it  is 
manifestly  unjust,  since  it  is  pronounced  on  a  question  which 
they  have  themselves  rendered  doubtful  by  the  discordance 
of  their  claims,  and  which  has  been  referred,  as  such,  to  the 
decision  of  the  arbitrators.  Before  they  can  pretend  to 
evade  such  a  sentence,  they  should  prove,  by  incontestable 
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facts,  that  it  was  the  offspring  of  corruption  or  flagrant   BOOKH. 
partiality.  CHAP.XVUI. 

Arbitration  is  a  very  reasonable  mode,  and  one  that  is 
perfectly  conformable  to  the  law  of  nature,  for  the  decision 
of  every  dispute  which  does  not  directly  interest  the  safety 
of  the  nation.  Though  the  claim  of  justice  may  be  mistaken 
by  the  arbitrators,  it  is  still  more  to  be  feared  that  it  will  be 
overpowered  in  an  appeal  to  the  sword.  The  Swiss  have 
had  the  precaution,  in  all  their  alliances  among  themselves, 
and  even  in  those  they  have  contracted  with  the  neighbour- 
ing powers,  to  agree  before-hand  on  the  manner  in  which 
their  disputes  were  to  be  submitted  to  arbitrators,  in  case 
they  could  not  adjust  them  in  an  amicable  manner  (13^). 
This  wise  precaution  has  not  a  little  contributed  to  maintain 
the  Helvetic  republic  in  that  flourishing  state  which  secures 
her  liberty,  and  renders  her  respectable  throughout  Europe. 

In  order  to  put  in  practice  any  of  these  methods,  it  is  ne-  §  330.  Con- 
cessary  to  speak  with  each  other,  and  to  confer  together. fcrcncesand 
Conferences  and  congresses  are  therefore  a  mode  of  conci-  COI>8re88e8- 
liation,  which  the  law  of  nature  recommends  to  nations,  as 
well  calculated  to  bring  their  differences  to  an  amicable  ter- 
mination. Congresses  are  assemblies  of  plenipotentiaries 
appointed  to  find  out  means  of  conciliation,  and  to  discuss 
and  adjust  the  reciprocal  pretensions  of  the  contending 
parties.  To  afford  the  prospect  of  a  happy  issue  of  their 
deliberations,  such  meetings  should  be  formed  and  directed 
by  a  sincere  desire  of  peace  and  concord.  In  the  present 
century,  Europe  has  witnessed  two  general  congresses, — 
that  of  Cambray*,  and  that  of  Soissonsf , — both  tedious 
farces  acted  on  the  political  threatre,  in  which  the  principal 
performers  were  less  desirous  of  coming  to  an  accommoda- 
tion than  of  appearing  to  desire  it. 

In  order  at  present  to  ascertain  in  what  manner  and  how  §  331.  Du- 
far  a  nation  is  bound  to  resort  or  accede  to  these  various  *****  * 
modes  of  accommodation,  and  which  of  them  she  ought  to  t^^i/ 
prefer,  it  becomes  necessary,  in  the  first  place,  to  distinguish  dent  and 
between  cases  that  are  evident,  and  those  that  are  doubtful. 
Does  the  question  relate  to  a  right  that  is  clear,  certain, 
and  incontestable  ?    A  sovereign,  if  he  possesses  sufficient 
strength,  may  peremptorily  prosecute  and  defend  that  right, 
without  exposing  it  to  the  doubtful  issue  of  an  arbitration. 
Shall  he  submit  to  negotiate  and  compound  for  a  thing  that 
evidently  belongs  to  him,  and  which  is  disputed  without 

(132)  The  stipulations    between  usually  considered  by  the  parties  as 

private  partners  and  others  in  antici-  obligatory,  in  point  of  honour,  to  en- 

nation  of  mere  possible  disputes  is  deavour  to  arbitrate  the  existing  dis- 

analogous,  and  though  not  legally  pute.~~C. 

binding,  yet,  in  practice,  in  case  of  *  In  1724. 

differences,  the  mere  stipulation  is  f  In  1728. 
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BOOK  ii.  the  least  shadow  of  justice  ?  Much  less  will  he  subject  it 
cHAp.xvni.  fco  arbitration.  But  he  ought  not  to  neglect  those  methods 
of  conciliation,  which,  without  endangering  his  own  right, 
may  induce  his  opponent  to  listen  to  reason, — such  as  me- 
diation and  conferences.  Nature  gives  us  no  right  to  have 
recourse  to  forcible  means,  except  where  gentle  and  pacific 
methods  prove  ineffectual.  It  is  not  permitted  to  be  so  in- 
flexible in  uncertain  and  doubtful  questions.  Who  will  dare 
to  insist  that  another  shall  immediately,  and  without  exami- 
nation, relinquish  to  him  a  disputable  right  ?  This  would 
be  a  means  of  rendering  wars  perpetual  and  inevitable. 
Both  the  contending  parties  may  be  equally  convinced  of 
the  justice  of  their  claims :  why,  therefore,  should  either 
yield  to  the  other  ?  In  such  a  case,  they  can  only  demand 
an  examination  of  the  question,  propose  a  conference  or  an 
arbitration,  or  offer1  to  settle  the  point  by  articles  of  agree- 
ment. 

§  332.  Of  In  the  disputes  that  arise  between  sovereigns,  it  is  more- 
essential  over  necessary  to  make  a  proper  distinction  between  essen* 
SLeof  IMS  tial  riSht?  and  *igM*  of  inferior  importance :  for,  according 
importance,  to  the  difference  in  the  two  cases,  a  different  line  of  con- 
duct is  to  be  pursued.  A  nation  is  under  many  obligations 
of  duty  towards  herself,  towards  other  nations,  and  towards 
the  great  society  of  mankind.  We  know  that  the  duties  we 
owe  to  ourselves  are,  generally  speaking,  paramount  to  those 
we  owe  to  others:  but  this  is  to  be  understood  only  of  such 
duties  as  bear  some  proportion  to  each  other.  We  cannot 
refuse,  in  some  degree,  to  forget  ourselves  with  respect  to 
interests  that  are  not  essential,  and  to  make  some  sacrifices, 
in  order  to  assist  other  persons,  and  especially  for  the 
greater  benefit  of  human  society:  and  let  us  even  remark, 
that  we  are  invited  by  our  own  advantage,  by  our  own 
safety,  to  make  these  generous  sacrifices;  for  the  private 
good  of  each  is  intimately  connected  with  the  general  hap- 
piness. What  idea  should  we  entertain  of  a  prince  or  a  na- 
tion who  would  refuse  to  give  up  the  smallest  advantage  for 
the  sake  of  procuring  to  the  world  the  inestimable  blessings 
of  peace  ?  Every  power  therefore  owes  this  respect  to  the 
happiness  of  human  society,  to  shew  himself  open  to  every 
mode  of  conciliation,  in  questions  relating  to  interests  which 
are  neither  essential  nor  of  great  importance.  If  he  exposes 
himself  to  the  loss  of  something  by  an  accommodation,  by  a 
compromise,  or  by  an  arbitration,  he  ought  to  be  sensible 
what  are  the  dangers,  the  evils,  the  calamities  of  war,  and 
to  consider  that  peace  is  well  worth  a  small  sacrifice. 
^  But  if  any^  one  would  rob  a  nation  of  one  of  her  essential 
rights,  or  a  right  without  which  she  could  not  hope  to  sup- 
port her  national  existence,— if  an  ambitious  neighbour 
threatens  the  liberty  of  a  republic,— if  he  attempts  to  subju- 
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gate  and  enslave  her, — she  will  take  counsel  only  from  her  BOOK  n. 
own  courage.    She  will  not  even  attempt  the  mode  of  con-  CHAMTm- 
ferences  on  so  odious  a  pretension;  she  will,  in  such  a  quar- 
rel, exert  her  utmost  efforts,  exhaust  every  resource,  and 
gloriously  lavish  her  blood  to  the  last  drop  if  necessary.   To 
listen  to  the  smallest  proposition,  is  putting  every  thing  to 
the  risk.    On  such  an  occasion  she  may  truly  say — 

Una  salus nullam  sperare  salutem: 

and  if  fortune  prove  unfavourable,  a  free  people  will  prefer 
death  to  servitude.  What  would  have  become  of  Rome, 
had  she  listened  to  timid  counsels,  when  Hannibal  was  en- 
camped before  her  walls?  The  Swiss,  ever  so  ready  to  em- 
brace pacific  measures  or  submit  to  legal  decisions  in  dis- 
putes respecting  less  essential  points,  have  uniformly  spurn- 
ed at  all  idea  of  compromise  with  those  who  harboured  de- 
signs against  their  liberty.  They  even  refused  on  such  oc- 
casions- to  submit  their  disputes  to  arbitration,  or  to  the 
judgment  of  the  emperors*. 

In  doubtful  causes  which,  do  not  involve  essential  points,  §  333.  How 
if  one  of  the  parties  will  not  accede  either  to  a  conference,  ^"JJ^f e 
an  accommodation,  a  compromise,  or  an  arbitration,  the  havfLgre- 
other  has  only  the  last  resource  for  the  defence  of  himself  coone  to 
and  his  rights, — an  appeal  to  the  sword;  and  he  has  justice  JjJJ^* 
on  his  side  in  taking  up  arms  against  so  untractable  an  ad- 
versary.    For,  in  a  doubtful  cause,  we  can  only  demand  all 
the  reasonable  methods  of  elucidating  the  question,,  and  of 
deciding  or  accommodating  the  dispute  (§  331). 

But  let  us  never  lose  sight  of  what  a  nation  owes  to  her  §  334- 
own  security,  nor  of  that  prudence  by  which  she  ought  con-  ™atte 
stantly  to  be  directed.  To  authorize  her  to  have  recourse  ing  other 
to  arms,  it  is  not  always  necessary  that  every  conciliatory  measures. 
measure  be  first  expressly  rejected:  it  is  sufficient  that  she 
have  every  reason  to  believe  that  the  enemy  would  not  enter 
into  those  measures  with  sincerity,— that  they  could  not  be 
brought  to  terminate  in  a  happy  result, — and  that  the  in- 
tervening delay  would  only  expose  her  to  a  greater  danger 
of  being  overpowered.  This  maxim  is  incontestable;  but 
its  application  in  practice  is  very  delicate.  A  sovereign 
who  would  not  be  considered  as  a  disturber  of  the  public 
peace,  will  not  be  induced  abruptly  to  attack  him  who  has 

•  When,  in  the  year  1355,  they  liberty  of  tnose  countries,  nor  their 
submitted  their  differences  with  the  alliance  with  the  other  cantons, 
dukes  of  Austria,  in  relation  to  the  Tfchudi,  p.  429,  &c.— Stettter,  p. 
countries  of  Zug  and  Claris,  to  the  77*- History  of  the  Helvetic  Con- 
arbitration  of  (Carles  IV.  it  was  not  federacy ,  by  De  Wattevttle,  book  iv. 
without  this  preliminary  condition,  at  the  beginning, 
that  the  emperor  should  not  touch  the 
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not  refused  to  accede  to  pacific  measures,  unless  he  be  able 
to  justify  his  conduct  in  the  eyes  of  all  mankind,  by  proving 
that  he  has  reason  to  consider  <those  peaceable  appearances 
as  an  artifice  employed  for  the  purpose  of  amusing  him,  and 
taking  him  by  surprise.  To  make  his  bare  suspicions  serve 
as  sufficient  authority  for  such  a  step,  would  be^  sapping 
every  foundation  on  which  rests  the  security  of  nations. 
§  335.  Vo-  The  faith  of  one  nation  has  ever  been  suspected  by  ano- 
luntwy  law  ^her,  an<j  sa^  experience  but  too  plainly  proves  that  this 
onnStajmb-  distrust  is  not  ill-founded.  Independence  and  impunity  are 
ject  a  touchstone  that  discovers  the  alloy  of  the  human  heart: 
L  #81  ]  the  private  individual  assumes  the  character  of  candour  and 
probity;  and,  in  default  of  the  reality,  his  dependence  fre- 
quently obliges  him  to  exhibit  in  his  conduct  at  least  the 
appearance  of  those  virtues.  The  great  man,  who  is  inde- 
pendent, boasts  still  more  of  them  in  his  discourse;  but  as 
soon  as  he  finds  himself  possessed  of  superior  strength,  he 
scarcely  endeavours  to  save  appearances,  unless  his  heart 
be  moulded  of  materials  which,  unfortunately,  are  very  rare 
indeed:  and,  if  powerful  interest  intervene,  he  will  give 
himself  a  latitude  in  the  pursuit  of  measures  that  would 
cover  a  private  person  with  shame  and  infamy.  When, 
therefore,  a  nation  pretends  that  it  would  be  dangerous  for 
her  to  attempt  pacific  measures,  she  can  find  abundance  of 
pretexts  to  give  a  colour  of  justice  to  her  precipitation  in 
having  recourse  to  arms.  And  as,  in  virtue  of  the  natural 
liberty  of  nations,  each  one  is  free  to  judge  in  her  own  con- 
science how  she  ought  to  act,  and  has  a  right  to  make  her 
own  judgment  the  sole  guide  of  her  conduct  with  respect  to 
her  duties  in  every  thing  that  is  not  determined  by  the  per- 
fect rights  of  another  (Prelim.  §  20),  it  belongs  to  each 
nation  to  judge  whether  her  situation  will  admit  of  pacific 
measures,  before  she  has  recourse  to  arms.  Now,  as  the 
voluntary  law  of  nations  ordains,  that,  for  these  reasons,  we 
should  esteem  lawful  whatever  a  nation  thinks  proper  to  do 
in  virtue  of  her  natural  liberty  (Prelim.  §  21),  by  mat  same 
voluntary  law,  nations  are  bound  to  consider  as  lawful  the 
conduct  of  that  power  who  suddenly  takes  up  aims  in  a 
doubtful  cause,  and  attempts  to  force  his  enemy  to  come  to 
terms,  without  having  previously  tried  pacific  measures* 
Louis  XIV.  was  in  the  heart  of  the  Netherlands  before  it 
was  known  in  Spain  that  he  laid  claim  to  the  sovereignty  of 
a  part  of  those  rich  provinces  in  right  of  the  queen  his  wife. 
The  King  of  Prussia,  in  1741,  published  his  manifesto  in 
Silesia,  at  the  head  of  sixty  thousand  men.  Those  princes 
might  have  wise  and  just  reasons  for  acting  thus:  and  this 
is  sufficient  at  the  tribunal  of  the  voluntary  law  of  nations. 
But  a  thing  which  that  law  tolerates  through  necessity, 
may  be  found  very  unjust  in  itself:  and,  a  prince  who  puts 
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it  in  practice,  may  render  himself  very  guilty  in  the  sight  of  BOOK  n. 
his  own  conscience,  and  very  unjust  towards  him  whom  he  OHA*'XV111* 
attacks,  though  he  is  not  accountable  for  it  to  other  nations, 
as  he  cannot  be  accused  of  violating  the  general  rules  which 
they  are  bound  to  observe  towards  each  other.    But  if  he 
abuses  this  liberty,  he  gives  all  nations  cause  to  hate  and 
suspect  him;  he  authorizes  them  to  confederate  against  him ; 
and  thus,  while  he  thinks  he  is  promoting  his  interests,  he 
sometimes  irretrievably  ruins  them. 

A  sovereign  ought,  in  all  his  quarrels,  to  entertain  a  sin-  §  336. 
cere  desire  of  rendering  justice  and  preserving  peace.    He  Equitable 
is  bound,  before  he  take  up  arms,  and  also  after  having  JJt?!?1 
taken  them  up,  to  offer  equitable  conditions:  and  thenfered. 
alone  he  is  justifiable  in  appealing  to  the  sword  against  an  [  282  ] 
obstinate  enemy  who  refuses  to  listen  to  the  voice  of  justice 
or  equity. 

It  is  the  business  of  the  appellant  to  prove  his  right;  for  §  337.  Pos- 
he  ought  to  shew  a  good  foundation  for  demanding  a  thin 
which  he  does  not  possess.  He  must  have  a  title:  an 
people  are  not  obliged  to  respect  that  title  any  farther  than 
he  shews  its  validity.  The  possessor  may  therefore  remain 
in  possession  till  proof  be  adduced  to  convince  him  that  his 
possession  is  unjust.  As  long  as  that  remains  undone,  he 
has  a  right  to  maintain  himself  in  it,  and  even  to  recover  it  by 
force,  if  he  has  been  despoiled  of  it.  Consequently  it  is  not 
allowable  to  take  up  arms  in  order  to  obtain  possession  of 
a  thing  to  which  the  claimant  has  but  an  uncertain  or 
doubtful  right.  He  is  only  justifiable  in  compelling  the 
possessor,  by  force  of  arms  if  necessary,  to  come  to  a  dis- 
cussion of  the  question,  to  accede  to  some  reasonable  mode 
of  decision  or  accommodation,  or,  finally,  to  settle  the  point 
by  articles  of  agreement  upon  an  equitable  footing  (§833). 

If  the  subject  of  the  dispute  be  an  injury  received,  the  §  833.  How 
offended  party  ought  to  follow  the  rules  we  have  just  esta-  *eparationof 
blished.  His  own  advantage,  and  that  of  human  society,  ^ bought, 
require,  that,  previous  to  taking  up  arms,  he  should  try 
every  pacific  mode  of  obtaining  either  a  reparation  of  the 
injury,  or  a  just  satisfaction,  unless  there  be  substantial 
reasons  to  dispense  with  his  recurrence  to  such  measures 
(§  334).  This  moderation,  this  circumspection,  is  the  more 
becoming,  and  in  general  even  indispensable,  as  the  action 
which  we  look  upon  as  an  injury  does  not  always  proceed 
from  a  design  to  offend  us,  and  is  sometimes  rather  a  mis- 
take, than  an  act  of  malice.  It  even  frequently  happens 
that  the  injury  is  done  by  inferior  persons,  without  their 
sovereign  having  any  share  in  it:  and  on  these  occasions  it 
is  natural  to  presume  that  he  will  not  refuse  us  a  just  satis- 
faction* When  some  petty  officers,  not  long  since,  violated 
the  territory  of  Savoy  in  order  to  carry  off  from  thence  a 
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BOO..U  noted  smuggling  chief,  the  King  of  Sardinia  caused  his 


BOOS  II.      HULCU.    smuggling    vu»*i,     ••««    *-«-£,     —    —  -— - 

CHAP.SVHI.  complaints  to  be  laid  before  the  court  of  France;  and  Louis 
XV.  thought  it  no  derogation  to  his  greatness  to  send  an 
embassador  extraordinary  to  Turin  to  give  satisfaction  for 
that  violence.  Thus  an  affair  of  so  delicate  a  nature  was 

terminated  in  a  manner  equally  honourable  to  the  two 

n  • 


§  3S9,  Re-  When  a  nation  cannot  obtain  justice,  whether  for  a  wrong 
taiiation.  or  an  injury,  she  has  a  right  to  do  herself  justice.  But 
before  she  declare  war  (of  which  we  shall  treat  in  the  fol- 
lowing book),  there  are  various  methods  practised  among 
nations,  which  remain  to  be  treated  of  here.  Among  those 
methods  of  obtaining  satisfaction,  has  been  reckoned  what 
is  called  the  law  of  retaliation,  according  to  which  we  make 
another  suffer  precisely  as  much  evil  as  he  has  ^  done. 
Many  have  extolled  that  law,  as  being  founded  in  the 
strictest  justice:—  and  can  we  be  surprised  at  their  having 
proposed  it  to  princes,  since  they  have  presumed  to  make  it 
a  rule  even  for  the  deity  himself?  The  ancients  called  it 
[  28ij  ]the  law  of  Rbadamanthus.  The  idea  is  wholly  derived 
from  the  obscure  and  false  notion  which  represents  evil  as 
essentially  and  in  its  own  nature  worthy  of  punishment* 
We  have  shewn  above  (Book  I.  §  169),  what  is  the  true 
origin  of  the  right  of  punishing*;  whence  we  have  deduced 
the  true  and  just  proportion  of  penalties  (Book  I.  §  171). 
Let  us  say,  then,  mat  a  nation  may  punish  another  which 
has  done  her  an  injury,  as  we  have  shewn  above  (see  Chap* 
IV.  and  VI.  of  this  book),  if  the  latter  refuses  to  give  her  a 
just  satisfaction:  but  she  has  not  a  right  to  extend  the  pe- 
nalty beyond  what  her  own  safety  requires.  Retaliation, 
which  is  unjust  between  private  persons,  would  be  much  more 
so  between  nations,  because  it  would,  in  the  latter  case,  be 
difficult  to  make  the  punishment  fall  on  those  who  had  done 
the  injury.  What  right  have  you  to  cut  off  the  nose  and 
ears  of  the  ambassador  of  a  barbarian  who  had  treated  your 
ambassador  in  that  manner?  As  to  those  reprisals  in  time 
of  war  which  partake  of  the  nature  of  retaliation,  they 
are  justified  on  other  principles;  and  we  shall  speak  of 
them  in  their  proper  place.  The  only  truth  in  this  idea  of 
retaliation  is,  that,  all  circumstances  being  in  other  respects 
equal,  the  punishment  ought  to  bear  some  proportion  to  the 
evil  for  which  we  mean  to  inflict  it,  —  the  very  object  and 
foundation  of  punishment  requiring  thus  much* 
§  340.  Va-  It  is  not  always  necessary  to  have  recourse  to  arms,  in 
rfons  modes  order  to  punish  a  nation.  The  offended  party  may,  by  way 
farowithout  °f  punishment^  deprive  her  of  the  privileges  she  enjoyed  in 


having  re* 
course  to 


ut  Plato  ait,  nemo  prudens  punit  quia  peccatum  est,  sed, 
ne  peccetur."    Seneca,  de  Ira. 
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his  dominions, — seize  on  some  of  her  property,  if  he  has  an    BOOK  XT. 
opportunity, — and  detain  it  till  she  has  given  him  sufficient  OHAP-*vni' 
satisfaction. 

When  a  sovereign  is  not  satisfied  with  the  manner  in  §  341.  RC- 
which  his  subjects  are  treated  by  the  laws  and  customs  of  tortion« 
another  nation,  he  is  at  liberty  to  declare  that  he  will  treat 
the  subjects  of  that  nation  in  the  same  manner  as  his  are 
treated.  This  is  what  is  called  retortion.  There  is  nothing 
in  this,  but  what  is  conformable  to  justice  and  sound  policy. 
No  one  can  complain  on  receiving  the  same  treatment  which 
he  gives  to  others.  Thus,  the  king  of  Poland,  elector  of 
Saxony,  enforces  the  law  of  escheatage  only  against  the 
subjects  of  those  princes  who  make  the  Saxons  liable  to  it. 
This  retortion  may  also  take  place  with  respect  to  certain 
regulations,  of  which  we  have  no  right  to  complain,  and 
which  we  are  even  obliged  to  approve,  though  it  is  proper 
to  guard  against  their  effect  by  imitating  them.  Such  are 
the  orders  relating  to  the  importation  or  exportation  of  cer- 
tain commodities  or  merchandise.  On  the  other  hand,  cir- 
cumstances frequently  forbid  us  to  have  recourse  to  retor- 
tion. In  this  respect,  each  nation  may  act  according  to  the 
dictates  of  her  own  prudence. 

Reprisals  are  used  between  nation  and  nation  in  order  §  342.  Re- 
to  do  themselves  justice  when  they  cannot  otherwise  ob-  petals, 
tain  it.  If  a  nation  has  taken  possession  of  what  belongs 
to  another, — if  she  refuses  to  pay  a  debt,  to  repair  an  injury, 
or  to  give  adequate  satisfaction  for  it, — the  latter  may  seize  [  284  ] 
something  belonging  to  the  former,  and  apply  it  to  her  own 
advantage  till  she  obtains  payment  of  what  is  due  to  her, 
together  with  interest  and  damages,  or  keep  it  as  a  pledge 
till  she  has  received  ample  satisfaction.  In  the  latter  case, 
it  is  rather  a  stoppage  or  a  seizure,  than  reprisals :  but  they 
are  frequently  confounded  in  common  language.  The  effects 
thus  seized  on  are  preserved  while  there  is  any  hope  of  ob- 
taining satisfaction  or  justice.  As  soon  as  that  hope  dis- 
appears, they  are  confiscated,  and  then  the  reprisals  are 
accomplished.  If  the  two  nations,  upon  this  ground  of 
quarrel,  come  to  an  open  rupture,  satisfaction  is  considered 
as  refused  from  the  moment  that  war  is  declared  or  hostili- 
ties commenced ;  and  then  also  the  effects  seized  may  be 
confiscated. 

It  is  only  upon  evidently  just  grounds,  or  for  a  well-ascer-  §  343.  what 
tained  and  undeniable  debt,  that  the  law  of  nations  allows  is  required 
us  to  make  reprisals.   For  he  who  advances  a  doubtful  pre- 
tension,  cannot  in  the  first  instance  demand  any  thing  more  fjj 
than  an  equitable  examination  of  his  right.    In  the  next 

(133)  See  further,  as  to  reprisals    cjsioos  thereon,  1  Chilly's  Comraer- 
and  letters  of  marque,  and  English  de-    rial  Law,  41 8—423. — C. 

A  A 
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BOOK  ix.  place,  before  be  proceed  to  such  extremities,  he  should  be 
CBAMTHI.  able  to  shew  that  he  has  ineffectually  demanded  justice,  or 
at  least  that  he  has  every  reason  to  think  it  would  be  in 
vain  for  him  to  demand  it.  Then  alone  does  it  become 
lawful  for  him  to  take  the  matter  into  his  own  hands,  and 
do  himself  justice.  It  would  be  too  inconsistent  with  the 
peace,  the  repose,  and  the  safety  of  nations,  with  their  mu- 
tual commerce,  and  the  duties  which  bind  them  to  each 
other,  that  each  one  should  be  authorized  to  have  immediate 
recourse  to  violent  measures,  without  knowing  whether 
there  exist  on  the  other  side  a  disposition  to  do  her  justice, 
or  to  refuse  it. 

But,  in  order  perfectly  to  understand  this  article,  it  must 
be  observed,  that  if,  in  a  disputable  case,  our  adversary 
either  refuses  to  pursue,  or  artfully  evades  the  necesary 
steps  for  bringing  the  matter  to  the  proof,—- if  he  does  not 
candidly  and  sincerely  accede  to  some  pacific  mode  of  ter- 
minating the  dispute,— especially  if  he  is  foremost  in  adopt- 
ing violent  measures,— he  gives  justice  to  our  cause  which 
before  was  problematical:  we  may  then  have  recourse  to 
reprisals,  or  the  seizure  of  his  effects,  in  order  to  compel  him 
to  embrace  the  methods  of  conciliation  which  the  law  of  na- 
ture prescribes.  This  is  the  last  remaining  effort  previous 
to  a  commencement  of  open  hostilities. 

§844.  Upon     We  have  observed  above  (§81),  that  the  wealth  of  the 

are&reprisa!s  c^zens  constitutes  a  part  of  the  aggregate  wealth  of  a  na- 

raade  (134).  tion,— that,  between  state  and  state,  the  private  property 

of  the  members  is  considered  as  belonging  to  the  body,  and 

is  answerable  for  the  debts  of  that  body  (§  82)  (134) :  whence 

it  follows,  that  in  reprisals  we  seize  on  the  property  of  the 

subject  just  as  we  would  on  that  of  the  state  or  sovereign. 

Every  thing  that  belongs  to  the  nation  is  subject  to  repri- 

(134)  The  antient  law  of  nations  tions  is  not  forfeited  by  way  of  reprisal 

perhaps  was  so;  Attorney-General  or  otherwise,  on  the  breaking  out  of 

v.  Weeden,  Parke1  s  Rep.  367;  but  see  war,  but  merely  the  remedy  or  right 

post,  book  iii.  chap.  v.  §  77,  p.  323,  to  enforce  payment  is  suspended  dw 

as  to  the  change  m  practice.    See  ing  the  war,  and  revives  again  on  the 

further,  Chitty's  Commercial  Law,  return  of  peace.  1  Rob.  Rep.  196' 

421,  423,425.  But  such  antient  law  2  Rob.  Rep.  200.    Ex  parteBouss- 

of  nations,  with  respect  to  confisca-  maker,  13l4s.  J.71.  Furladov.Rocle- 

tion  and  reprisals,  has  in  more  modem  m,  3  Bos.  &  Pul.  1 91 ,    Antoine  % 

times  been  greatly  relaxed,  and  in-  Morshend,  6  Taunt.  239.    Brandon 

deed  treaties  usually  provide  that,  in  v.  Cwrling,  4  East,  410.  Emeriffon, 

case  of  war,  the  property  of  private  in-  vol.1,  p.  567.    Marlen's  L.  N.  277 

dividuals  of  each  state  shall  be  pro-  See  further,  Wolf  v.  Oarholm,  6  Maule 

tected,  and  ample  time  for  their  re-  &  Selw.  92,  where  an  ordinance  in 

moral  be  allowed.     But,  indepen-  Denmark  for  confiscating  private  debts 

dently  of  such  express  treaties,  and  and  property  was  held  illegal  and  in- 

by  the  general  modem  kw  of  nations,  valid.— C. 
the  right  to  debts  and  choses  in  ac- 
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sals,  whenever  it  can  be  seized,  provided  it  be  not  a  deposit  BOOK  "• 
intrusted  to  the  public  faith.    As  it  is  only  in  consequence  CHAP-xvni- 
of  that  confidence  which  the  proprietor  has  placed  in  our 
good-faith,  that  we  happen  to  have  such  deposit  in  our  hands,  [  285  ] 
it  ought  to  be  respected,  even  in  case  of  open  war.    Such 
is  the  conduct  observed  in  France,  England,  and  elsewhere, 
with  respect  to  the  money  which  foreigners  have  placed  in 
the  public  funds. 

He  who  makes  reprisals  against  a  nation  on  the  property  §  345.  The 
of  its  members  indiscriminately,  cannot  be  taxed  with  seiz-  8tatc  on*ht 


ing  the  property  of  an  innocent  person  for  the  debt 

another  :  for,  in  this  case,  the  sovereign  is  to  compensate  who  suffer 

those  of  his  subjects  on  whom  the  reprisals  fall  ;  it  is  a  debt  b?  «Pri8ak- 

of  the  state  or  nation,  of  which  each  citizen  ought  only  to 

pay  his  quota*. 

It  is  only  between  state  and  state  that  all  the  property  of  §  340.  The 
the  individuals  is  considered  as  belonging  to  the  nation.  JJJJJJ^Ei 
Sovereigns  transact  their  affairs  between  themselves;  they  Ord«  reprf- 
carry  on  business  with  each  other  directly,  and  can  only  sals- 
consider  a  foreign  nation  as  a  society  of  men  who  have  but 
one  common  interest.    It  belongs  therefore  to  sovereigns 
alone  to  make  and  order  reprisals  on  the  footing  we  have 
just  described.    Besides,  this  violent  measure  approaches 
very  near  to  an  open  rupture,  and  is  frequently  followed  by 
one.    It  is,  therefore,  an  affair  of  too  serious  a  nature  to  be 
left  to  the  discretion  of  private  individuals.    And  accord- 
ingly we  see,  that,  in  every  civilised  state,  a  subject  who 
thinks  himself  injured  by  a  foreign  nation,  has  recourse  to 
his  sovereign,  in  order  to  obtain  permission  to  make  repri- 
sals.   This  is  what  the  French  call  applying  for  letters  of^™°* 
marque  (135).  (135). 

We  may  make  reprisals  against  a  nation  not  only  for  the  §  347.  Re- 
actions of  the  sovereign,  but  also  for  those  of  his  subjects  :  P™^Jt  ft 
and  this  may  take  place  when  the  state  or  the  sovereign  n|^on  for 
participates  in  the  act  of  his  subject,  and  takes  it  upon  him-  actions  of 
self,  which  he  may  do  in  several  ways,  as  we  have  shewn  in  itB  subjects, 
Chap.  VI.  of  this  Book.  ^  a     ^          wu/oftbe 

In  the  same  manner  the  sovereign  demands  justice,  or  injured  sub- 
makes  reprisals,  not  only  for  bis  own  concerns,  but  also  for  jects. 
those  of  his  subjects,  whom  he  is  bound  to  protect,  and 
whose  cause  is  that  of  the  nation. 

But  to  grant  reprisals  against  a  nation  in  favour  of  foreign-  §348.  £nt 

*  On  the  subject  of  reprisals,  it  is  not  see  any  difference  between  general 

necessary  to  observe,  that  when  we  reprisals  and  open  war.1* 

adopt  that  expedient,  as   being  a  (135)  As  to  decisions  on  letters  of 

gentler  mode  of  proceed  ing,than  Aat  marque,  see  1  Chitty's  Commercial 

of  war,  the  reprisals  ought  not  to  be  Law,  41S—48S,  Chitty's  L.  N,  73— 

general    The  grand  pensionary  De  8a.—  C. 
Witt  very  properly  remarked,  "1  do 
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BOOK  11.  ets,  is  to  set  himself  up  as  judge  between  that  nation  and 
CHAP,  xvnr.  those  foreigners ;  which  no  sovereign  has  a  right  to  do.  The 
vour  of  cause  of  reprisals  ought  to  he  just:  they  ought  even  to  be 
foreigner^  g^^^  on  a  denial  of  justice,— either  an  actual  denial,  or 
one  which  there  is  good  reason  to  apprehend  (§  343).  Now, 
what  right  have  we  to  judge  whether  the  complaint  of  a 
stranger  against  an  independent  state  is  just,  if  he  has 
really  been  denied  justice?  If  it  be  objected,  that  we  may 
espouse  the  quarrel  of  another  state  in  a  war  that  appears 
to  us  to  be  just, — to  assist  her,  and  even  to  unite  with  her, — 
the  case  is  different.  In  granting  succours  against  a  nation, 
we  do  not  detain  her  property  or  her  people  that  happen  to 
be  within  our  territories  under  the  public  faith;  and  in  de- 
claring war  against  her,  we  suffer  her  to  withdraw  her  sub- 
[  286  1  jects  and  her  effects,  as  will  hereafter  appear.  In  the  case 
of  reprisals  granted  to  our  own  subjects,  a  nation  cannot 
complain  that  we  violate  the  public  faith  in  seizing  on  her 
people  or  her  property;  because  we  are  under  no  other 
obligation  to  grant  security  to  that  property  and  those  peo- 
ple, than  what  arises  from  a  reasonable  supposition  that 
their  nation  will  not,  in  the  first  instance,  violate,  with  respect 
to  us  or  our  subjects,  the  rules  of  justice  which  nations 
ought  to  observe  towards  each  other.  If  she  violate  them, 
we  have  a  right  to  obtain  satisfaction;  and  the  mode  of  re- 
prisals is  more  easy,  safe,  and  mild,  than  that  of  war.  We 
cannot  urge  the  same  arguments  in  justification  of  reprisals 
ordered  in  favour  of  foreigners.  For  the  security  we  owe 
to  the  subjects  of  a  foreign  power  does  not  depend,  as  a 
condition,  on  the  security  which  that  power  shall  grant  to 
all  other  nations,  to  people  who  do  not  belong  to  us,  and  arc 
not  under  our  protection.  England  having,  in  1 662,  granted 
reprisals  against  the  United  Provinces  in  favour  of  the 
knights  of  Malta*,  the  states  of  Holland  asserted,  with  good 

*  On  that  subject,  the  grand  pen-  effect,  ex  pacto  vdfatdere.  Besides, 
sionary  Be  Witt  wrote  as  follows:  it  is  certain  that  reprisals  ought  not  to 
"  Nothing  can  be  more  absurd  than  be  granted  except  in  case  of  an  open 
that  grant  of  reprisals:  for,  to  say  denial  of  justice.  Finally,  it  is  also 
nothing  of  its  proceeding  from  a  evident,  that,  even  in  case  of  a  denial 
board  of  admiralty,  who  have  no  of  justice,  he  cannot  empower  his 
power  to  grant  it  without  infringing  subjects  to  make  reprisals,  until  he 
on  the  sovereign  authority  of  their  has  repeatedly  demanded  justice  for 
prince,  it  is  evident  that  no  sovereign  them,  and  added,  that,  in  the  event 
can  grant  or  make  reprisals,  except  of  a  refusal,  he  will  be  obliged  to 
for  the  defence  or  indemnification  of  grant  them  letters  of  marque  and  re- 
fa  is  own  subjects,  whom  he  is,  in  the  prisal."  From  the  answers  of  M. 
sight  of  God,  bound  to  protect;  but  tiercel,  it  appears  that  this  conduct 
he  never  can  grant  reprisals  in  favour  of  the  British  admiralty  was  strongly 
of  any  foreigner  who  is  not  under  his  condemned  by  the  court  of  France* 
protection,  and  with  whose  sovereign  The  king  of  England  testified  his  dis- 
ne  has  not  any  engagement  to  that  approbation  of  it,  and  gave  orders 
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reason,  that,  according  to  the  law  of  nations,  reprisals  can    BOOK  n. 
only  be  granted  to  maintain  the  rights  of  the  state,  and  not  CH^P.XVUI. 
for  an  affair  in  which  the  nation  has  no  concern*. 

The  individuals,  who  by  their  actions  have  given  cause  §  349.Those 
for  just  reprisals,  are  bound  to  indemnify  those  on  whom  who  have 
they  fall ;  and  the  sovereign  ought  to  compel  them  to  do  it.  ITrepS 
For  we  are  under  an  obligation  to  repair  .the  damage  we  ought  to  in- 
have  occasioned  by  our  own  fault.    And,  altnough  the  sove-  dcmnify 
reign,  by  refusing  justice  to  the  offended  party,  has  brought  *«£  *y° 
on  the  reprisals  against  his  subjects,  those  who  were  the  them, 
first  cause  of  them  do  not  become  the  less  guilty:  the  fault 
of  the  sovereign  does  not  exempt  them  from  repairing  the 
consequences  of  theirs.     However,  if  they  were  ready  to 
give  satisfaction  to  the  party  whom  they  had  injured  or 
offended,  and  their  sovereign  has  prevented  their  doing  it, 
they  are  not  bound  to  do  any  thing  more  in  that  case,  than 
they  would  before  have  been  obliged  to  do  in  order  to  pre- 
vent the  reprisals;  and  it  is  the  sovereign's  duty  to  repair 
the  additional  damage,  which  is  the  conseq uence  of  his  own 
fault  (§345). 

We  have  said  (§  34$)  that  we  ought  not  to  make  reprisals,  §  350.  What 
except  when  we  are  unable  to  obtain  justice.    Now,  iustice  ?ay  b(; 

•K         -i    .  T  TT     ,     i  T      •  i       r»  •       ,-         deemed  a 

is  refused  in  several  ways: — First,  by  a  denial  of  justice,  refusai  to  do 
properly  so  called,  or  "by  a  refusal  to  hear  your  complaints  justice.  ^ 
or  those  of  your  subjects,  or  to  admit  them  to  establish  [  287  ] 
their  right  before  the  ordinary  tribunals.  Secondly,  by 
studied  delays,  for  which  no  good  reasons  can  be  given — 
delays  equivalent  to  a  refusal,  or  still  more  ruinous.  Third- 
ly, by  an  evidently  unjust  and  partial  decision.  But  it  is 
necessary  that  this  injustice  should  be  manifest  and  pal- 
pable. In  all  cases  susceptible  of  doubt,  a  sovereign  ought 
not  to  listen  to  the  complaints  of  his  subjects  against  a 
foreign  tribunal,  nor  to  attempt  to  screen  them  from  the 
effects  of  a  sentence  passed  in  due  form:  for  that  would  be 
the  means  of  exciting  continual  troubles.  The  law  of  na- 
tions directs  that  states  should  reciprocally  pay  that  kind  of 
deference  to  each  other's  jurisdiction,  for  the  same  reason 
as  the  civil  law  ordains,  within  the  state,  that  every  definitive 
sentence,  passed  in  due  form,  shall  be  esteemed  just.  Be- 
tween nation  and  nation,  the  obligation  is  neither  so  express 
nor  so  extensive:  but  it  cannot  be  denied,  that  it  is  highly 
conducive  to  their  peace,  and  comformable  to  their  duties 
towards  human  society,  to  oblige  their  subjects,  in  all 
doubtful  cases,  and  unless  where  there  is  a  manifest  wrong 
done  to  them,  to  submit  to  the  sentences  of  the  foreign  tri- 

for  the  release  of  the  Dutch  vessels  *  See  Bynckershoc*'59  Competent 
whose  seizure  had  been  permitted  by  Judge  of  Embassado*'=>>  chap.  xxn. 
•way  of  reprisal. — Edit.  1797.  5. 
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BOOK  n.   bimals  before  which  their  causes  have  been  tried.    (See 
«*"*"•  above,  §  84). 

§  35i.  Sub-     As  we  may  seize  the  things  which  belong  to  a  nation,  in 

jects  arrest-  order  to  compel  her  to  do  justice,  we  may  equally,  for  the 

of  reprtaL  same  reason>  arrest  some  of  her  citizens,  and  not  release 

'  them  till  we  have  received  fall  satisfaction.    This  is  what 

the  Greeks  called  AndroUpsia*.    At  Athens  the  law  per- 

mitted the  relatives  of  him  who  had  been  assassinated  in  a 

foreign  country,  to  seize  three  of  the  inhabitants  of  that 

country,  and  to  detain  them  till  the  murderer  was  punished 

or  delivered  upf.    But,  in  the  practice  of  modern  Europe, 

this  method  is  seldom  resorted  to,  except  with  a  view  to 

obtain  satisfaction  for  an  injury  of  the  same  nature,  —  that  is 

to  say,  to  compel  a  sovereign  to  release  a  person  whom  he 

detains  unjustly* 

The  persons,  however,  who  are  thus  arrested,  being  de- 
tained only  as  a  security,  or  pledge,  in  order  to  oblige  a  na- 
tion to  do  justice,  —  if  their  sovereign  obstinately  persists  in 
refusing  it,  we  cannot  take  away  their  lives,  or  inflict  any 
corporal  punishment  upon  them,  for  a  refusal,  of  which 
they  are  not  guilty.  Their  property,  their  liberty  itself, 
may  be  staked  for  the  debts  of  the  state;  but  not  their 
lives,  of  which  man  has  not  the  power  of  disposing.  A  so- 
vereign has  no  right  to  put  to  death  the  subjects  of  a  state 
which  has  done  him  an  injury,  except  when  they  are  en- 
gaged in  war;  and  we  shall  see,  elsewhere,  what  it  is  that 
gives  him  that  right. 

§  352.  Our      But  the  sovereign  is  authorized  to  employ  forcible  means 

rightaguDst  against  those  who  resist  him  in  the  exertion  of  his  right, 

op^wre-   and.  to  P^sue  such  means  as  far  as  is  necessary  to  overcome 

prisafe.       their  unjust  resistance.     It  is  therefore  lawful  to  repel 

[  288    ]  those  who  undertake  to  oppose  the  making  of  just  reprisals: 

and  if,  for  that  purpose,  it  be  necessary  to  proceed  even  so 

far  as  to  put  them  to  death,  the  whole  blame  of  that  mis- 

fortune is  imputable  to  their  unjust  and  inconsiderate  re- 

sistance.   In  such  a  case,  Grotius  would  have  us  rather  ab- 

stain from  making  reprisals^.    Between  private  persons, 

and  for  things  that  are  not  of  the  highest  importance,  it  is 

certainly  worthy,  not  only  of  a  Christian,  but,  in  general,  of 

every  man  of  principle,  rather  to  abandon  his  right  than  to 

kill  the  person  who  unjustly  resists  him.    But,  between  so- 

vereigns, the  case  is  otherwise.    To  suffer  themselves  to  be 

bullied,  would  be  attended  with  consequences  of  too  serious 

a  nature.    The  true  and  just  welfare  of  the  state  is  the 

grand  rule;  moderation  is  ever  laudable  in  itself  ;  but  the 

conductors  of  nations  ought  to  practise  that  virtue  so  far 


of  men.       f  Demosthenes,  Orat.  adv.  Aristocrat. 
}  Grotius  De  Jure  Belli  et  Paws,  lib.  iii.  cap.  ii.  §  6. 
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only  as  it  is  consistent  with  the  happiness  and  safety  of    BOOKH. 
their  people.  onAMwi. 

After  having  demonstrated  the  lawfulness  of  making  re-  §  353.  Just 
prisals  when  we  can  no  otherwise  obtain  justice,  we  may  J^jJjjJ^ 
thence  readily  conclude  that  a  sovereign  is  not  justifiable  in  f0°rd  ajust 
making  forcible  opposition  to,  or  waging  war  against,  the  cause  for 
party,  who,  by  ordering  or  making  reprisals  in  such  a  case, var- 
only  exerts  his  just  right. 

And  as  the  law  of  humanity  directs  nations  as  well  as  in-  §  354.  How 
dividuals  ever  to  prefer  the  gentlest  measures,  when  ^y^JJ^ 
are  sufficient  to  obtain  justice, — whenever  a  sovereign  can,  8eives  to  re- 
by  the  mode  of  reprisals,  procure  a  just  indemnification  or  prisa!s,or 
a  suitable  satisfaction,  he  ought  to  confine  himself  to  this  at^J;jhto 
method,  which  is  less  violent  and  less  fatal  than  war.    On  hostilities, 
this  subject,  I  cannot  avoid  noticing  an  error  which  is  too 
general  to  be  wholly  disregarded.    If  it  happens  that  a 
prince,  having  reason  to  complain  of  some  injustice  or  some 
acts  of  hostility,  and  not  finding  his  adversary  disposed  to 
give  him  satisfaction,  determines  to  make  reprisals  with  the 
view  of  endeavouring  to  compel  him  to  listen  to  the  voice  of 
justice  before  he  proceeds  to  an  open  rupture,~if,  without 
a  declaration  of  war,  he  seizes  on  his  effects,  his  shipping, 
and  detains  them  as  pledges, — you  hear  certain  men  cry 
out  that  this  is  robbery.    If  that  prince  had  at  once  de- 
clared war,  they  would  not  have  said  a  word;  they  would 
perhaps  have  praised  his  conduct.    Strange  forgetfulness  of 
reason,  and  of  every  sound  principle!    Would  we  not,  at 
this  rate,  be  tempted  to  suppose  that  nations  were  bound  to 
observe  the  laws  of  chivalry, — to  challenge  each  other  to 
the  lists, — and  decide  their  quarrels  like  a  pair  of  doughty 
champions  engaged  in  regular  duel?    It  is  the  duty  of  so- 
vereigns attentively  to  maintain  the  rights  of  their  people, 
and  to  obtain  justice  by  every  lawful  means,— still,  however, 
preferring  the  gentlest  methods:  and  we  again  repeat  the  as-  [  359  ] 
sertion— it  is  evident  that  the  mode  of  reprisals,  of  which 
we  are  speaking,  is  infinitely  more  gentle  and  less  fatal  than 
that  of  war.    But  since,  between  powers  whose  strength  is 
nearly  equal,  reprisals  often  lead  to  war,  they  ought  not  to 
be  attempted,  except  in  the  last  extremity.    In  such  circum- 
stances, the  prince  who  has  recourse  to  that  expedient,  in- 
stead of  proceeding  to  an  open  rupture,  is  undoubtedly  en- 
titled to  praise  for  his  moderation  and  prudence. 

Those  who  run  to  arms  without  necessity,  are  the  scourges 
of  the  human  race,  barbarians,  enemies  to  society,  and  re- 
bellious violators  of  the  laws  of  nature,  or  rather  the  laws  of 
the  common  father  of  mankind. 

There  are  cases,  however,  in  which  reprisals  would  be 
justly  condemnable,  even  when  a  declaration  of  war  would 
not  be  so:  and  these  are  precisely  those  cases  in  which  na- 
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BOOK  n.  tions  may  with  justice  take  up  arms.  When  the  question 
CHAP.XVW.  wllicll  constitutes  the  ground  of  a  dispute,  relates,  not  to 
an  act  of  violence,  or  an  injury  received,  but  to  a  contested 
right, — after  an  ineffectual  endeavour  to  obtain  justice  by 
conciliatory  and  pacific  measures,  it  is  a  declaration  of  war 
that  ought  to  follow,  and  not  pretended  reprisals,  which,  in 
such  a  case,  would  only  be  real  acts  of  hostility  without  a 
declaration  of  war,  and  would  be  contrary  to  public  faith  as 
well  as  to  the  mutual  duties  of  nations.  This  will  more 
evidently  appear,  when  we  shall  have  explained  the  reasons 
which  establish  the  obligation  of  declaring  war  previous  to 
a  commencement  of  hostilities*. 

But  if,  from  particular  conjunctures,  and  from  the  obsti- 
nacy of  an  unjust  adversary,  neither  reprisals,  nor  any  of 
the  methods  ox  which  we  have  been  treating,  should  prove 
sufficient  for  our  defence,  and  for  the  protection  of  our 
rights,  there  remains  only  the  wretched  and  melancholy  al- 
ternative of  war,  which  will  be  the  subject  of  the  following 
book. 

*  See  book  iii.  chap.  iv. 
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OF  WAR. 


CHAP.  I. 


OF  WAR,— ITS  DIFFERENT  KINDS, — AND  THE  RIGHT  OP 
MAKING  WAR. 

WAR  is  that  state  in  which  weproseeuteour  right  by  force.  §  1. 
We  also  understand,  by  this  term,  the  act  itself,  or  the 
manner  of  prosecuting  our  right  by  force :  but  it  is  more 
conformable  to  general  usage,  and  more  proper  in  a  treatise 
on  the  law  of  war,  to  understand  this  term  in  the  sense  we 
have  annexed  to  it. 

Public  war  is  that  which  takes  place  between  nations  or  §  2.  Public 
sovereigns,  and  which  is  carried  on  in  the  name  of  the  public  ww  <186)- 
power,  and  by  its  order.    This  is  the  war  we  are  here  to 
consider: — private  war,  or  that  which  is  carried  on  between 
private  individuals,  belongs  to  the  law  of  nature  properly  so 
called. 

In  treating  of  the  right  to  security  (Book  IL  Chap.  IV.)  §  s.  Right 
we  have  shewn  that  nature  gives  men  a  right  to  employ  *"™£2R 
force,  when  it  is  necessary  for  their  defence,  and  for  the       v     '' 
preservation  of  their  rights.    This  principle  is  generally  ac- 
knowledged: reason  demonstrates  it;  and  nature  herself 
has  engraved  it  on  the  heart  of  man.   Some  fanatics  indeed, 
taking  in  a  literal  sense  the  moderation  recommended  in  the 
gospel,  have  adopted  the  strange  fancy  of  suffering  them- 
selves to  be  massacred  or  plundered,  rather  than  oppose  [  292  ] 
force  to  violence.    But  we  need  not  fear  that  this  error  will 
make  any  great  progress.    The  generality  of  mankind  will, 
of  themselves,  guard  against  its  contagion,— happy,  if  they 
as  well  knew  how  to  keep  within  the  just  bounds  which  na- 
ture has  set  to  a  right  that  is  granted  only  through  necessity ! 

(1«6)  See  definition  of  war  and  of  4  Rob.  Rep.  252.  Bro.Ab.tit,  Deni- 

the  king's  sole  right  to  declare  it,  as  zen,  pi.  20,  and  Chitty's  L.  N.  38, 

regards  England,  per  Sir  Wm.  Scott,  29,  30.— C. 
The  Hoop,  1  Rob.  R.  196 ;  Nayade, 
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BOOK  in.  To  mark  those  just  bounds, — and,  by  the  rules  of  justice, 
CHA*  '•    equity,  and  humanity,  to  moderate  the  exercise  of  that  harsh, 
though  too  often  necessary  right — is  the  intention  of  this 
third  book. 

§  4.  it  be-      As  nature  has  given  men  no  right  to  employ  force,  unless 
longs  only    when  it  becomes  necessary  for  self-defence  and  the  preser- 

«i™\o™ vation  of  their  ri8hts  (Book  n-  5  49*  &C0>  th«  inference  is 
(ill).  manifest,  that,  since  the  establishment  of  political  societies, 
a  right,  so  dangerous  in  its  exercise,  no  longer  remains  with 
private  persons,  except  in  those  rencounters  where  society 
cannot  protect  or  defend  them.  In  the  bosom  of  society, 
the  public  authority  decides  all  the  disputes  of  the  citizens, 
represses  violence,  and  checks  every  attempt  to  do  ourselves 
justice  with  our  own  hands.  If  a  private  person  intends  to 
prosecute  his  right  against  the  subject  of  a  foreign  power,  he 
may  apply  to  the  sovereign  of  his  adversary,  or  to  the  magis- 
trates invested  with  the  public  authority:  and  if  he  is  denied 
justice  by  them,  he  must  have  recourse  to  his  own  sovereign, 
who  is  obliged  to  protect  him.  It  would  be  too  dangerous 
to  allow  every  citizen  the  liberty  of  doing  himself  justice 
against  foreigners;  as,  in  that  case,  there  would  not  be  a 
single  member  of  the  state  who  might  not  involve  it  in  war. 
And  how  could  peace  be  preserved  between  nations,  if  it 
were  in  the  power  of  every  private  individual  to  disturb  it? 
A  right  of  so  momentous  a  nature,— the  right  of  judging 
whether  the  nation  has  real  grounds  of  complaint, — whether 
she  is  authorized  to  employ  force,  and  justifiable  in  taking 
up  arms, — whether  prudence  will  admit  of  such  a  step,— 
and  whether  the  welfare  of  the  state  requires  it, — that  right, 
I  say,  can  belong  only  to  the  body  of  the  nation,  or  to  the 
sovereign,  her  representative.  It  is  doubtless  one  of  those 
rights,  without  which  there  can  be  no  salutary  government, 
and  which  are  therefore  called  rights  of  majesty  (Book  I. 
§45). 

Thus,  the  sovereign  power  alone  is  possessed  of  authority 
to  make  war.  But,  as  the  different  rights  which  constitute 
this  power,  originally  resident  in  the  body  of  the  nation, 
may  be  separated  or  limited  according  to  the  will  of  the 
nation  (Book  I.  §  31  and  45),  it  is  from  the  particular  con- 
stitution of  each  state,  that  we  are  to  learn  where  the  power 
resides,  that  is  authorized  to  make  war  in  the  name  of  the 
society  at  large.  The  kings  of  England,  whose 
in  other  respects  so  limited,  have  the  right  of  : 


%      ,  tof  declaring  war  is,  Denizen,  pi.  20.    The  ship  Hoop, 

by  his  prerogative,  vested  in  the  king  per  Sir  W.  Scott.  1  Rob.  R.  196, 

of  the  United  Kingdom  of  Great  post,  432.— C. 
Britain  and  Ireland.     Bro.  Ab.  tit. 
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and  peace*.    Those  of  Sweden  have  lost  it.    The  brilliant 
but  ruinous  exploits  of  Charles  XII.  sufficiently1  warranted  , 
the  states  of  that  kingdom  to  reserve  to  themselves  a  right 
of  such  importance  to  their  safety. 

War  is  either  defensive  or  offensive.  He  who  takes  up  §5.  Defen- 
arms  to  repel  the  attack  of  an  enemy,  carries  on  a  defensive  JjJiJJ^J1 
war.  He  who  is  foremost  in  taking  up  arms,  and  attacks  a 
nation  that  lived  in  peace  with  him,  wages  offensive  war. 
The  object  of  a  defensive  war  is  very  simple  ;  it  is  no  other 
than  self-defence:  in  that  of  offensive  war,  there  is  as  great 
a  variety  as  in  the  multifarious  concerns  of  nations:  but,  in 
general,  it  relates  either  to  the  prosecution  of  some  rights, 
or  to  safety.  We  attack  a  nation  with  a  view  either  to  ob- 
tain something  to  which  we  lay  claim,  to  punish  her  for  an 
injury  she  has  done  us,  or  to  prevent  one  which  she  is  pre- 
paring to  do,  and  thus  avert  a  danger  with  which  she  seems 
to  threaten  us.  I  do  not  here  speak  of  the  justice  of  war: 
that  shall  make  the  subject  of  a  particular  chapter:— all  I 
here  propose  is,  to  indicate,  in  general,  the  various  objects 
for  which  a  nation  takes  up  arms,— objects  which  may  fur- 
nish  lawful  reasons,  or  unjust  pretences,  but  which  are  at 
least  susceptible  of  a  colour  of  right.  I  do  not,  therefore, 
among  the  objects  of  offensive  war,  set  down  conquest,  or 
the  desire  of  invading  the  property  of  others: — views  of  that 
nature,  destitute  even  of  any  reasonable  pretext  to  counte- 
nance them,  do  not  constitute  the  object  of  regular  warfare, 
but  of  robbery,  which  we  shall  consider  in  its  proper  place. 


CHAP.    II.  CHAP.  K. 

OF  THE  INSTRUMENTS  OF  WAR, — THE  RAISING  OF  TROOPS,  &C. 
THEIR   COMMANDERS,   OR   THE   SUBORDINATE 
POWERS   IN   WAR  (138). 

THE  sovereign  is  the  real  author  of  war,  which  is  carried  §  6.  instm- 
on  in  his  name,  and  by  his  order.    The  troops,  officers,  sol-  ««*»  °* 
diers,  and,  in  general,  all  those  by  whose  agency  the  sove-  war' 


*  I  here  speak  of  the  right  con-  in  fact,  but  a  slender  prerogative,  un- 
sidered  in  itself.  But  as  a  king  of  less  the  parliament  second  him  with 
England  cannot,  without  the  concur-  supplies-— Ed,  1797". 
rence  of  parliament,  either  raise  (138)  What  are  instruments  of  war, 
money  or  compel  his  subjects  to  take  or  contraband,  and  of  the  prohibitions 
up  arms,  his  right  of  making  war  is,  respecting  them,  as  regards  neutral 
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BOOK  in.  reign  makes  war,  are  only  instruments  in  his  hands.    They 
JJHAP.  r.    execute  jjjg  wjj}  an<j  noj.  ^fr  own-    i1^  arms,  an(J  ail  the 

apparatus  of  things  used  in  war,  are  instruments  of  an  in- 
ferior order.  For  the  decision  of  questions  that  will  occur 
in  the  sequel,  it  is  of  importance  to  determine  precisely  what 
are  the  things  whicK  belong  to  war.  Without  entering  here 
into  a  minute  detail,  we  shall  only  observe  that  whatever  is 
peculiarly  used  in  waging  war,  is  to  be  classed  among  the 
instruments  of  war;  and  things  which  are  equally  used  at  all 
times,  such  as  provisions,  belong  to  peace,  unless  it  be  in 
certain  particular  junctures,  when  those  things  appear  to  be 
specially  destined  for  the  support  of  war.  Arms  of  all 
lands,  artillery,  gun-powder,  salt-petre,  and  sulphur  of  which 
it  is  composed,  ladders,  gabions,  tools,  and  all  other  imple- 
[  294  ]  merits  for  sieges,  materials  for  building  ships  of  war,  tents, 

soldiers'  clothes,  &c.  these  always  belong  to  war. 
§  r.  Right  As  war  cannot  be  carried  on  without  soldiers,  it  is  evident 
of  levying  that  whoever  has  the  right  of  making  war,  has  also  naturally 
(?39).  tbat  <rf  raising  troops.  The  latter,  therefore,  belongs  like- 
wise to  the  sovereign  (§  4),  and  is  one  of  the  prerogatives  of 
majesty  (Book  I,  §  45).  The  power  of  levying  troops,  or 
raising  an  army,  is  of  too  great  consequence  in  a  state,  to  be 
intrusted  to  any  other  than  the  sovereign.  The  subordi- 
nate authorities  are  not  invested  with  it;  they  exercise  it 
only  by  order  or  commission  from  the  sovereign.  But  it  is 
not  always  necessary  that  they  should  have  an  express  order 
for  the  purpose.  On  those  urgent  exigencies  which  do  not 
allow  time  to  wait  for  the  supreme  order,  die  governor  of  a 
province,  or  the  commandant  of  a  town,  may  raise  troops 
for  the  defence  of  the  town  or  province  committed  to  their 
care:  and  this  they  do  by  virtue  of  the  power  tacitly  given 
them  by  their  commission  in  cases  of  this  nature* 

I  say  that  this  important  power  is  the  appendage  of  sove- 
reignty; it  makes  a  part  of  the  supreme  authority.  But  we 
have  already  seen  that  those  rights  which  together  consti- 
tute the  sovereign  power,  may  be  divided  (Book  I.  §§  31, 

commerce,  see  Chitty's  L.N.  119  to  Its  legality  cannot  now  be  effectually 

128;  1  Cbitty'sCommercidLaw,445.  disputed,  per  Lord  Mansfield,  King 

to  449.    L'art  de  la  guerre  n'est  pas  v.  Jubbs,  Cowp.  517 ;  per  Lord  Ke£ 

ainsi  qu'on  le  croit  vulgairement,  Part  yon,  5  Term  R.  276;  9  East  466;  5 

de  detruire  mais  1'art  de  paralyse?  East,  477;  14  East,  346;  2  Camp, 

des  forces  de  Tennemi.  Cours  le  Droit  320,  and  see  Harrington's  Observa- 

Public.— Paris,  1830:  torn.  2,  pages  tions  on  Ancient  Statutes,  334,  5 

85,  86,  &  Id.  406.— C.  Edit;  1  Bla.  Com.  420,  n.  13.    It 

(139)  Butsemble,  that  anciently  the  should  seem  that  every  passenger  on 

king  might  press  men  to  serve  on  board  a  merchant  ship  is  bound  to 

land  as  soldiers.   Harrington's  Ob~  assist  IB  her  defence;  and  if  he  refuse* 

servations  on  Ancient  Statutes,  334.  he  may  be  confined  until  all  danger 

The  right  of  pressing  men  to  serve  in  from  the  attack  has  subsided.  Bot/ce 

the  Navy  constitutes  an  exception.  v,JB«i/ejf,lCampb.60.— C. 
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45),  if  such  be  the  will  of  the  nation.    It  may  then  happen  BOOK  m. 
that  a  nation  does  not  intrust  her  chief  with  a  right  so  CHAP-  "• 
dangerous  to  her  liberty  as  that  of  raising  and  supporting 
troops,  or  at  least  that  she  limits  the  exercise  of  it,  by  mak- 
ing it  depend  on  the  consent  of  her  representatives.    The 
king  of  England,  who  has  the  right  of  making  war,  has  also, 
indeed,  that  of  granting  commissions  for  raising  troops;  but 
lie  cannot  compel  any  person  to  enlist,  nor,  without  the  con- 
currence of  parliament,  keep  an  army  on  foot  (140). 

Every  citizen  is  bound  to  serve  and  defend  the  state  as  §  &  owfca- 
far  as  he  is  capable  (140).    Society  cannot  otherwise  be  main-  S?"  °fel!le 

.   •      i  i  /i  »  r»      .1  •»   *»          •  citizens  or 

tamed;  and  this  concurrence  for  the  common  defence  is  one  subjects 
of  the  principal  objects  of  every  political  association.  Every  (i-*o). 
man  capable  of  carrying  arms  should  take  them  up  at  the 
first  order  of  him  who  has  the  ppwer  of  making  war. 

In  former  times,  and  especially  in  small  states,  imme-  §  9.  Eniwt- 
diately  on  a  declaration  of  war,  every  man  became  a  soldier;  ingwraHng 
the  whole  community  took  up  arms,  and  engaged  in  the  war.  troops" 
Soon  after,  a  choice  was  made,  and  armies  were  formed  of 
picked  men, — the  remainder  of  the  people  pursuing  their 
usual  occupations.  At  present,  the  use  of  regular  troops  is 
almost  everywhere  adopted,  especially  in  powerful  states. 
The  public  authority  raises  soldiers,  distributes  them  into 
different  bodies  under  the  command  of  generals  and  other 
officers,  and  keeps  them  on  foot  as  long  as  it  thinks  neces- 
sary. As  every  citizen  or  subject  is  bound  to  serve  the 
state,  the  sovereign  has  a  right,  in  case  of  necessity,  to  en- 
list whom  he  pleases.  But  he  ought  to  choose  such  only  as 
are  fit  for  the  occupation  of  war;  and  it  is  highly  proper  that 
he  should,  as  far  as  possible,  confine  his  choice  to  volunteers, 
who  enlist  without  compulsion. 

No  person  is  naturally  exempt  from  taking  up  arms  in  de-  §  10. 
fence  of  the  state,— the  obligation  of  every  member  of  so- 
ciety  being  the  same.    Those  alone  are  excepted,  who  are 
incapable  of  handling  arms,  or  supporting  the  fatigues  of  from  carry- 
war.    This  is  the  reason  why  old  men,  children,  and  women,  ins  arms' 
are  exempted.    Although  there  be  some  women  who  are  [  295  ] 
equal  to  men  in  strength  and  courage,  yet  such  instances  are 
not  usual;  and  rules  must  necessarily  be  general,  and  de- 
rived from  the  ordinary  course  of  things.    Besides,  women 
are  necessary  for  other  services  in  society;  and,  in  short, 
the  mixture  of  both  sexes  in  armies  would  be  attended  with 
too  many  inconveniences. 

A  good  government  should,  as  far  as  possible,  so  employ 
all  the  citizens,  and  distribute  posts  and  employments  in 
such  manner,  that  the  state  may  be  most  effectually  served 


(140)  See  note  (139),  ante,  p.  293. 
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BOOK  in.  in  all  its  affairs.  Therefore,  when  not  urged  by  necessity, 
CHAP-"-  it  should  exempt  from  military  service  afl  those  who  are 
employed  in  stations  useful  or  necessary  to  society.  Upon 
this  ground,  magistrates  are  usually  exempted,— their  whole 
time  not  being  too  much  for  the  administration  of  justice, 
and  the  maintenance  of  order. 

The  clergy  cannot  naturally,  and  as  matter  of  right.,  ar- 
rogate to  themselves  any  peculiar  exemption.  To  defend 
one's  country  is  an  action  not  unworthy  of  the  most  sacred 
hands.  That  article  of  the  canon  law  which  forbids  eccle- 
siastics to  shed  blood,  is  a  convenient  device  to  exempt  from 
personal  danger  those  men  who  are  often  so  zealous  to  fan 
the  flame  of  discord,  and  excite  bloody  wars.  Indeed,  for 
the  same  reasons  which  we  have  above  alleged  in  favour  of 
magistrates,  an  exemption  from  bearing  arms  should  be 
allowed  to  such  of  the  clergy  as  are  really  useful, — to  those 
who  axe  employed  in  teaching  religion,  governing  the 
church,  and  celebrating  the  public  worship*. 

But  those  immense  multitudes  of  useless  monks  and 
friars,— those  drones,  who,  under  pretence  of  dedicating 
themselves  to  God,  dedicate  themselves  in  fact  to  sloth  and 
effeminacy, — by  what  right  do  they  pretend  to  a  prerogative 
that  is  ruinous  'to  the  state?  Ana  if  the  prince  exempts 
them  from  military  service,  is  he  not  guilty  of  injustice  to 
the  other  members,  on  whom  he  thus  throws  the  whole 
burthen  ?  I  do  not  here  mean  to  advise  a  sovereign  to  fill  his 
armies  with  monks,  but  gradually  to  diminish  a  useless  class 
of  men,  by  depriving  them  of  injurious  and  ill-founded 
[  296  ]  privileges.  History  mentions  a  martial  bishop  f  whose 
weapon  was  a  club,  with  which  he  knocked  down  the 
enemy,  to  avoid  incurring  the  censure  of  the  canon-law  by 
shedding  their  blood.  It  would  be  much  more  reasonable, 
when  monks  are  exempted  from  carrying  arms,  that  they 

*  Formerly  bishops  went  to  war  who  also  acted  himself  in  a  military 
in  virtue  of  toeir  fiefe,  and  led  with  capacity  at  the  attack  of  the  pass  of 
them  their  vassals.  The  Danish  Susa.  This  is  an  abuse  which  the 
bishops  were  not  inattentive  to  a  church  very  Justly  opposes.  A  bishop 
function  which  pleased  them  better  makes  a  better  appearance  in  his 
than  the  peacefoi  cares  of  episcopacy,  proper  station,  in  his  diocese,  than 
TJefemous  Absalom,  bishop  of  Eos-  in  the  army;  and,  at  present,  sove- 
child,  and  afterwards  archbishop  of  reigns  are  in  no  want  of  generals  and 
Lunden,  was  the  principal  general  of  officers,  who  will  perform  more  use- 
king  Waldemar  I.  And  since  the  ful  services  than  can  be  expected  from 
use  of  regular  troops  has  superseded  churchmen.  In  short,  let  every  per- 
that  feudal  service,  there  have  not  son  keep  to  his  vocation.  All  I  clis. 
been  wanting  some  martial  prelates  pute  with  the  clergy,  is  their  ex- 
wno  eagerly  courted  the  command  emption  as  matter  of  right  and  in 
of  armies.  The  cardinal  De  la  Va-  cases  of  necessity.-Ed.  1797. 
lette,  and  Sourdis,  archbishop  of  f  A  bishop  of  Beauvais,  under 
Bourdeaux,  appeared  in  arms  under  Philip  Augustus.  He  fought  at  the 
the  ministry  of  cardinal  Richelieu,  battle  of  Bbuvines.  eougniaiine 
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should  be  employed  in  the  works  as  pioneers,  and  thus  BOOK  in. 
made  to  alleviate  the  toil  of  the  soldiers.    They  have  on  *****  "• 
many  occasions  zealously  undertaken  the  task  in  cases  of 
necessity.    I  could  mention  more  than  one  famous  siege 
where  monks  have  usefully  served  in  defence  of  their  coun- 
try.  When  the  Turks  besieged  Malta,  the  ecclesiastics,  the 
women,  the  very  children,  all,  according  to  their  respective 
strength  or  capacity,  contributed  to  that  glorious  defence 
which  baffled  the  utmost  efforts  of  the  Ottoman  empire. 

There  is  another  class  of  idle  drones,  whose  exemption  is 
a  still  more  glaring  abuse, — I  mean  those  swarms  of  useless 
footmen  who  crowd  the  dwellings  of  the  great  and  the 
wealthy, — and  who,  by  the  very  nature  of  their  employment, 
are  themselves  corrupted  in  displaying  the  luxury  of  their 
masters. 

Among  the  Romans,  while  every  citizen  took  his  turn  to  §  n.  Sol- 
serve  in  the  army,  their  service  was  gratuitous.  But  when  ^ 
a  choice  is  made,  and  standing  armies  are  kept  on  foot,  the 
state  is  bound  to  pay  them,  as  no  individual  is  under  an 
obligation  to  perform  more  than  his  quota  of  die  public 
service :  and  if  the  ordinary  revenues  are  not  sufficient  for 
the  purpose,  the  deficiency  must  be  provided  for  by  taxa- 
tion. It  is  but  reasonable  that  those  who  do  not  serve 
should  pay  their  defenders* 

When  the  soldier  is  not  m  the  field,  he  must  necessarily 
be  provided  with  quarters.  The  burthen,  in  such  case, 
naturally  falls  on  housekeepers:  but  as  that  is  attended 
with  many  inconyenieBces,  and  proves  very  distressing  to 
the  citizens,  it  becomes  a  good  prince,  or  a  wise  and  equi- 
table government,  to  ease  them  of  it  as  far  as  possible.  In 
this  particular,  the  king  of  France  has  made  magnificent 
and  ample  provision  in  many  towns,  by  the  erection  of 
barracks  for  the  accommodation  of  the  garrison. 

The  asylums  prepared  for  indigent  soldiers  and  officers  §  12.  Hos- 
who  are  grown  grey  in  the  service,  and  whom  toil  or  the 
enemy's  sword  has  rendered  incapable  of  providing  for  their 
own  subsistence,  may  be  considered  as  part  of  the^  military 
pay.  In  France  and  England,  magnificent  establishments 
have  been  made  in  favour  of  invalids,  which,  while  they 
discharge  a  debt  of  a  sacred  nature,  do  honour  to  the 
sovereign  and  the  nation.  The  care  of  those  unfortunate 
victims  of  war  is  the  indispensable  duty  of  every  state,  in 
proportion  to  its  ability.  It  is  repugnant,  not  only  to  hu- 
manity, but  to  the  strictest  justice,  that  generous  citizens, 
heroes  who  have  shed  their  blood  for  the  safety  of  their 
country,  should  be  left  to  perish  with  want,  or  unworthily 
forced  to  beg  their  bread.  The  honourable  maintenance  of 
such  persons  might  very  properly  be  imposed  upon  rich 
convents  and  large  ecclesiastical  benefices.  Nothing  can 


297  OF  THE  INSTRUMENTS  OF  WAR,  &C. 

BOOK  in.  be  more  just  than  that  those  citizens  who  avoid  all  the 
OH  AP-  "y  dangers  of  war,  should  bestow  part  of  their  riches  for  the 

relief  of  their  valiant  defenders. 

§  is.  Mer-     Mercenary  soldiers  are  foreigners  voluntarily  engaging  to 
<Eers7  wl"  serve  the  state  for  money,  or  a  stipulated  pay.    As  they  owe 
no  service  to  a  sovereign  whose  subjects  they  are  not,  the 
advantages  he  offers  them  are  their  sole  motive.    By  en- 
listing, they  incur  the  obligation  to  serve  him;  and  the 
prince,  on  his  part,  promises  them  certain  conditions,  which 
are  settled  in  the  articles  of  enlistment.    Those  articles, 
being  the  rule  and  measure  of  the  respective  obligations 
and  rights  of  the  contracting  parties,  are  to  be  religiously 
observed.  The  complaints  of  some  French  historians  against 
the  Swiss  troops,  who  on  several  occasions  formerly  refused 
to  march  against  the  enemy,  and  even  withdrew  from  the 
service,  because  they  were  not  paid,— those  complaints,  I 
say,  are  equally  ridiculous  and  unjust.    Why  should  the 
articles  of  enlistment  be  more  strongly  binding  on  one  of 
the  parties  than  on  the  other  ?    Whenever  the  prince  fails 
to  perform  what  he  has  promised,  the  foreign  soldiers  are 
discharged  from  any  further  duty  to  him.    I  own  it  would 
be  ungenerous  to  forsake  a  prince  who,  without  any  fault 
on  his  own  part,  is  by  accident  alone  rendered  for  a  while 
unable  to  make  good  his  payments.    There  may  even  be 
occasions  when  such  an  inflexibility  on  the  part  of  the 
soldier  would  be,  if  not  contrary  to  strict  justice,  at  least 
very  repugnant  to  equity.  But  this  was  never  the  case  with 
the  Switzers:  they  never  were  known  to  quit  the  service  on 
the  first  failure  of  payment ;  and  when  they  perceived  the 
good  intentions  of  a  sovereign  labouring  under  a  real  in- 
ability to  satisfy  them,  their  patience  and  zeal  always  sup- 
ported them  under  such  difficulties.     Henry  the  Fourth 
owed  them  immense  sums :  yet  they  did  not,  in  his  greatest 
necessities,  abandon  him ;  and  that  hero  found  the  nation 
equally  generous  as  brave.    I  here  speak  of  the  Switzers, 
because,  in  fact,  those  above  alluded  to  were  often  mere 
mercenaries.     But  a  distinction  is  to  be  made  between 
troops  of  this  kind  and  those  Switzers  who  at  present  serve 
different  powers,  and  with  the  permission  of  their  sovereign, 
and  in  virtue  of  alliances  subsisting  between  those  powers 
and  the  Helvetic  body,  or  some  particular  canton.    The 
latter  are  real  auxiliaries,  though  paid  by  the  sovereigns 
whom  they  serve.  & 

Much  has  been  said  on  the  question— Whether  the  pro- 
tession  of  a  mercenary  soldier  be  lawful  or  not?  Whether 
individuals  may,  for  money  or  any  other  reward,  engage  to 
serve  a  foreign  prince  in  his  wars  ?  This  question  does  not 
to  me  appear  very  difficult  to  be  solved.  Those  who  enter 
into  such  engagements  without  the  express  or  tacit  consent 
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of  their  sovereign,  offend  against  their  duty  as  citizens.  ROOK  in. 
But  if  their  sovereign  leaves  them  at  liberty  to  follow  their  CMAP«  "• 
inclination  for  a  military  life,  they  are  perfectly  free  in  that 
respect.  Now,  every  free  man  may  join  whatever  society 
he  pleases,  according  as  he  finds  it  most  to  his  advantage.  [  298  ] 
He  may  make  its  cause  his  own,  and  espouse  its  quarrels. 
He  becomes  in  some  measure,  at  least  for  a  time,  a  member 
of  the  state  in  whose  service  he  engages:  and  as  an  officer 
is  commonly  at  liberty  to  quit  the  service  when  he  thinks 
proper,  and  the  private  soldier  at  the  expiration  of  his  en- 
gagement,— if  that  state  embark  in  a  war  which  is  evidently 
unjust,  the  foreigner  may  quit  its  service.  And  the  mer- 
cenary soldier,  having  now  learned  the  art  of  war,  has 
rendered  himself  more  capable  of  serving  his  country,  if 
ever  she  require  his  assistance.  This  last  consideration  will 
furnish  us  with  an  answer  to  a  question  proposed  on  this 
head — Whether  the  sovereign  can  with  propriety  permit 
his  subjects  to  serve  foreign  powers  indiscriminately  for 
money?  He  can,  for  this  simple  reason— that  his  subjects 
will  thus  learn  an  art,  of  which  a  thorough  knowledge  is 
both  useful  and  necessary.  The  tranquillity,  the  profound 
peace  which  Switzerland  has  so  long  enjoyed  in  the  midst 
of  all  the  commotions  and  wars  which  have  agitated  Europe, 
— that  long  repose  would  soon  become  fatal  to  her,  did  not 
her  citizens,  by  serving  foreign  princes,  qualify  themselves 
for  the  operations  of  war,  and  keep  alive  their  martial 
spirit. 

Mercenary  soldiers  enlist  voluntarily*   The  sovereign  has  §  14.  what 
no  right  to  compel  foreigners:  he  must  not  even  employ  ^dh(j°b~ 
stratagem  or  artifice,  in  order  to  induce  them  to  engage  in  thcir  en_ 
a  contract,  which,  like  all  others,  should  be  founded  on  listment. 
candour  and  good  faith. 

As  the  right  of  levying  soldiers  belongs  solely  to  the  §  75.   En- 
nation  or  the  sovereign  (§7),  no  person  must  attempt  to  Jjjj*111 
enlist  soldiers,  in  a  foreign  country,  without  the  permission  cowries. 
of  the  sovereign ;  and,  even  with  that  permission,  none  but 
volunteers  are  to  be  enlisted ;  for  the  service  of  their  country 
is  out  of  the  question  here ;  and  no  sovereign  has  a  right  to 
give  or  sell  his  subjects  to  another. 

The  man  who  undertakes  to  enlist  soldiers  in  a  foreign 
country,  without  the  sovereign's  permission, — and,  in  ge- 
neral, whoever  entices  away  the  subjects  of  another  state, 
violates  one  of  the  most  sacred  rights  of  the  prince  and  the 
nation.  This  crime  is  distinguished  by  the  name  of  kid- 
napping, or  man-stealing,  and  is  punished  with  the  utmost 
severity  in  every  well-regulated  state.  Foreign  recruiters 
are  hanged  without  mercy,  and  with  great  justice.  It  is 
not  presumed  that  their  sovereign  has  ordered  them  to 
commit  a  crime ;  and,  supposing  even  that  they  had  received 

BB 
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such  an  order,  they  ought  not  to  have  obeyed  it,—  their 
n.  sovereign  having-  no  right  to  command  what  is  contrary  to 
the  kw  of  nature.  It  is  not,  I  say,  presumed  that  these 
recruiters  act  by  order  of  their  sovereign;  and  with  respect 
to  such  of  them  as  have  practised  seduction  only,  it  is  ge- 
nerally thought  sufficient  to  punish  them  when  they  can  be 
detected  and  caught  :  if  they  have  used  violence,  and  made 
their  escape,  it  is  usual  to  demand  a  surrender  of  the  de- 
linquents, and  to  claim  the  persons  they  have  carried  off. 
But  if  it  appears  that  they  acted  by  order,  such  a  proceed- 
ing in  a  foreign  sovereign  is  justly  considered  as  an  injury, 
[  299  ]  and  as  a  sufficient  cause  for  declaring  war  against  him, 

unless  he  makes  suitable  reparation. 

f  16.  Obii-  All  soldiers,  natives  or  foreigners,  are  to  take  an  oath  to 
Sd?^f  serve,  faithfully,  and  not  desert  the  service.  This  is  no 
more  than  what  they  are  already  obliged  to,  the  former  as 
subjects,  the  latter  by  their  engagement;  but  their  fidelity 
is  of  so  great  importance  to  the  state,  that  too  many  pre- 
cautions cannot  be  taken  for  rendering  it  secure.  De- 
serters merit  severe  and  exemplary  punishment;  and  the 
sovereign  may,  if  he  thinks  it  necessary,  annex  the  penalty 
of  death  to  desertion.  The  emissaries  who  solicit  them  to 
desert-  are  far  more  guilty  than  the  recruiters  mentioned  in 
the  preceding  section. 

f  17.  Mm-  Good  order  and  subordination,  so  useful  in  all  places,  are 
taryiawa.  nowhere  so  necessary  as  in  the  army.  The  sovereign 
should  exactly  specify  and  determine  the  functions,  duties, 
and  rights  of  military  men,-*  of  soldiers,  officers,  com- 
manders of  corps,  and  generals.  He  should  regulate  and 
fix  the  authority  of  commanders  in  all  the  gradations  of 
rank,—  the  punishments  to  be  inflicted  on  offenders,—  the 
form  of  trials,  &c.  The  laws  and  ordinances  relative  to 
these  several  particulars  form  the  military  code. 

Those  regulations,  whose  particular  tendency  is  to  main- 
tain  order  among  the  troops,  and  to  enable  them  to  perform 
their  military  service  with  advantage  to  the  state,  constitute 
what  is  called  military  discipline.  This  is  of  the  highest 
importance.  The  Switzers  were  the  first  among  the  mo** 
dern  nations  that  revived  it  in  its  antient  vigour.  It  was  a 
good  discipline,  added  to  the  valour  of  a  free  people,  that 
produced,  even  in  the  infancy  of  their  republic,  those  bril- 
liant achievements  which  astonished  all  Europe.  Ma* 
chiavel  says  that  the  Switzers  are  the  masters  of  all  Europe 
in  the  Art  of  war*.  In  our  times  the  Prussians  have  shewn 
what  may  be  expected  from  good  discipline  and  assiduous 
exercise:  soldiers,  collected  from  all  quarters,  have,  by  the 
force  of  habit,  and  the  influence  of  command,  performed  all 

*  Disc,  on  Livy. 
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that  could  be  expected  from  the  most  zealous  and  loyal  BOOK  m< 
subjects.  CHAP.  IL 

Every  military  officer,  from  the  ensign  to  the  general,  §  19.  subor- 
enjoys  the  rights  and  authority  assigned  him  by  the  sove-  din?te  pow- 
reign;  and  the  will  of  the  sovereign,  in  this  respect,  iserainwar- 
known  by  his  express  declarations,  contained  either  in  the 
commissions  he  confers  or  in  the  military  code, — or  is,  by 
fair  deduction,  inferred  from  the  nature  of  the  functions  as- 
signed to  each  officer:  for  every  man  who  is  intrusted  with 
an  employment  is  presumed  to  be  invested  with  all  the 
powers  necessary  to  enable  him  to  fill  his  station  with  pro- 
priety, and  successfully  discharge  the  several  functions  of 
his  office. 

(  Thus,  the  commission  of  a  commander  in  chief,  when  it  is 
simple  and  unlimited,  rives  him  an  absolute  power  over  the 
army, — a  right  to  march  it  whither  he  thinks  proper,  to  un- 
dertake such  operations  as  he  finds  conducive  to  the  service 
of  the  state,  &c.  It  is  true,  indeed,  that  the  powers  of  [  300  ] 
a  general  are  often  limited;  but  the  example  or  Marshal 
Turenne  sufficiently  shews,  that,  when  the  sovereign  is 
certain  of  having  made  a  good  choice,  the  best  thing  he  can 
do  in  this  respect  is  to  give  the  general  an  unlimited 
power.  Had  the  operations  of  the  Duke  of  Marlborough 
depended  on  the  directions  of  the  cabinet,  there  is  little 
probability  that  all  his  campaigns  would  have  been  crowned 
with  such  distinguished  success* 

When  a  governor  is  besieged  in  the  place  where  he  com- 
mands, and  all  communication  with  his  sovereign  is  cut  off, 
that  very  circumstance  confers  on  him  the  whole  authority 
of  the  state,  so  far  as  respects  the  defence  of  the  town  and 
the  safety  of  the  garrison. 

^  These  particulars  merit  the  utmost  attention,  as  they  fur- 
nish a  principle  for  determining  what  the  several  com- 
manders, who  are  the  subordinate  or  inferior  powers  in 
war,  may  execute  with  sufficient  authority.  Exclusive  of 
the  consequences  which  may  be  deduced  from  the  very  na- 
ture of  their  employments,  we  are  likewise  to  consider  the 
general  practice  and  established  usage  in  this  respect.  If 
it  be  a  known  fact,  that,  in  the  service  of  a  particular  na- 
tion, officers  of  a  certain  tank  have  been  uniformly  invested 
with  such  or  such  powers,  it  may  reasonably  be  presumed 
that  the  person  we  are  engaged  with  is  furnished  with  the 
same  powers. 

Every  promise  made  by  any  of  the  subordinate  powers,  §  20.  HOW 
by  any  commander  within  his  department,  in  conformity  to  th.elr  Pr°- 
the  terms  of  his  commission  and  to  the  authority  which  he  J end 
naturally  derives  from  his  office  and  the  functions  intrusted 
to  his  care,— every  such  promise,  I  say,  is,  for  the  reasons 
above  alleged,  made  in  the  name  and  by  the  authority  of 
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BOOK  us.  the  sovereign,  and  equally  obligatory  on  him,  as  if  he  had 
CHAP,  n  kimseif  personally  made  it.  Thus,  a  governor  capitulates 
for  the  town  which  he  commands,  and  for  the  garrison;  and 
what  he  has  promised,  the  sovereign  cannot  invalidate.  In 
the  last  war,  the  general  who  commanded  the  French  at 
Lintz,  engaged  to  march  back  his  troops  on  this  side  the 
Rhine.  Governors  of  towns  have  often  promised  that,  for 
a  limited  time,  their  garrisons  should  not  carry  arms  against 
the  enemy  with  whom  they  capitulated:  and  these  capitu- 
lations have  always  been  faithfully  observed. 

§  21.  in         But,  if  a  subordinate  power  allows  himself  a  greater  lati- 
what  cases  tude,  and  exceeds  the  authority  annexed  to  his  office,  his 
misesPbhia  promise  becomes  no  more  than  a  private  engagement,  or 
only  them-  what  is  called  sponsio,  of  which  we  have  already  treated. 
selves.       (Book  II.  Chap.  XIV).  This  was  the  case  of  the  Roman  con- 
suls at  the  Furcee  Caudinae.     They  might,  indeed,  agree  to 
deliver  hostages,  and  that  their  army  should  pass  under  the 
yoke,  &c.,  but  they  were  not  authorized  to  conclude  a  peace, 
as  they  took  care  to  signify  to  the  Samnites. 

§  22.  Their     If  a  subordinate  power  assumes  an  authority  which  he 

SISTaa- n  ^oes  not  Possess*  alld  ^us  deceives  the  party  treating  with 

thority  "    him,  though  an  enemy,— he  is  naturally  responsible  for  the 

which  they  damage  caused  by  his  deception,  and  bound  to  make  repa- 

do  not  pos-  ,.atiolu    i  say  « though  an  enemy:"  for  the  faith  of  treaties 

[  SOI    ]  *s  to  ^served  between  enemies,  as  all  men  of  principle 

agree,  and  as  we  shall  prove  in  the  sequel.    The  sovereign 

of  that  fraudulent  officer  ought  to  punish  him,  and  oblige 

him  to  repair  his  fault:  it  is  a  duty  which  the  prince  owes 

to  justice,  and  to  his  own  character. 

§  23.  How      Promises  made  by  a  subordinate  power  are  obligatory 
they  bind    on  those  who  are  subject  to  his  control,  and  bind  them  in 
feriors?"     every  particular  in  which  he  is  authorized  and  accustomed 
to  command  their  obedience:  for,  with  respect  to  such  par- 
ticulars, he  is  vested  with  the  sovereign  authority,  which  his 
inferiors  are  bound  to  respect  in  his  person.    Thus,  in  a 
capitulation,  the  governor  of  a  town  stipulates  and  pro- 
mises for  his  garrison,  and  even  for  the  magistrates  and 
citizens. 
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CHAP.  III. 

OF  THE  JUST  CAUSES  OF  WAR  (141). 

WHOEVER  entertains  a  true  idea  of  war, — whoever  con-  §  2*.  War 
siders  its  terrible  effects,  its  destructive  and  unhappy  con-  never  to  be 
sequences,  will  readily  agree  that  it  should  never  be  un-  SSSrt  * 
dertaken  without  the  most  cogent  reasons.  Humanity  very  cogent 
revolts  against  a  sovereign,  who,  without  necessity  or  with- rea80ns* 
out  very  powerful  reasons,  lavishes  the  blood  of  his  most 
faithful  subjects,  and  exposes  his  people  to  the  calamities 
of  war,  when  he  has  it  in  nis  power  to  maintain  them  in  the 
enjoyment  of  an  honourable  and  salutary  peace.  And  if 
to  this  imprudence,  this  want  of  love  for  his  people,  he 
moreover  adds  injustice  towards  those  he  attacks,— of  how 
great  a  crime,  or  rather,  of  what  a  frightful  series  of  crimes, 
does  he  not  become  guilty!  Responsible  for  all  the  mis- 
fortunes which  he  draws  down  on  his  own  subjects,  he  is 
moreover  loaded  with  the  guilt  of  all  those  which  he  inflicts 
on  an  innocent  nation.  The  slaughter  of  men,  the  pillage 
of  cities,  the  devastation  of  provinces,-— such  is  the  black 
catalogue  of  his  enormities.  He  is  responsible  to  God,  and 
accountable  to  human  nature,  for  every  individual  that  is 
killed,  for  every  hut  that  is  burned  down.  The  violences, 
the  crimes,  the  disorders  of  every  kind,  attendant  on  the 
tumult  and  licentiousness  of  war,  pollute  his  conscience, 
and  are  set  down  to  his  account,  as  he  is  the  original  author 
of  them  all.  Unquestionable  truths !  alarming  ideas!  which 
ought  to  affect  the  rulers  of  nations,  and,  in  au  their  military 
enterprises,  inspire  them  with  a  degree  of  circumspection 
proportionate  to  the  importance  of  the  subject  I 

Were  men  always  reasonable,  they  would  terminate  their  §  25.  justi- 
contests  by  the  arms  of  reason  only:  natural  justice  and  ficatoryrea- 
equity  would  be  their  rule,  or  their  judge*     Force  is  a  8on8.» and 
wretched  and  melancholy  expedient' against  those  who  spurn  making 
at  justice,  and  refuse  to  listen  to  the  remonstrances  of  tea-  war. 
son :  but,  in  short,  it  becomes  necessary  to  adopt  that  mode,  [  302  ] 
when  every  other  proves  ineffectual.    It  is  only  in  extremi- 
ties that  a  just  ana  wise  nation,  or  a  good  prince,  has  re- 
course to  it,  as  we  have  shewn  in  the  concluding  chapter  of 
the  second  book.    The  reasons  which  may  determine  him 
to  take  such  a  step  are  of  two  cksses.    Those  of  the  one 
class  shew  that  he  has  a  right  to  make  war, — that  he  has 

(141)  See  further,  as  to  what  are,     also  to  be  here  applicable,  post,  B.  4, 
or  are  not,  just  causes  for  rescinding     ch.  4,  §44, 45,  p,  449. 
a  treaty  of  peace,  and  which  seem 
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BOOK  in.  just  grounds  for  undertaking  it:—- these  are  called  justifi- 
CHAP,  in.  catory  reasons.   The  others,  founded  on  fitness  and  utility, 
determine  whether  it  be  expedient  for  the  sovereign  to  un- 
dertake a  war, — these  are  called  motives. 

§  26.  what  The  right  of  employing  force,  or  making  war,  belongs  to 
nd  a  lusT  nat*ons  no  &*&«  4«n  *s  necessary  for  their  own  defence, 
causeofwar. ant*  f°r  &&  maintenance  of  their  rights  (§  8).  Now,  if  any 
one  attacks  a  nation,  or  violates  her  perfect  rights,  he  does 
her  an  injury.  Then,  and  not  till  then,  that  nation  has  a 
right  to  repel  the  aggressor,  and  reduce  him  to  reason. 
Further,  she  has  a  right  to  prevent  the  intended  injury, 
when  she  sees  herself  threatened  with  it  (Book  II.  §  50). 
Let  us  then  say  in  general,  that  the  foundation,  or  cause  of 
every  just  war  is  injury,  either  already  done  or  threatened. 
The  justificatory  reasons  for  war  shew  that  an  injury  has 
been  received,  or  so  far  threatened  as  to  authorize  a  pre- 
vention of  it  by  arms.  It  is  evident,  however,  that  here  the 
question  regards  the  principal  in  the  war,  and  not  those  who 
join  in  it  as  auxiliaries.  When,  therefore,  we  would  judge 
whether  a  war  be  just,  we  must  consider  whether  he  who 
undertakes  it  has  in  fact  received  an  injury,  or  whether  he 
be  really  threatened  with  one.  And,  in  order  to  determine 
what  is  to  be  considered  as  an  injury,  we  must  be  acquainted 
with  a  nation's  rights,  properly  so  called,— that  is  to  say, 
her  perfect  rigltfs.  These  are  of  various  kinds,  and  very 
numerous,  but  may  all  be  referred  to  the  general  heads  of 
which  we  have  already  treated,  and  shall  further  treat  in 
the  course  of  this  work.  Whatever  strikes  at  these  rights 
is  an  injury,  and  a  just  cause  of  war. 

§  27.  What      The  immediate  consequence  of  the  premisses  is,  that  if  a 

jj£tr  h  W1~  nat*on  takes  up  arms  when  she  has  received  no  injury, 

nor  is  threatened  with  any,  she  undertakes  an  unjust  war. 

Those  alone,  to  whom  an  injury  is  done  or  intended,  have  a 

right  to  make  war. 

§  28.  The  From  the  same  principle  we  shall  likewise  deduce  the  just 
object  of  and  lawful  object  of  every  war,  which  is,  to  avenge  or  pre- 
vent injury.  To  avenge  signifies  here  to  prosecute  the  re- 
paration of  an  injury,  if  it  be  of  a  nature  to  be  repaired, — 
or,  if  the  evil  be  irreparable,  to  obtain  a  just  satisfaction,— 
and  also  to  punish  the  offender,  if  requisite,  with  a  view  of 
providing  for  our  future  safety.  The  right  to  security  au- 
thorizes us  to  do  all  this  (Book  II.  §§49—52).  We  may 
therefore  distinctly  point  out,  as  objects  of  a  lawful  war,  the 
three  following:—!.  To  recover  what  belongs,  or  is  due  to 
us.  2.  To  provide  for  our  future  safety  by  punishing  the 
aggressor  or  offender.  8.  To  defend  ourselves,  or  to  pro- 
[  308  ]tect  ourselves  from  injury,  by  repelling  unjust  violence.  The 
two  first  are  the  objects  of  an  offensive,  the  third  that  of  a 
defensive  war.  Camillus,  when  on  the  point  of  attacking 
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the  Gauls,  concisely  set  forth  to  his  soldiers  all  the  subjects  BOOK  HI. 
on  which  war  can  be  grounded  or  justified— -omnia,  qtue  de-  CHAP*  *"• 
fendi,  repetique,  et  ulcisctfas  sit*. 

As  the  nation,  or  her  ruler,  ought,  in  every-  undertaking,  §  29.  Both 
not  only  to  respect  justice,  but  also  to  keep  in  view  the  ad-  J"«M«*«7 
vantage  of  the  state,  it  is  necessary  that  proper  and  com-  JS^mo- 
mendable  motives  should  concur  with  the  justificatory  reasons,  tires  requi- 
to  induce  a  determination  to  embark  in  a  war.    These  rea-  *!te !"  un" 
sons  shew  that  the  sovereign  has  a  right  to  take  up  arms,  JUS11* 
that  he  has  just  cause  to  do  so.    The  proper  motives  shew, 
that  in  the  present  case  it  is  advisable  and  expedient  to  make 
use  of  his  right.    These  latter  relate  to  prudence,  as  the 
justificatory  reasons  come  under  the  head  of  justice. 

I  call  proper  and  commendable  motives  those  derived  §30.  Proper 
from  the  good  of  the  state,  from  the  safety  and  common  ad-  motiw*- 
vantage  of  the  citizens.  They  are  inseparable  from  the 
justificatory  reasons, — a  breach  of  justice  being  never  truly 
advantageous*  Though  an  unjust  war  may  for  a  time  en- 
rich a  state,  and  extend  her  frontiers,  it  renders  her  odious 
to  other  nations,  and  exposes  her  to  the  danger  of  being 
crushed  by  them*  Besides,  do  opulence  and  extent  of  domi- 
nion always  constitute  the  happiness  of  states  2  Amidst  the 
multitude  of  examples  which  might  here  be  quoted,  let  us 
confine  our  view  to  that  of  the  Romans.  The  Roman  republic 
ruined  herself  by  her  triumphs,  by  the  excess  of  her  con- 
quests and  power.  Rome,  when  mistress  of  the  world,  but 
enslaved  by  tyrants  and  oppressed  by  a  military  govern- 
ment, had  reason  to  deplore  the  success  of  her  arms,  and  to 
look  back  with  regret  on  those  happy  times  when  her  power 
did  not  extend  beyond  the  bounds  of  Italy,  or  even  when 
her  dominion  was  almost  confined  within  the  circuit  of  her 
walls. 

Vicious  motives  are  those  which  have  not  for  their  object  vicious 
the  good  of  the  state,  and  which,  instead  of  being  drawn  motives- 
from  that  pure  source,  are  suggested  by  the  violence  of  the 
passions.    Such  are  the  arrogant  desire  of  command,  the 
ostentation  of  power,  the  thirst  of  riches,  the  avidity  of  con- 
quest, hatred,  and  revenge. 

The  whole  right  of  the  nation,  and  consequently  of  the  §  3I- War 
sovereign,  is  derived  from  the  welfare  of  the  state  j  and  by  Jmdertakfitt 
this  rule  it  is  to  be  measured*    The  obligation  to  promote  j 
and  maintain  the  true  welfare  of  the  society  or  state  gives  1 
the  nation  a  right  to  take  up  arms  against  him  who  threatens  ^^us  rao" 
or  attacks  that  valuable  enjoyment.    But  if  a  nation,  on  an 
injury  done  to  her,  is  induced  to  take  up  arms,  not  by  the 
necessity  of  procuring  a  just  reparation,  bat  by  a  vicious 


*  Liyy,  lib.  v.  cap.  49. 


304'  OF  THE  JUST  CAUSES  OF  WAR. 

HOOK  in.  motive,  she  abuses  her  right.  The  viciousness  of  the  motive 
««»**•  "'•  tarni&hes  the  lustre  of  her  arms,  which  might  otherwise 
have  shone  in  the  cause  of  justice:— the  war  is  not  under- 
taken for  the  lawful  cause  which  the  nation  had  to  engage 
in  it:  that  cause  is  now  no  more  than  a  pretext.    As  to  the 
sovereign  in  particular,  the  ruler  of  the  nation — what  right 
has  he  to  expose  the  safety  of  the  state,  with  the  lives  and 
fortunes  of  the  citizens,  to  gratify  his  passions?    It  is  only 
for  the  good  of  the  nation  that  the  supreme  power  is  in- 
trusted to  him;  and  it  is  with  that  view  that  he  ought  to 
exert  it:  that  is  the  object  prescribed  to  him  even  in  his 
least  important  measures:  and  shall  he  undertake  the  most 
important  and  the  most  dangerous,  from  motives  foreign  or 
contrary  to  that  great  end  ?    Yet  nothing  is  more  common 
than  such  a  destructive  inversion  of  views;  and  it  is  remark- 
able, that,  on  this  account,  the  judicious  Polybius  gives 
the  name  of  causes*  to  the  motives  on  which  war  is  under- 
taken,—and  of  pretexts^  to  the  justificatory  reasons  alleged 
in  defence  of  it    Thus,  he  informs  us  that  the  cause  of  the 
war  which  Greece  undertook  against  the  Persians  was  the 
experience  she  had  had  of  their  weakness,  and  that  the 
pretext  alleged  by  Philip,  or  by  Alexander  after  him,  was 
the  desire  of  avenging  the  injuries  which  the  Greeks  had  so 
often  suffered,  and  of  providing  for  their  future  safety. 
§  32.  Pro-      Let  us,  however,  entertain  a  better  opinion  of  nations  and 
texts*         their  rulers.   There  are  just  causes  of  war,  real  justificatory 
reasons ;  and  why  should  there  not  be  sovereigns  who  sincerely 
consider  them  as  their  warrant,  when  they  have  besides  rea- 
sonable motives  for  taking  up  arms?  We  shall  therefore  give 
the  name  of  pretexts  to  those  reasons  alleged  as  justificatory, 
but  which  are  so  only  in  appearance,  or  which  are  even  ab- 
solutely destitute  of  all  foundation.    The  name  of  pretexts 
may  likewise  be  applied  to  reasons  which  are,  in  themselves, 
true  and  well-founded,  but,  not  being  of  sufficient  import- 
ance for  undertaking  a  war,  are  made  use  of  only  to  cover 
ambitious  views,  or  some  other  vicious  motive.    Such  was 
the  complaint  of  the  czar  Peter  I.  that  sufficient  honours 
bad  not  been  paid  him  on  his  passage  through  Riga.    His 
other  reasons  for  declaring  war  against  Sweden  I  here  omit. 
Pretexts  are  at  least  a  homage  which  unjust  men  pay  to 
justice.    He  who  screens  himself  with  them  shews  that  he 
still  retains  some  sense  of  shame.    He  does  not  openly 
trample  on  what  is  most  sacred  in  human  society:  he  tacitly 
acknowledges  that  a  flagrant  injustice  merits  the  indignation 
of  all  mankind.    • 

§  S3.  War       Whoever,  without  justificatory  reasons,  undertakes  a  war 
undertaken  merely  from  motives  of  advantage,  acts  without  any  right, 

*  A*7«xi,  Histor,  lib.  hi.  cap,  6.  , 
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and  his  war  is  unjust.    And  he,  who,  having  in  reality  just  BOOK  a 
grounds  for  taking  up  arms,  is  nevertheless  solely  actuated  CHAP*  ?,T! 
by  interested  views  in  resorting  to  hostilities,  cannot  indeed  StaSwe 
be  charged  with  injustice,  but  he  betrays  a  vicious  disposi- 
tion:  his  conduct  is  reprehensible,  and  sullied  by  the  bad- 
ness of  his  motives.  ^  War  is  so  dreadful  a  scourge,  that 
nothing  less  than  manifest  justice,  joined  to  a  kind  of  neces- 
sity, can  authorize  it,  render  it  commendable,  or  at  least  ex- 
empt it  from  reproach.  [  305 

Nations  that  are  always  ready  to  take  up  arms  on  any  pros-  §  34.  Na- 
pect  of  advantage  are  lawless  robbers:  but  those  who  seem  tions  who 
to  delight  in  the  ravages  of  war,  who  spread  it  on  all  sides,  "Shout" 
without  reasons  or  pretexts,  and  even  without  any  other  mo-  son  or  ap 
tive  than  their  own  ferocity,  are  monsters,  unworthy  the?aTentm< 
name  of  men.    They  should  be  considered  as  enemies  to  the  bves" 
human  race,  in  the  same  manner  as,  in  civil  society,  pro- 
fessed assassins  and  incendiaries  are  guilty,  not  only  towards 
the  particular  victims  of  their  nefarious  deeds,  but  also  to- 
wards the  state,  which  therefore  proclaims  them  public  ene- 
mies.   All  nations  have  a  right  to  join  in  a  confederacy  for 
the  purpose  of  punishing  and  even  exterminating  those 
savage  nations.    Such  were  several  German  tribes  mention- 
ed by  Tacitus,— such  those  barbarians  who  destroyed  the 
Roman  empire:  nor  was  it  till  long  after  their  conversion  to 
Christianity  that  this  ferocity  wore  off.    Such  have  been 
the  Turks  and  other  Tartars,— Genghis-khan,  TimurJBec 
or  Tamerlane,  who,  like  Attila,  were  scourges  employed  by 
the  wrath  of  heaven,  and  who  made  war  only  for  the  plea- 
sure of  mating  it.    Such  are,  in  polished  ages  and  among 
the  modt  civilised  nations,  those  supposed  heroes,  whose 
supreme  delight  is  a  battle,  and  who  make  war  from  incli- 
nation purely,  and  not  from  love  to  their  country. 

Defensive  war  is  just  when  made  against  an  unjust  ag-  §  35.  Ho 
gressor.    This  requires  no  proof.    Self-defence  against  un-  defensive 
just  violence  is  not  only  the  right,  but  the  duty  of  a  nation,  or^njiist 
and  one  of  her  most  sacred  duties.    But  if  the  enemy  who 
wages  offensive  war  has  justice  on  his  side,  we  have  no  right 
to  make  forcible  opposition;  and  the  defensive  war  then  be- 
comes unjust:  for  that  enemy  only  exerts  his  lawful  right:— 
he  took  up  arms  only  to  obtain  justice  which  was  refused  to 
Vim;  and  it  is  an  act  of  injustice  to  resist  any  one  in  the 
exertion  of  bis  right. 

All  that  remains  to  be  done  in  such  a  case  is  to  offer  the  §  36.  HO 
invader  a  just  satisfaction.  If  he  will  not  be  content  with  *  ™y  b 
this,  a  nation  gains  one  great  advantage,— that  of  having  JJJ[£i™ 
turned  the  balance  of  justice  on  her  own  side;  and  his  hos- offensive 
tilities  now  becoming  unjust,  as  having  no  longer  any  foun-  wf«J^ 
dation,  may  very  jusfly  be  opposed.  f 

The  Samnites,  instigated  by  the  ambition  of  their  chiefs, 
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BOOK  in.  had  ravaged  the  lands  of  the  allies  of  Rome.  When  they 
OHAP- "'•  became  sensible  of  their  misconduct,  they  offered  fall  repa- 
ration for  the  damages,  with  every  reasonable  satisfaction : 
but  all  their  submissions  could  not  appease  the  Romans; 
whereupon  Cams  Pontius,  general  of  the  Samnites,  said  to 
his  men,  "Since  the  Romans  are  absolutely  determined  on 
"  war,  necessity  justifies  it  on  our  side;  an  appeal  to  arms 
"  becomes  lawful  on  the  part  of  those  who  are  deprived  of 
"  every  other  resource.5'— Justum  est  bettum,  quibus  neces- 
sarium;  et  pia  arma,  quibus  nutta  nisi  in  armw  reUnqwtur 
spes*. 

§  37.  How      In  order  to  estimate  the  justice  of  an  offensive  war,  the 
an  offensive  nature  of  the  subject  for  which  a  nation  takes  up  arms  must 
uTan'evi-1  be  first  considered.    We  should  be  thoroughly  assured  of 
dent  cause,  our  right  before  we  proceed  to  assert  it  in  so  dreadful  a 
[  306  ]  manner*    If,  therefore,  the  question  relate  to  a  thing  which 
is  evidently  just,  as  the  recovery  of  our  property,  the  asser- 
tion of  a  clear  and  incontestable  right,  or  the  attainment  of 
just  satisfaction  for  a  manifest  injury,  and  if  we  cannot  ob- 
tain justice  otherwise  than  by  force  of  arms,  offensive  war 
becomes  lawful.     Two  things  are  therefore  necessary  to 
render  it  just: — 1,  some  right  which  is  to  be  asserted, — 
that  is  to  say,  that  we  be  authorized  to  demand  something  of 
another  nation:— 2,  that  we  be  unable  to  obtain  it  otherwise 
than  by  force  of  arms.    Necessity  alone  warrants  the  use  of 
force.   'It  is  a  dangerous  and  terrible  resource.  Nature,  the 
common  parent  of  mankind,  allows  of  it  only  in  cases  of  the 
last  extremity,  and  when  all  other  means  fail.    It  is  doing 
wrong  to  a  nation,  to  make  use  of  violence  against  her,  be- 
fore we  know  whether  she  be  disposed  to  do  us  justice,  or 
to  refuse  it. 

Those  who,  without  trying  pacific  measures,  run  to  arms 
on  every  trifling  occasion,  sufficiently  shew  that  justificatory 
reasons  are,  in  their  mouths,  mere  pretexts:  they  eagerly 
seize  the  opportunity  of  indulging  their  passions  and  gratify- 
ing their  ambition  under  some  colour  or  right. 
§  ss.  in  a      In  a  doubtful  cause,  where  the  rights  are  uncertain,  ob- 
doubtfui     scure,  and  disputable,  all  that  can  be  reasonably  required 
Cau8e'        is,  that  the  question  be  discussed  (Book  II,  §  331),  and  that, 
if  it  be  impossible  fully  to  clear  it  up,  the  contest  be  ter-  < 
urinated  by  an  equitable  compromise.    If  therefore  one  of* 
the  parties  should  refuse  to  accede  to  such  conciliatory 
measures,  the  other  is  justifiable  in  taking  up  arms  to  com- 
pel him  to  an  accommodation.    And  we  must  observe,  that 
war  does  not  decide  the  question:  victory  only  compels  the 
vanquished  to  subscribe  to  the  treaty  which  terminates  the 


Livy,lib.  ix.  init. 
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difference.    It  is  an  error,  no  less  absurd  than  pernicious,  BOOK  „ 
to  say  that  war  is  to  decide  controversies  between  those  who  CHAP,  i 
acknowledge  no  superior  judge, — as  is  the  case  with  nations* 
Victory  usually  favours  the  cause  of  strength  and  prudence, 
rather  than  that  of  right  and  justice.    It  would  be  a  bad 
rule  of  decision;  but  it  is  an  effectual  mode  of  compelling 
him  who  refuses  to  accede  to  such  measures  as  are  consonant 
to  justice;  and  it  becomes  just  in  the  hands  of  a  prince  who 
uses  it  seasonably,  and  for  a  lawful  cause. 

War  cannot  be  just  on  both  sides.    One  party  claims  a  §  39.  TO 
right;  the  other  disputes  it: — the  one  complains  of  an  in-  pannotij. 
jury;  the  other  denies  having  done  it.    They  may  be  con-Jfiide^n 
sidered  as  two  individuals  disputing  on  the  truth  of  a  pro- 
position; and  it  is  impossible  that  two  contrary  sentiments 
should  be  true  at  the  same  time. 

It  may  however  happen  that  both  the  contending  parties  §  40.  Soi 
are  candid  and  sincere  in  their  intentions;  and,  in  a  doubt-  time* r* 
fill  cause,  it  is  still  uncertain  which  side  is  in  the  right.  Jj^     * 
Wherefore,  since  nations  are  equal  and  independent  (Book 
II,  §  36,  and  Prelim.  §§  18,  19),  and  cannot  claim  a  right  of 
judgment  over  each  other,  it  follows,  that,  in  every  case[  307 
susceptible  of  doubt,  the  arms  of  the  two  parties  at  war  are 
to  be  accounted  equally  lawful,  at  least  as  to  external  effects, 
and  until  the  decision  of  the  cause.     But  neither  does  that 
circumstance  deprive  other  nations  of  the  liberty  of  forming 
their  own  judgment  on  the  case,  in  order  to  determine  how 
they  are  to  act,  and  to  assist  that  party  who  shall  appear  to 
have  right  on  his  side,— nor  does  that  effect  of  the  indepen- 
dence of  nations  operate  in  exculpation  of  the  author  of  an 
unjust  war,  who  certainly  incurs  a  high  degree  of  guilt. 
But  if  he  acts  in  consequence  of  invincible  ignorance  or  error, 
the  injustice  of  his  arms  is  not  imputable  to  him. 

When  offensive  war  has  for  its  object  the  punishment  §  41.  vt 
of  a  nation,  it  ought,  like  every  other  war,  to  be  found-  JJ^JJJJ 
ed  on  right  and  necessity.  1.  On  right:— an  injury  must  M 
have  been  actually  received.  Injury  alone  being  a  iust 
cause  of  war  (§  26),  the  reparation  of  it  may  be  lawfully 
prosecuted:  or  if  in  its  nature  it  be  irreparable  (the  only 
case  in  which  we  are  allowed  to  punish),  we  are  authorized 
to  provide  for  our  own  safety,  and  even  for  that  of  all  other 
nations,  by  inflicting  on  the  offender  a  punishment  capable 
of  correcting  him,  and  serving  as  an  example  to  others.  & 
A  war  of  this  kind  must  have  necessity  to  justify  it:  that  is 
to  say,  that,  to  be  lawful,  it  must  be  the  only  remaining 
mode  to  obtain  a  just  satisfaction;  which  implies  a  reason- 
able security  for  the  time  te^ome.  If  that  complete  satis- 
faction be  offered,  or  if  it  may  be  obtained  without  a  war, 
the  injury  is  done  away,  and  the  right  to  security  no  longer 


307  OP  THE  JUST  CAUSES  OF  WAR,  &C. 

BOOK  HI.  authorizes  us  to  seek  vengeance  for  it.— (See  Book  II.  §§ 
CHAP'm'  49,  52). 

The  nation  in  fault  is  bound  to  submit  to  a  punishment 
which  she  has  deserved,  and  to  suffer  it  by  way  of  atone- 
ment: but  she  is  not  obliged  to  give  herself  up  to  the  dis- 
cretion of  an  incensed  enemy.  Therefore,  when  attacked, 
she  ought  to  make  a  tender  of  satisfaction,  and  ask  what 
penalty  is  required;  and  if  no  explicit  answer  be  given,  or 
the  adversary  attempts  to  impose  a  disproportionate  pe- 
nalty, she  then  acquires  a  right  to  resist,  and  her  defence 
becomes  lawful. 

On  the  whole,  however,  it  is  evident  that  the  offended 
party  alone  has  a  right  to  punish  independent  persons. 
We  shall  not  here  repeat  what  we  have  said  elsewhere 
(Book  II.  §  7)  of  the  dangerous  mistake,  or  extravagant 
pretensions  of  those  who  assume  a  right  of  punishing  an  inde- 
pendent nation  for  faults  which  do  not  concern  them, — who, 
madly  setting  themselves  up  as  defenders  of  the  cause  of 
God,  take  upon  them  to  punish  the  moral  depravity,  or 
irreligion,  of  a  people  not  committed  to  their  superinten- 
dency. 

1 42.  whe-     Here  a  very  celebrated  question,  and  of  the  highest  im- 
ther  the  ag-  portance,  presents  itself.    It  is  asked,  whether  the  aggran- 
mantofa    disemen*  of  a  neighbouring  power,  by  whom  a  nation  fears 
neighbour-  she  may  one  day  be  crushed,  be  a  sufficient  reason  for 
ing  power    making  war  against  him,— whether  she  be  justifiable  in 
btVn*"  tok*ng  up  arms  to  oppose  his  aggrandisement,  or  to  weaken 
against  him.  him,  with  the  sole  view  of  securing  herself  from  those 
[   308  ]  dangers  which  the  weaker  states  have  almost  always  reason 
to  apprehend  from  an  overgrown  power.    To  the  majority 
of  politicians  this  question  is  no  problem:  it  is  more  diffi- 
cult of  solution  to  those  who  wish  to  see  justice  and  pru- 
dence ever  inseparably  united. 

On  the  one  hand,  a  state  that  increases  her  power  by  all 
the  arts  of  good  government,  does  no  more  than  what  is 
commendable — she  fulfils  her  duties  towards  herself,  with- 
out violating  those  which  she  owes  to  other  nations.  The 
sovereign,  who,  by  inheritance,  by  free  election,  or  by  any 
other  just  and  honourable  means,  enlarges  his  dominions  by 
the  addition  of  new  provinces  or  entire  kingdoms,  only 
makes  use  of  his  right,  without  injuring  any  person.  How 
then  should  it  be  lawful  to  attack  a  state  which,  for  its  ag- 
grandisement, makes  use  only  of  lawful  means  ?  We  must 
either  have  actually  suffered  an  injury  or  be  visibly  threat- 
ened with  one,  before  we  are  authorized  to  take  up  arms,  or 
have  just  grounds  for  making  war  (§§  26,  27).  On  the 
other  hand,  it  is  but  too  well  known,  from  sad  and  uniform 
experience,  that  predominating  powers  seldom  fail  to  molest 
their  neighbours,  to  oppress  them,  and  even  totally  subju- 
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gate  them,  whenever  an  opportunity  occurs,  and  they  can 
do  it  with  impunity*  Europe  was  on  the  point  of  falling 
into  servitude  for  want  of  a  timely  opposition  to  the  growing 
fortune  of  Charles  V.  Is  the  danger  to  be  waited  for?  Is 
the  storm,  which  might  be  dispersed  at  its  rising,  to  be  per- 
mitted to  increase  ?  Are  we  to  allow  of  the  aggrandisement 
of  a  neighbour,  and  quietly  wait  till  he  makes  his  prepara- 
tions to  enslave  us?  Will  it  be  a  time  to  defend  ourselves 
when  we  are  deprived  of  the  means  ?— Prudence  is  a  duty 
incumbent  on  all  men,  and  most  pointedly  so  on  the  heads 
of  nations,  as  being  commissioned  to  watch  over  the  safety 
of  a  whole  people.  Let  us  endeavour  to  solve  this  momen- 
tous question,  agreeably  to  the  sacred  principles  of  the  law 
of  nature  and  of  nations.  We  shall  find  that  they  do  not 
lead  to  weak  scruples,  and  that  it  is  an  invariable  truth  that 
justice  is  inseparable  from  sound  policy. 

And  first,  let  us  observe,  that  prudence,  which  is,  no 
doubt,  a  virtue  highly  necessary  in  sovereigns,  can  never 
recommend  the  use  of  unlawful  means  for  the  attainment  of 
a  just  and  laudable  end.  Let  not  the  safety  of  the  people, 
that  supreme  kw  of  the  state,  be  alleged  here  in  objection; 
for  the  very  safety  of  the  people  itself,  and  the  common 
safety  of  nations,  prohibit  the  use  of  means  which  are  repug- 
nant to  justice  and  probity.  Why  are  certain  means  un- 
lawful? If  we  closely  consider  the  point,  if  we  trace  it  to 
its  first  principles,  we  shall  see  that  it  is  purely  because  the 
introduction  of  them  would  be  pernicious  to  human  society, 
and  productive  of  fatal  consequences  to  all  nations.  See 
particularly  what  we  have  said  concerning  the  observance 
of  justice  (Book  II.  Chap.  V.).  For  the  interest,  there- 
fore, and  even  the  safety  of  nations,  we  ought  to  hold  it  as 
a  sacred  maxim,  that  the  end  does  not  sanctify  the  means. 
And  since  war  is  not  justifiable  on  any  other  ground  than 
that  of  avenging  an  injury  received,  or  preserving  ourselves 
from  one  with  which  we  are  threatened  (§  26),  it  is  a  sacred 
principle  of  the  law  of  nations,  that  an  increase  of  power 
cannot,  alone  and  of  itself,  give  any  one  a  right  to  take  up 
arms  in  order  to  oppose  it. 

No  injury  has  been  received  from  that  power  (so  the 
question  supposes) ;  we  must,  therefore,  have  good  grounds 
to  think  ourselves  threatened  by  him,  before  we  can  law- 
fully have  recourse  to  arms.  Mow,  power  alone  does  not 
threaten  an  injury: — it  must  be  accompanied  by  the  will. 
It  is,  indeed,  very  unfortunate  for  mankind,  that  the  will 
and  inclination  to  oppress  may  be  almost  always  supposed, 
where  there  is  a  power  of  oppressing  with  impunity.  But 
these  two  things  are  not  necessarily  inseparable :  and  the 
only  right  which  we  derive  from  the  circumstance  of  their 
being  generally  or  frequently  united,  is,  that  of  taking  the 
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BOOK  in.  first  appearances  for  a  sufficient  indication.    When  once  a 
CHAP,  in.  gtatg  has  given  proofs  of  injustice,  rapacity,  pride,  ambition, 
or  an  imperious  thirst  of  rule,  she  becomes  an  object  of  sus- 
picion to  her  neighbours,  whose  duty  it  is  to  stand  on  their 
guard  against  her.    They  may  come  upon  her  at  the  mo- 
ment when  she  is  on  the  point  of  acquiring  a  formidable  ac- 
cession of  power,— may  demand  securities, — and,  if  she  he- 
sitates to  give  them,  may  prevent  her  designs  by  force  of 
arms.    The  interests  of  nations  are,  in  point  of  importance, 
widely  different  from  those  of  individuals:  the  sovereign 
must  not  be  remiss  in  his  attention  to  them,  nor  suffer  his 
generosity  and  greatness  of  soul  to  supersede  his  suspicions. 
A  nation  that  has  a  neighbour  at  once  powerful  and  ambi- 
tious, has  her  all  at  stake.    As  men  are  under  a  necessity 
of  regulating  their  conduct  in  most  cases  by  probabilities, 
those  probabilities  claim  their  attention  in  proportion  to  the 
importance  of  the  subject:  and  (to  make  use  of  a  geome- 
trical expression)  their  right  to  obviate  a  danger  is  in  a 
compound  ratio  of  the  degree  of  probability  and  the  great- 
ness of  the  evil  threatened.    If  the  evil  in  question  be  of  a 
supportable  nature, — if  it  be  only  some  slight  loss, — matters 
are  not  to  be  precipitated:  there  is  no  great  danger  in  de- 
laying our  opposition  to  it,  till  there  be  a  certainty  of  our 
being  threatened.    But  if  the  safety  of  the  state  lies  at 
stake,  our  precaution  and  foresight  cannot  be  extended  too 
far.    Must  we  delay  to  avert  our  ruin  till  it  is  become  ine- 
vitable?   If  the  appearances  are  so  easily  credited,  it  is  the 
fault  of  that  neighbour,  who  has  betrayed  his  ambition  by 
several  indications.    If  Charles  the  Second,  King  of  Spain, 
instead  of  settling  the  succession  on  the  Duke  of  Anjou, 
had  appointed  for  his  heir  Louis  XIV.  himself, — to  have 
tamely  suffered  the  union  of  the  monarchy  of  Spain  with 
that  of  France,  would,  according  to  all  the  rules  of  human 
foresight,  have  been  nothing  less  than  delivering  up  all  Eu- 
rope to  servitude,  or  at  least  reducing  it  to  the  most  critical 
and  precarious  situation.    But  then,  if  two  independent  na- 
tions think  fit  to  unite,  so  as  afterwards  to  form  one  joint 
empire,  have  they  not  a  right  to  do  it?    And  who  is  autho- 
[  310  }  rized  to  oppose  them?    I  answer,  they  have  a  right  to  form 
such  a  union,  provided  the  views  by  which  they  are  ac- 
tuated be  not  prejudicial  to  other  states.  Now,  if  each  of  the 
two  nations  in  question  be,  separately  and  without  assistance, 
able  to  govern  and  support  herself,  and  to  defend  herself  from 
insult  and  oppression,  it  may  be  reasonably  presumed  that 
the  object  of  their  coalition  is  to  domineer  over  their  neigh- 
bours.   And,  on  occasions  where  it  is  impossible  or  too 
dangerous  to  wait  for  an  absolute  certainty,  we  may  justly 
act  on  a  reasonable  presumption.    If  a  stranger  levels  a 
musket  at  me  in  the  middle  of  a  forest,  I  am  not  yet  certain 
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that  he  intends  to  kill  me:  but  shall  I,  in  order  to  be  con-  BOOK  in. 
vinced  of  his  design,  allow  him  time  to  fire?  What  reason-  CHA*-  '"• 
able  casuist  will  deny  me  the  right  to  anticipate  him?  But 
presumption  becomes  nearly  equivalent  to  certainty,  if  the 
prince  who  is  on  the  point  of  rising  to  an  enormous  power 
has  already  given  proofs  of  imperious  pride  and  insatiable 
ambition.  In  the  preceding  supposition,  who  could  have 
advised  the  powers  of  Europe  to  suffer  such  a  formidable 
accession  to  the  power  of  Louis  the  Fourteenth?  Too  cer- 
tain of  the  use  he  would  have  made  of  it,  they  would  have 
joined  in  opposing  it:  and  in  this  their  safety  warranted 
them.^  To  say  that  they  should  have  allowed  him  time  to 
establish  his  dominion  over  Spain,  and  consolidate  the 
union  of  the  two  monarchies, — and  that,  for  fear  of  doing 
him  an  injury,  they  should  have  quietly  waited  till  he 
crushed  them  all, — would  not  this  be,  in  fact,  depriving 
mankind  of  the  right  to  regulate  their  conduct  by  the  dic- 
tates of  prudence,  and  to  act  on  the  ground  of  probability? 
Would  it  not  be  robbing  them  of  the  liberty  to  provide  for 
their  own  safety,  as  long  as  they  have  not  mathematical  de- 
monstration of  its  being  in  danger?  It  would  have  been  in 
vain  to  have  preached  such  a  doctrine.  The  principal  so- 
vereigns of  Europe,  habituated,  by  the  administration  of 
Louvois,  to  dread  the  views  and  power  of  Louis  XIV.  carried 
their  mistrust  so  far,  that  they  would  not  even  suffer  a 
prince  of  the  house  of  France  to  sit  on  the  throne  of  Spain, 
though  invited  to  it  by  the  nation,  whose  approbation  had 
sanctioned  the  will  of  her  former  sovereign.  He  ascended 
it,  however,  notwithstanding  the  efforts  of  those  who  so 
strongly  dreaded  his  elevation;  and  it  has  since  appeared 
that  their  policy  was  too  suspicious* 

It  is  still  easier  to  prove,  that,  should  that  formidable  §  45  An* 
power  betray  an  unjust  and  ambitious  disposition,  by  doing  ^l^- 
the  least  injustice  to  another,  all  nations  may  avail  them-  dent. 
selves  of  the  occasion,  and,  by  joining  the  injured  party, 
thus  form  a  coalition  of  strength,  in  order  to  humble  that 
ambitious  potentate,  and  disable  him  from  so  easily  op- 
pressing his  neighbours,  or  keeping  them  in  continual  awe 
and  fear.    For  an  injury  gives  us  a  right  to  provide  for  our 
future  safety,  by  depriving  the  unjust  aggressor  of  the 
means  of  injuring  us;  and  it  is  lawful  and  even  praise- 
worthy to  assist  those  who  are  oppressed,  or  unjustly  at- 
tacked* 

Enough  has  been  said  on  this  subject,  to  set  the  minds 
of  politicians  at  ease,  and  to  relieve  them  from  all  apprehen- 
sion that  a  strict  and  punctilious  observance  of  justice  in  [  311  ] 
this  particular  would  pave  the  way  to  slavery.  It  is  perhaps 
wholly  unprecedented  that  a  state  should  receive  any  remark- 
able accession  of  power,  without  giving  other  states  just 
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BOOK  nr.  causes  of  complaint.  Let  the  other  nations  be  watchful  and 
CHIP,  m.  ajert  in  repressing  that  growing  power,  and  they  will  have 
nothing  to  fear.  The  emperor  Charles  V.  laid  hold  on  the 
pretext  of  religion,  in  order  to  oppress  the  princes  of  the 
empire,  and  subject  them  to  his  absolute  authority.  If,  by 
following  up  his  victory  over  the  elector  of  Saxony,  he  had 
accomplished  that  vast  design,  the  liberties  of  all  Europe 
would  nave  been  endangered.  It  was  therefore  with  good 
reason  that  France  assisted  the  protestants  of  Germany: — 
the  care  of  her  own  safety  authorized  and  urged  her  to  the 
measure.  When  the  same  prince  seized  on  the  duchy  of 
Milan,  the  sovereigns  of  Europe  ought  to  have  assisted 
France  in  contending  with  him  for  the  possession  of  it,  and 
to  have  taken  advantage  of  the  circumstance,  in  order  to 
reduce  his  power  within  just  bounds.  Had  they  prudently 
availed  themselves  of  the  just  causes  which  he  soon  gave 
them  to  form  a  league  against  him,  they  would  have  saved 
themselves  the  subsequent  anxieties  for  their  tottering  li- 
berty. 

§  46.  other     But,  suppose  that  powerful  state,  by  the  justice  and  cir- 
aiiowabie    cumspection  of  her  conduct,  affords  us  no  room  to  take  ex- 
defence       ception  to  her  proceedings,  are  we  to  view  her  progress  with 
against  a     an  eye  of  indifference?  Are  we  to  remain  quiet  spectators  of 
formidable   the  rapid  increase  of  her  power,  and  imprudently  expose 
power.        ourselves  to  such  designs  as  it  may  inspire  her  vri.th?-5Nb, 
beyond  all  doubt.    In  a  matter  of  so  high  importance,  im- 
prudent supineness  would  be  unpardonable.    The  example 
of  the  Romans  is  a  good  lesson  for  all  sovereigns.   Had  the 
potentates  of  those  times  concerted  together  to  keep  a  watch- 
ful eye  on  the  enterprises  of  Rome,  and  to  check  her  in- 
croachments,  they  would  not  have  successively  fallen  into 
servitude.    But  force  of  arms  is  not  the  only  expedient  by 
which  we  may  guard  against  a  formidable  power.    There 
are  other  means,  of  a  gentler  nature,  and  which  are  at  all 
times  lawful.    The  most  effectual  is  a  confederacy  of  the 
less  powerful  sovereigns,  who,  by  this  coalition  of  strength, 
become  able  to  hold  the  balance  against  that  potentate 
whose  power  excites  their  alarms.    Let  them  be  firm  and 
faithful  in  their  alliance;  and  their  union  will  prove  the 
safety  of  each. 

They  may  also  mutually  favour  each  other,  to  the  exclu- 
sion of  him  whom  they  fear;  and  by  reciprocally  allowing 
various  advantages  to  the  subjects  of  the  allies,  especially  in 
trade,  and  refusing  them  to  those  of  that  dangerous  poten- 
tate, they  will  augment  their  own  strength,  and  dimmish 
his,  without  affording  him  any  just  cause  of  complaint,  since 
every  one  is  at  liberty  to  grant  favours  and  indulgences  at 
his  own  pleasure. 
§  47.Poiiti-  Europe  forms  a  political  system,  an  integral  body,  closely 
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connected  by  the  relations  and  different  interests  of  the  na-  BO°K  "' 
tions  inhabiting  this  part  of  the  world.     It  is  not,  as  for-  ^1'^^"' 
merly,  a  confused  heap  of  detached  pieces,  each  of  which  um*qu 
thought  herself  very  little  concerned  in  the  fate  of  the  others, 
and  seldom  regarded  things  which  did  not  immediately  con- 
cern her.     The  continual  attention  of  sovereigns  to  every 
occurrence,  the  constant  residence  of  ministers,  and  the 
perpetual  negotiations,  make  of  modern  Europe  a  kind  of 
republic,  of  which  the  members — each  independent,  but  all 
linked  together  by  the  ties  of  common  interest — unite  for 
the  maintenance  of  order  and  liberty.     Hence  arose  that 
famous  scheme  of  the  political  balance,  or  the  equilibrium 
of  power;  by  which  is  understood  such  a  disposition  of 
things,  as  that  no  one  potentate  be  able  absolutely  to  pre- 
dominate, and  prescribe  laws  to  the  others. 

The  surest  means  of  preserving  that  equilibrium  would  §  48.  Way* 
be,  that  no  power  should  be  much  superior  to  the  others,  of  mail*, 
that  all,  or  at  least  the  greater  part,  should  be  nearly  equal       ns  IL 
in  force.    Such  a  project  has  been  attributed  to  Henry  the 
Fourth*:  but  it  would  have  been  impossible  to  carry  it  into 
execution  without  injustice  and  violence?    Besides,  sup- 
pose such  equality  once  established,  how  could  it  always 
be  maintained  by  lawful  means  ?    Commerce,  industry,  mili- 
tary pre-eminence,  would  soon  put  an  end  to  it.    The  right 
of  inheritance,  vesting  even  in  women  and  their  descendants, 
— a  rule,  which  it  was  so  absurd  to  establish  in  the  case  of 
sovereignties,  but  which  nevertheless  is  established,— would 
completely  overturn  the  whole  system. 

It  is  a  more  simple,  an  easier,  and  a  more  equitable  plan, 
to  have  recourse  to  the  method  just  mentioned,  of  forming 
confederacies  in  order  to  oppose  the  more  powerful  poten- 
tate, and  prevent  him  from  giving  law  to  nis  neighbours. 
Such  is  the  mode  at  present  pursued  by  the  sovereigns  of 
Europe.  They  consider  the  two  principal  powers,  which 
on  that  very  account  are  naturally  rivals,  as  destined  to  be 
checks  on  each  other;  and  they  unite  with  the  weaker,  like 
so  many  weights  thrown  into  the  lighter  scale,  in  order  to 
keep  it  in  equilibrium  with  the  other.  The  house  of  Austria 
has  long  been  the  preponderating  power:  at  present  France 
is  so  in  her  turn.  England,  whose  opulence  and  formidable 
fleets  have  a  powerful  influence,  without  alarming  any  state 
on  die  score  of  its  liberty,  because  that  nation  seems  cured 
of  the  rage  of  conquest, — England,  I  say,  has  the  glory  of 
holding  die  political  balance.  She  is  attentive  to  preserve 
it  in  equilibrium: — a  system  of  policy,  winch  is  in  itself  highly 
just  and  wise,  and  will  ever  entitle  her  to  praise,  as  long  as 


*  Of  France. 
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BOOK  HI.  fehc  continues  to  pursue  it  only  by  means  of  alliances,  con- 
c»*p-  ;"•  federacics,  and  other  methods  equally  lawful. 
§  49.  HOW       Confederacies  would  be  a  sure  mode  of  preserving  the 
hewiiodt-  equilibrium,  and  thus  maintaining  the  liberty  of  nations,  did 
Sbrium  all  p™ces  thoroughly  understand  their  true  interests,  and 
way  be  re-  mate  the  welfare  of  the  state  serve  as  the  rule  in  all  their  pro- 
atwined,  or  ceedings.    Great  potentates,  however,  are  but  too  success- 
even  weak-  fu,  in  gaining  over  partisans  and  allies,  who  blindly  adopt 
[  HIS   ]  all  their  views.    Dazzled  by  the  glare  of  a  present  advan- 
tage, seduced  by  their  avarice,  deceived  by  faithless  minis- 
ters,—how  many  princes  become  the  tools  of  a  power  which 
will  one  day  swallow  up  either  themselves  or  their  succes- 
sors !    The  safest  plan,  therefore,  is  to  seize  the  first  favour- 
able opportunity,  when  we  can,  consistently  with  justice, 
weaken  that  potentate  who  destroys  the  equilibrium  (§46)— 
or  to  employ  every  honourable  means  to  prevent  his  acquir- 
ing too  formidable  a  degree  of  power.    For  that  purpose, 
all"  the  other  nations  should  be  particularly  attentive  ^not  to 
suffer  him  to  aggrandise  himself  by  arms:  and  this  they 
may  at  all  times  do  with  justice.    For,  if  this  prince  makes 
an  unjust  war,  every  one  lias  a  right  to  succour  the  oppressed 
party.    If  he  makes  a  just  war,  the  neutral  nations  may  in- 
terfere as  mediators  for  an  accommodation, — they  may  in- 
duce the  weaker  state  to  propose  reasonable  terms  and  offer 
a  fair  satisfaction,  and  may  save  her  from  falling  under  the 
yoke  of  a  conqueror.     On  the  offer  of  equitable  conditions 
to  the  prince  who  wages  even  the  most  justifiable  war,  he 
has  all  that  he  can  demand.    The  justice  of  his  cause,  as  we 
shall  soon  see,  never  gives  him  a  right  to  subjugate  his 
enemy,  unless  when  that  extremity  becomes  necessary  to  his 
own  safety*  or  when  he  has  no  other  mode  of  obtaining  in- 
demnification for  the  injury  he  has  received.    Now,  that  is 
not  the  case  here,  as  the  interposing  nations  can  by  other 
means  procure  him  a  just  indemnification,  and  an  assurance 
of  safety. 

In  fine,  there  cannot  exist  a  doubt,  that,  if  that  formidable 
potentate  certainly  entertain  designs  of  oppression  and  con- 
quest,— -if  he  betray  his  views  byliis  preparations  and  other 
proceedings, — the  other  states  have  a  right  to  anticipate 
turn;  and  if  the  fate  of  war  declares  in  their  favour,  they 
are  justifiable  in  taking  advantage  of  this  happy  opportunity 
to  weaken  and  reduce  a  power  too  contrary  to  the  equi- 
librium, and  dangerous  to  the  common  liberty. 

This  right  of  nations  is  still  more  evident  against  a 
sovereign,  who,  from  an  habitual  propensity  to  take  up  arms 
without  reasons,  or  even  so  much  as  plausible  pretexts,  is 
continually  disturbing  the  public  tranquillity. 
§  50.  Be-  This  leads  us  to  a  particular  question,  nearly  allied  to  the 
preceding.  When  a  neighbour,  in  the  midst  of  a  profound 
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peace,  erects  fortresses  on  our  frontier,  equips  a  fleet,  aug-  ROOK  m. 
raents  his  troops,  assembles  a  powerful  army,  fills  his  maga-  CHAP,  in. 
zines, — in  a  word,  when  he  makes  preparations  for  war,— are  JJJJJJJ" J0" 
we  allowed  to  attack  him,  with  a  view  to  prevent  the  danger  neighbour 
with  which  we  think  ourselves  threatened?    The  answer  preparing 
greatly  depends  on  the  manners  and  character  of  thatforwar* 
neighbour.    We  must  inquire  into  the  reasons  of  those 
preparations,  and  bring  him  to  an  explanation :—  such  is  the 
mode  of  proceeding  in  Europe :   and  if  his  sincerity  be 
justly  suspected,  securities  may  be  required  of  him     His  re- 
fusal, in  this  case,  would  furnish  ample  indication  of  sinister 
designs,  and  a  sufficient  reason  to  justify  us  in  anticipating 
them.     But  if  that  sovereign   has    never  betrayed  any  [314  ] 
symptoms  of  baseness  and  perfidy,  and  especially  if  at  that 
time  there  is  no  dispute  subsisting  between  him  and  us, 
why  should  we  not  quietly  rest  on  his  word,  only  taking 
such  precautions  as  prudence  renders  indispensable?    We 
ought  not,  without  sufficient  cause,  to  presume  him  capable 
of  exposing  himself  to  infamy  by  adding  perfidy  to  violence* 
As  long  as  he  has  not  rendered  his  sincerity  questionable, 
we  have  no  right  to  require  any  other  security  from  him. 

It  is  true,  however,  that  if  a  sovereign  continues  to  keep 
up  a  powerful  army  in  profound  peace,  nis  neighbours  must 
not  suffer  their  vigilance  to  be  entirely  lulled  to  sleep  by 
his  bare  word;   and  prudence  requires  that  they  should 
keep  themselves  on  their  guard.    However  certain  they 
may  be  of  the  good  faith  of  that  prince,  unforeseen  dif- 
ferences may  intervene ;  and  shall  they  leave  him  the  ad- 
vantage of  being  provided,  at  that  juncture,  with  a  numerous 
and  well-disciplined  army,  while  they  themselves  will  have 
only  new  levies  to  oppose  it  ?    Unquestionably  no.    This 
would  be  leaving  themselves  almost  wholly  at  his  discretion. 
They  are,  therefore,  under  the  necessity  of  following  his 
example,  and  keeping,  as  he  does,  a  numerous  army  on 
foot :  and  what  a  burden  is  this  to  a  state !    Formerly,  and 
without  going  any  farther  back  than  the  last  century,  it  was 
pretty  generally  made  an  article  in  every  treaty  of  peace, 
that  the  belligerent  powers  should  disarm  on  both  sides,—- 
that  they  should  disband  their  troops.    If,  in  a  time  of 
profound  peace,  a  prince  was  disposed  to  keep  up  any 
considerable  number  of  forces,  his  neighbours  took  their 
measures  accordingly,  formed  leagues  against  him,  and 
obliged  him  to  disarm.    Why  has  not  that  salutary  custom 
been  preserved?    The  constant  maintenance  of  numerous 
armies  deprives  the  soil  of  its  cultivators,  checks  the  pro- 
gress of  population,  and  can  only  serve  to  destroy  the 
liberties  of  the  nation  by  whom  they  are  maintained*  ^  Happy 
England!  whose  situation  exempts  it  from  any  considerable 
charge  in  supporting  the  instruments  of  despotism.    Happy 
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BOOK  in.  Switzerland !  if,  continuing  carefully  to  exercise  her  militia, 
[i_  she  keeps  herself  in  a  condition  to  repel  any  foreign  enemies, 
without  feeding  a  host  of  idle  soldiers,  who  might  one  day 
crush  the  liberties  of  the  people,  and  even  bid  defiance  to 
the  lawful  authority  of  the  sovereign.  Of  this  the  Roman 
legions  furnish  a  signal  instance.  This  happy  method  of 
a  free  republic, — the  custom  of  training  up  aU  her  citizens 
to  the  art  of  war, — renders  the  state  respectable  abroad, 
and  saves  it  from  a  very  pernicious  defect  at  home.  It 
would  have  been  everywhere  imitated,  had  the  public  good 
been  everywhere  the  only  object  in  view. 

Sufficient  has  now  been  said  on  the  general  principles  for 
estimating  the  justice  of  a  war.  Those  who  are  thoroughly 
acquainted  with  the  principles,  and  have  just  ideas  of  the 
various  rights  of  nations,  will  easily  apply  the  rules  to 
particular  cases. 


[  315  ] 


CHAP-IV-  CHAP.  IV. 

OF    THE    DECLARATION    OF    WAR, — AND    OF    WAR    IN    DUE 

FORM 


§  si.  DC-  THE  right  of  making  war  belongs  to  nations  only  as  a 
elation  or  pejaejy  against  injustice:  it  is  the  offspring  of  unhappy 
necessity  This  remedy  is  so  dreadful  in  its  effects,  so 
destructive  to  mankind,  so  grievous  even  to  the  party  who 
has  recourse  to  it,  that  unquestionably  the  law  of  nature 
allows  of  it  only  in  the  last  extremity,— that  is  to  say,  when 
every  other  expedient  proves  ineffectual  for  the  maintenance 
of  justice.  It  is  demonstrated  in  the  foregoing  chapter, 
that,  in  order  to  be  justifiable  in  taking  up  arms,  it  is 
necessary— 1.  That  we  have  a  just  cause  of  complaint. 

2.  That  a  reasonable  satisfaction  have  been  denied  us. 

3.  The  ruler  of  the  nation,  as  we  have  observed,  ought 
maturely  to  consider  whether  it  be  for  the  advantage  of  the 
state  to  prosecute  his  right  by  force  of  arms.    But  all  this 
is  not  sufficient.    As  it  is  possible  that  the  present  fear  of 
our  arms  may  make  an  impression  on  the  mind  of  our  ad- 

thereof.ty  versary»  and  induce  him  to  do  us  justice,— -we  owe  this 
farther  regard  to  humanity,  and  especially  to  the  lives  and 
peace  ^of  the  subjects,  to  declare  to  that  unjust  nation,  or 
its  chief,  that  we  are  at  length  going  to  have  recourse  to 
the  last  remedy,  and  make  use  of  open  force,  for  the  pur- 

(142)  See,  in  general,  Grotius,  B.  iii,  c.  iv.  s.S;  and  1  Chitty's Com,  Law, 
378.— C. 
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pose  of  bringing  him  to  reason.  This  is  called  declaring  war.  BOOK  m. 
All  this  is  included  in  the  Roman  manner  of  proceeding,  CHAPIV. 
regulated  in  their  feclal  law.  They  first  sent  the  chief  of 
the  feciales,  or  heralds,  called  pater pat  rat  us,  to  demand 
satisfaction  of  the  nation  who  had  offended  them ;  and  if, 
within  the  space  of  thirty-three  days,  that  nation  did  not  re- 
turn a  satisfactory  answer,  the  herald  called  the  gods  to  be 
witnesses  of  the  injustice,  and  came  away,  saying  that  the 
Romans  would  consider  what  measures  they  should  adopt. 
The  king,  and  in  after  times  the  consul,  hereupon  asked 
the  senate's  opinion :  and  when  war  was  resolved  on,  the 
herald  was  sent  back  to  the  frontier,  where  he  declared  it*. 
It  is  surprising  to  find  among  the  Romans  such  justice, 
such  moderation  and  prudence,  at  a  time  too  when,  appa- 
rently, nothing  but  courage  and  ferocity  was  to  be  expected 
from  them.  By  such  scrupulous  delicacy  in  the  conduct  of 
her  wars,  Rome  laid  a  most  solid  foundation  for  her  sub- 
sequent greatness. 

A  declaration  of  war  being  necessary,  as  a  further  effort  §  52.  What 
to  terminate  the  difference  without  the  effusion  of  blood,  by  W*  to  con" 
making  use  of  the  principle  of  fear,  in  order  to  bring  the tam* 
enemy  to  more  equitable  sentiments, — it  ought,  at  the  same 
time  that  it  announces  our  settled  resolution  of  making  war, 
to  set  forth  the  reasons  which  have  induced  us  -to  take  up  [  310  ] 
arms.    This  is,  at  present,  the  constant  practice  among  the 
powers  of  Europe. 

After  a  fruitless  application  for  justice,  a  nation  may  §  53.   it  u 
proceed  to  a  declaration  of  war,  which  is  then  pure  and  ^J^*, 
simple.    But,  to  include  the  whole  business  in  a  single  act, con    ooa ' 
instead  of  two  separate  ones,  the  demand  of  justice  (called 
by  the  Romans  rernm  repetitio)  may,  if  we  think  proper,  be 
accompanied  by  a  conditional  declaration  of  war,  notifying 
that  we  will  commence  hostilities  unless  we  obtain  immediate 
satisfaction  on  such  or  such  subject.    In  this  case  there  is 
no  necessity  for  adding  a  pure  and  simple  declaration  of 
war, — the  conditional  one  sufficing,  if  the  enemy  delays 
giving  satisfaction. 

If  the  enemy,  on  either  declaration  of  war,  offers  equitable  S.  54.   The 
conditions  of  peace,  we  are  bound  to  refrain  from  hostilities ;  JJ^'Ji* 
for  as  soon  as  justice  is  done  to  us,  that  immediately  super-  ceLesmT 
sedes  all  right  to  employ  force,  which  we  are  not  allowed  the.oflfer  of 
to  use,  unless  for  the  necessary  maintenance  of  our  rights. 
To  these  offers,  however,  are  to  be  added  securities ;  for 
we  are  under  no  obligation  to  suffer  ourselves  to  be  amused 
by  empty  proposals.  The  word  of  a  sovereign  is  a  sufficient 
security,  as  long  as  he  has  not  disgraced  his  credit  by  any 
act  of  perfidy:  and  we  should  be  contented  with  it.    As  to 

*  Livy,  hb.  i.  cap.  31. 
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•OOB  in.  the  conditions  themselves,— besides  the  principal  subject, 
CHAP,  iv.   we  have  a  right  to  demand  a  reimbursement  of  the  expenses 

incurred  in  our  preparations  for  war. 

§  55.  For-      It  is  necessary  that  the  declaration  of  war  be  known  to 
e  state  aainst  whom  it  is  made.    This  is  all  which  the 


—  state  against  whom 

natural  law  of  nations  requires.  Nevertheless,  if  custom 
'  has  introduced  certain  formalities  in  the  business,  those 
nations  who,  by  adopting  the  custom,  have  given  their  tacit 
consent  to  such  formalities,  are  under  an  obligation  of  ob- 
serving them,  as  long  as  they  have  not  set  them  aside  by  a 
public  renunciation  (Prelim.  §  26).  Formerly,  the  powers 
of  Europe,  used  to  send  heralds,  or  ambassadors,  to  declare 
war;  at  present  they  content  themselves  with  publishing 
the  declaration  in  the  capital,  in  the  principal  towns,  or  on 
the  frontiers :  manifestoes  are  issued ;  and,  through  the  easy 
and  expeditious  channels  of  communication  which  the  esta- 
blishment of  posts  now  affords,  the  intelligence  is  soon 
spread  on  every  side. 

§  56.  other  Besides  the  foregoing  reasons,  it  is  necessary  for  a  nation 
reasons  for  to  pubijsh  the  declaration  of  war  for  the  instruction  and 
tyof  ^ "  direction  of  her  own  subjects,  in  order  to  fix  the  date  of  the 
rights  which  belong  to  them  from  the  moment  of  this  de- 
claration, and  in  relation  to  certain  effects  which  the  volun- 
tary law  of  nations  attributes  to  a  war  in  form.  Without 
such  a  public  declaration  of  war,  it  would,  in  a  treaty  of 
peace,  be  too  difficult  to  determine  those  acts  which  are  to 
be  considered  as  the  effects  of  war,  and  those  that  each 
nation  may  set  down  as  injuries  of  which  she  means  to 
demand  reparation.  In  the  last  treaty  of  Aix-la-Chapelle, 
between  France  and  Spain  on  the  one  side,  and  England  on 
the  other,  it  was  agreed  that  all  the  prizes  taken  before  the 
declaration  of  war  should  be  restored. 

37.  DC-        He  who  is  attacked  and  only  wages  defensive  war,  needs 
„ :          not  ^  make  any  hostile  declaration,— the  state  of  warfare 
being  sufficiently  ascertained  by  the  enemy's  declaration,  or 
]  open  hostilities.    In  modern  times,  however,  the  sovereign 
who  is  attacked,  seldom  omits  to  declare  war  in  his  turn, 
whether  from  an  idea  of  dignity,  or  for  the  direction  of  his 
subjects. 
§  as,  iiviijn      If  the  nation  on  whom  we  ha\e  determined  to  make  war 


o  TV*     1""  l:ot  a('11"t  anJ'  m™ster  or  herald  to  declare  it,—  what- 


o 

?u  onudbii-  evcr  the  custom  may  otherwise  be,  we  may  content  our- 
she  war,     selves  with  publishing  the  declaration  of  hostilities  within 
our  own  territories,  or  on  the  frontier;  and  if  the  declara- 

(143]l  But  there  s»ecms  to  ha  no  Law  Nat.  29,  3.    Bat,  in  England, 

uW'ute  necessity  fur  a  formal  de-  the  king  roust  have  assented  to  a  -war 

clditUion  of  war  to  render  U  legal.  to  render  it  strictly  legal.    Brooke's 

SeuobaertdUOBs  ofSir  IZVWi&m',  .\biid.  tit.  "  Denizen,   pi.  26;  The 

;n  y<pAfe,  -I  Rob.  Rc-p.  ;52  ;  C'lwi}  's  Jlwp,  I  Rob.  Rop.  106.—  C. 
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tion  does  not  come  to  the  knowledge  of  that  nation  before  BOOK  m. 
hostilities  are  commenced,  she  can  only  blame  herself.    The  CHAP- lv- 
Turks  imprison  and  maltreat  even  the  ambassadors  of  those 
powers  with  whom  they  are  determined  to  come  to  a  rupture : 
it  would  be  a  perilous  undertaking  for  a  herald  to  go  and 
declare  war  against  them  in  their  own  country.     Their 
savage  disposition,  therefore,  supersedes  the  necessity  of 
sending  one. 

But,  no  person  being  exempted  from  his  duty  for  the  sole  §59.  it  is  not 
reason  that  another  has  been  wanting  in  Ait,  we  are  not  to  to  **  omit 
omit  declaring  war  against  a  nation,  previous  to  a  commence-  on-et 
ment  of  hostilities,  because  that  nation  has,  on  a  former  tion. 
occasion,  attacked  us  without  any  declaration.  That  nation, 
in  so  doing,  has  violated  the  law  of  nature  (§51);  and  her 
fault  does  not  authorize  us  to  commit  a  similar  one. 

The  law  of  nations  does  not  impose  the  obligation  of  de-  J,0^ 
claring  war,  with  a  view  to  give  the  enemy  time  to  prepare 
for  an  unjust  defence.  The  declaration,  therefore,  need  not 
be  made  till  the  army  has  reached  the  frontiers;  it  is  even 
lawful  to  delay  it  till  we  have  entered  the  enemy's  territo- 
ries, and  there  possessed  ourselves  of  an  advantageous  post: 
it  must,  however,  necessarily  precede  the  commission  of  any 
act  of  hostility.  For  thus  we  provide  for  our  own  safety, 
and  equally  attain  the  object  of  a  declaration  of  war,  which 
is,  to  give  an  unjust  adversary  the  opportunity  of  seriously 
considering  his  past  conduct,  and  avoiding  the  horrors  of 
war,  by  doing  justice.  Such  was  the  conduct  of  that  ge- 
nerous prince,  Henry  the  Fourth,  towards  Charles  Emanuel 
duke  of  Savoy,  who  had  wearied  bis  patience  by  vain  and 
fraudulent  negotiations*. 

If  he  who  enters  a  country  with  an  army  kept  under  strict  §  ei.  Duty 
discipline,  declares  to  the  inhabitants  that  he  does  not  come  °? the  !nh<*- 
as  an  enemy,  that  he  will  commit  no  violence,  and  will  ac-  jf^*  on  * 
quaint  the  sovereign  with  the  cause  of  his  coming, — the  in-  army's  en- 
habitants  are  not  to  attack  him;  and  should  they  dare  totering* 
attempt  it,  he  has  a  right  to  chastise  them.    But  they  are  fo^a'd^*" 
not  to  admit  him  into  any  strong-holds,  nor  can  he  demand  claration  of 
admission.    It  is  not  the  business  of  subjects  to  commence  war* 
hostilities  without  orders  from  their  sovereign:  but  if  they 
are  brave  and  loyal,  they  will,  in  the  mean  time  seize  on  all  [    318  ] 
the  advantageous  posts,  and  defend  themselves  against  any 
attempt  made  to  dislodge  them. 

After  a  declaration  of  war  on  the  part  of  the  sovereign  §  62.  Com- 
who  has  thus  invaded  the  country,  if  equitable  conditions  mwicement 
are  not  offered  him  without  delay,  he  may  commence  his  °  hostllltics- 
operations;  for,  I  repeat  it,  he  is  under  no  obligation  to 
suffer  himself  to  be  amused.    But,  at  the  same  time,  we  are 

*  See  Sally's  Memoirs 
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never  to  lose  sight  of  the  principles  before  laid  down  (§§  £6 
and  51)  concerning  the  only  legitimate  causes  of  war.  To 
march  an  army  into  a  neighbouring  country  by  which  we 
are  not  threatened,  and  without  having  endeavoured  to  ob- 
tain, by  reason  and  justice,  an  equitable  reparation  for  the 
wrongs  of  which  we  complain,  would  be  introducing  a  mode, 
pregnant  with  evils  to  mankind,  and  sapping  the  founda- 
tions of  the  safety  and  tranquillity  of  states*  If  this  mode 
of  proceeding  be  not  exploded  and  proscribed  by  the  public 
indignation  and  the  concurrence  of  every  civilised  people, 
ituul  become  necessary  to  continue  always  in  a  military 
posture,  and  to  keep  ourselves  constantly  on  our  guard,  no 
less  in  times  of  profound  peace,  than  during  the  existence  of 
declared  and  open  war. 

The  sovereign  declaring  war  can  neither  detain  the  per- 
sons nor  the  property  of  those  subjects  of  the  enemy  who 
'  are  within  his  dominions  at  the  time  of  the  declaration. 
They  came  into  his  country  under  the  public  faith.  By  per- 
mitting them  to  enter  and  reside  in  his  territories,  he  tacitly 
.  promised  them  full  liberty  and  security  for  their  return. 
He  is  therefore  bound  to  allow  them  a  reasonable  time  for 
withdrawing  with  their  effects;  and  if  they  stay  beyond  the 
term  prescribed,  he  has  a  right  to  treat  them  as  enemies, — 
as  unarmed  enemies,  however.  But  if  they  are  detained  by 
an  insurmountable  impediment,  as  by  sickness,  he  must  ne- 
cessarily, and  for  the  same  reasons,  grant  them  a  sufficient 
extension  of  the  term.  At  present,  so  far  from  being  want- 
ing in  this  duty,  so*  ereigns  carry  their  attention  to  humanity 
still  farther,  so  that  foreigners,  who  are  subjects  of  the  state 
iisrainst  which  war  is  declared,  are  very  frequently  allowed 
full  time  for  the  settlement  of  their  affairs.  This  is  ob- 
scned  in  a  particular  manner  with  regard  to  merchants; 
and  the  case  is  moreover  carefully  provided  for  in  commer- 
cial treaties.  The  king  of  England  has  done  more  than 
this.  In  his  last  declaration  of  war  against  France,  he 
ordained  that  all  French  subjects  who  were  in  his  dominions, 
should  be  at  liberty  to  remain,  and  be  perfectly  secure  in 
their  persons  and  effects,  *'  provided  they  demeaned  them- 
"  selves  properly." 

We  have  said  (§  5G\  that  a  so\ereign  is  to  make  the  de- 
i  duration  of  war  public  within  his  dominions,  for  the  infor- 
,  mution  and  direction  of  his  subjects.  Pie  is  also  to  make 
known  his  declaration  of  war  to  the  neutral  powers,  in  order 
to  acquaint  them  with  the  justificatory  reasons  which  autho- 
rize it,— the  cause  which  obliges  him  to  take  up  arms,— and 
to  notify  to  them  that  such  or  such  a  nation  is  his  enemy, 
that  they  may  conduct  themselves  accordingly.  We  shall 

(144)  See,  in  general,  1  Chitty's  Com.  L.414.— C. 
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even  see  that  this  is  necessary  in  order  to  obviate  all  diffi-  BOOK  in. 
culty,  when  we  come  to  treat  of  the  right  to  seize  certain  CH*P- yy- 
things  which  neutral  persons  are  carrying  to  the  enemy, 
and  of  what  is  termed  contraband)  in  time  of  war.     This 
publication  of  the  war  may  be  called  declaration,  and  that 
which  is  notified  directly  to  the  enemy,  denunciation;  and, 
indeed,  the  Latin  term  is  denunciatio  belli* 

War  is  at  present  published  and  declared  by  manifestoes. 
These  pieces  never  fail  to  contain  the  justificatory  reasons, 
good  or  bad,  on  which  the  party  grounds  his  right  to  take 
up  arms.  The  least  scrupulous  sovereign  would  wish  to  be 
thought  just,  equitable,  and  a  lover  of  peace:  he  is  sensible 
that  a  contrary  reputation  might  be  detrimental  to  him. 
The  manifesto  implying  a  declaration  of  war,  or  the  decla- 
ration itself,  printed,  published,  and  circulated  throughout 
the  whole  state,  contains  also  the  sovereign's  general  orders 
to  his  subjects  relative  to  their  conduct  in  the  war*. 

In  so  civilised  an  age,  it  may  be  unnecessary  to  observe,  §  65.  De- 
that,  in  those  pieces  which  are  published  on  the  subject  of  comm  and 

war,  it  is  proper  to  abstain  from  every  opprobious  expres-  ^^^ 

•       •    T  *.  •  OI^T         •        •.  i  -i  r    i    to  fte  OD- 

sion  indicative  of  hatred,  animosity,  and  rage,  and  only  served  in 

calculated  to  excite  similar  sentiments  in  the  bosom  of  the the  mani- 
enemy.  A  prince  ought  to  preserve  the  most  dignified  de-  festoc8- 
corum,  both  in  his  words  and  in  his  writings.  He  ought  to 
respect  himself  in  the  person  of  his  equals:  and  though  it 
is  his  misfortune  to  be  at  variance  with  a  nation,  shall  he 
inflame  the  quarrel  by  offensive  expressions,  and  thus  de- 
prive himself  even  of  the  hopes  of  a  sincere  reconciliation? 
Homer's  heroes  call  each  other  "  dog"  and  "  drunkard:" 
but  this  was  perfectly  in  character,  since,  in  their  enmity, 
they  knew  no  bounds.  Frederic  Barbarossa,  and  other  em- 
perors, and  the  popes  their  enemies,  treated  each  other 
with  as  little  delicacy.  Let  us  congratulate  our  age  on  the 
superior  gentleness  of  its  manners,  and  not  give  the  name  of 
unmeaning  politeness  to  those  attentions  which  are  produc- 
tive of  real  and  substantial  effects. 

Those  formalities,  of  which  the  necessity  is  deducible  §  66.  What 
from  the  principles  and  the  very  nature  of  war,  are  the  cha- is 
racteristics  of  a  lawful  war  in  due  form  (jus turn  lellum). 
Grotius  saysf,  that,  according  to  the  law  of  nations,  two 
things  are  requisite  to  constitute  a  solemn  or  formal  war — 
first,  that  it  be,  on  both  sides,  made  by  the  sovereign  au- 
thority,— secondly,  that  it  be  accompanied  by  certain  for- 

*  It  is  remarked,  as  a  very  singular  should  "  demean  themselves  properly," 

circumstance,  that  Charles  the  Se-  — and  moreover  his  protection  and 

cond,  king  of  Great  Britain,  in  his  favour  to  such  of  them  as  might 

declaration  of  war  against  France,  choose  to  emigrate  to  his  dominions, 

dated  February  9,  1668,  promised  f  De  jure  Belli  etPacis,  lib.  i.  cap. 

security  to   French    subjects    who  lii.  §  4. 
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HOOK  ni.  malities.  These  formalities  consist  in  the  demand  of  a  just 
•  "'"•  satisfaction  frerum  reaetUio),  and  in  the  declaration  of  war, 
at  least  on  the  part  of  him  who  attacks;—  for  defensive  war 
requires  no  declaration  (§  $7),  nor  even,  on  urgent  occasions, 
an  express  order  from  the  sovereign.  In  effect,  these  two 
[  320  ]  conditions  are  necessarily  required  in  every  war  which  shall, 
according  to  the  law  of  nations,  be  a  legitimate  one,  that  is 
to  say,  such  a  war  as  nations  have  a  right  to  wage.  The 
right  of  making  war  belongs  only  to  the  sovereign  (§  4):  and 
it  is  only  after  satisfaction  has  been  refused  to  him  (i  87), 
and  even  after  he  has  made  a  declaration  of  war  (?  51),  that 
he  has  a  right  to  take  up  arms  (145). 

What  a  «-  A  war  in  due  form  is  also  called  a  regular  war,  because 
SUM  c?tafl  ™Ies«  eitfaer  Prescribed  by  the  law  of  nature,  or 
noticed  in  adopted  by  custom,  dre  observed  in  it. 
courts  of  Legitunate  and  formal  warfare  must  be  carefully  distin- 
jusrfoc,  a*,  gmshed  from  those  illegitimate  and  informal  wars,  or  rather 
S6i/iti,toPre{fatory  expeditions,  undertaken  either  without  lawful 
be  diain.  authority  or  without  apparent  cause,  as  likewise  without 
£e  ".sual  formalit«*.  and  solely  with  a  view  to  plunder. 
Jf  potius  »!•*•  several  instances  of  the  Utter*.  Such  were 
tue  enterprises  ot  the  graadeg  compagniet  which  had  as- 
sembled  in  France  during  the  wars  with  the  English  — 
ann.es  of  banditti,  who  ranged  about  Europe,  purely  for 
spoil  and  plunder:  such  were  the  cruises  of  the  buccaneers 
without  commission,  and  in  time  of  peace;  and  such  in  eel 
neral  are  the  depredations  of  pirates.  To  the  same  cSs 
belong  almost  all  the  expeditions  of  the  Barbary  corsairs: 


It  has  been  i«d  down,  that 


w£«a      *Z-    .    law aow*  that   90' S- p-) observed,  that, in  orderto 

^tavKL-ss:  sr^ftii'.aj 

otyutux,  whether  of  Common  iaw,  claration  of  the  smb.  A  «j  w.iT  rf" 
fip^r,  Admird*.  orPnze  Co«,rt,it  «cogrf^  a"*^'  ^"f^^ 
£S !!!»-£'?«•»•'«  notfeng«tJhePM 


,,  a 

orw«/r«%,thesarae  isnowuiually   courts  of  mta          T 


AND  WAR  )N  DUE  FORM. 

though  authorized  by  a  sovereign,  they  are  undertaken  BOOKUI. 
without  any  apparent  cause,  and  from  no  other  motive  than  CBA*-  «*•_ 
the  lust  of  plunder.    These  two  species  of  war,  I  say,— the 
lawful  and  the  illegitimate,— are  to  be  carefully  distin- 
guished, as  the  effects  and  the  rights  arising  from  each  are 
very  different. 

In  order  fully  to  conceive  the  grounds  of  this  distinction,  §  63. 
it  is  necessary  to  recollect  the  nature  and  object  of  lawful  Grounds  of 
war.  It  is  only  as  the  last  remedy  against  obstinate  iqua- IS  dWno" 
tice  that  the  law  of  nature  allows  of  war.  Hence  arise  the 
rights  which  it  gives,  as  we  shall  explain  in  the  sequel: 
hence  likewise  the  rules  to  be  observed  in  it.  Since  it  is 
equally  possible  that  either  of  the  parties  may  have  right  on 
his  side, — and  since,  in  consequence  of  the  independence 
of  nations,  that  point  is  not  to  be  decided  by  others  (§  40), 
— the  condition  of  the  two  enemies  is  the  same,  while  the 
war  lasts.  Thus,  when  a  nation,  or  a  sovereign,  has  declared 
war  against  another  sovereign  on  account  of  a  difference 
arisen  between  them,  their  war  is  what  among  nations  is 
called  a  lawful  and  formal  war;  and  its  effects  are,  by  the 
voluntary  law  of  nations,  the  same  on  both  sides,  inde- 
pendently of  the  jnstice  of  the  cause,  as  we  shall  more  fully 
shew  in  the  sequel*.  Nothing  of  this  kind  is  the  case  in  an 
informal  and  illegitimate  war,  which  is  more  properly  called 
depredation.  Undertaken  without  any  right,  without  even 
an  apparent  cause,  it  can  be  productive  of  no  lawful  effect, 
nor  give  any  right  to  the  author  of  it.  A  nation  attacked 
by  such  sort  of  enemies  is  not  under  any  obligation  to  ob- 
serve towards  them  the  rules  prescribed  in  formal  warfare* 
She  may  treat  them  as  robbers.  The  inhabitants  of  Geneva,  [  ggi  ] 
after  defeating  the  famous  attempt  to  take  their  city  by 
escalade  f,  caused  all  the  prisoners  whom  they  took  from 
the  Savoyards  on  that  occasion  to  be  hanged  up  as  robbers, 
who  had  come  to  attack  them  without  cause  and  without  a 
declaration  of  war.  Nor  were  the  Genevese  censured  for 
this  proceeding,  which  would  have  been  detested  in  a  formal 
war. 

*  See  chap.  xii.  of  this  book.  f  In  the  year  1602. 
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CHAP.  V. 

OF  THE  ENEMY,  AND  OF  THINGS  BELONGING  TO  THE  ENEMY. 

L69.  Who      THE  enemy  is  he  with  whom  a  nation  is  at  open  war. 
an  ene-    The  Latins  had  a  particular  term  (Hostis)  to  denote  a 
my  <147)t   public  enemy,  and  distinguished  him  from  a  private  enemy 

(147)  As  to  the  definition  of  an  Rep.  548;  Mennett  v.  Bonham,  15 
alien  enemy,  and  of  what  is  less  than  a  East,  489;  Willan  v.  Patteson,  7 
general  enemy,  and  merely  an  hostile  Taunt.  439 ;  Grotius,  B.  3,  c.  4,  s.  8 ; 
character,QTho8ttiere9idence,oi  hostile  Bmkershoefc,  B.I,  c.  3;  Chitty'sL. 
trade,  and  of  the  modern  decisions  Nat.  1  to  27.  The  exceptions  to  that 
on  the  diversities;  see  Boedes  Lust,  rule  are  sometimes  by  express  treaty; 
5Rob.Rep.233;  1  Chitty'sCommer-  (seeSWard^sLawof Nat.  358);  and 
cial  Law,  394  to  412,  Id.  Index,  tit.  in  Great  Britain  have  been  permitted 
Hostile  Character,  and  Chitty's  L.  by  temporary  acts,  or  by  orders  in 
Nat.  30  to  64.  council,  authorizing^thejmvy  council 

In  some  cases,  the  generous  and  be- 
neficial conductor  an  enemy  mil  obli- 
terate his  hostile  character,  and  pre- 
clude his  property  from  becoming 


to  grant  licenses.  (See  rhilhmore  on 
Licenses,  5).  The  case  of  prisoners 
at  war  contracting  for  necessaries, 
constitutes  an  exception.  Antoine  v, 

subject  to  seizure,  as  was  beautifully  Morshead,  6  Taunt  237—447;  1 
illustrated  by  Sir  W.  Scott's  decision  Marsh.  Rep.  558 ;  Danby  v.  Itfor*- 
in  Jotige  J.  Baumann,  where  an  Eng-  head, 6Taunt 332;  Vattel,poj*,§2e4, 
lish  fngate,with  her  officers  and  crew,  p.  414. 

having  been  sa\  ed  from  shipwreck  by  Questions  sometimes  arise,  whether 
a  foreign  vessel  and  crew,  the  former  a  commercial  transaction  between 
ungratefully  carried  the  latter  into  parties  in  different  countries,  after- 
port  as  prize;  but  a  restoration  was  wards  at  war  with  each  other,  as  for 
decreed,  on  the  ground  that  such  a  instance,  Great  Britain  and  America, 
service  had  blotted  out  and  obliterated  pending  war,  or  on  the  eve  of  war,  be- 
the  character  of  enemy.  1  Rob.  Rep.  tween  these  countries,  vrts  portion  illi- 
245 ;  and  see  §§  \7&,po$t,  pp.  374-5.  citum.  If  it  be  pending  war,  or  in 
Of  the  illegality  of  commerce  be-  contemplation  of  it,  and  against  its 
tween  subjects  of  belligerent  states.—  spirit,  and  not  expressly  licensed  by 
Vattel  is  very  succinct  upon  this,  in  the  Government,  then  it  is  illegal.  See 
modern  times,  the  most  important  the  rule  in  the  case  of  M'Gavon  v. 
consequences  of  war.  In  general  it  Stewart,  in  the  House  of  Lords  (14 
is  illegal  for  the  private  subjects  of  July,  1830)  4  Wils.  &  Shaw,  193-4. 
belligerents  to  have  any  commercial  An  alien  carrying  on  trade  in  an  ene* 
transactions  or  dealings  between  each  my's  country,  though  resident  there  also 
other,  in  expectation  of  or  pending  the  m  the  character  of  consul  of  a  neutral 
war,  for  otherwise  assistance  might  be  state,  has  been  considered  an  alien 
rendered  to  the  enemy,  enabling  them  enemy,  and  as  such  disabled  to  sue, 
to  protract  the  war,  and,  under  colour  and  liable  to  confiscation.  Albrebtcht 
of  commerce,  secret  communications  v.  Susmann,  2  Ves.  &  Bearaes,  323. 
might  be  made  injurious  to  the  states  But  these  rules  prohibiting  com- 
of  each  country;  and  therefore  there  merce  between  the  subjects  of  belti- 
is  no  such  thing  as  a  war  for  arms,  and  gerent  states,  do  not  affect  neutrals 
a  peace  for  commerce.  The  rule,  (excepting,  indeed,  the  liability  to  vi- 
and the  principle  upon  which  it  is  sitation  and  search) ;  and,  therefore, 
founded,  are  folly  commented  upon  actions  may  be  sustained  in  England 
zti  the  case  of  The  Hoop,  1  Rob.  by  a  neutral  on  a.  promissory-note 
Rep,  196;  Potts  v.  Bell,  8  Term  given  to  him  by  a  British  subject  in 
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(Inimicus).  Our  language  affords  but  one  word  for  these  BOOK  m. 
two  classes  of  persons,  who  ought,  nevertheless,  to  be  care- .  C1MT>-V- 
fully  distinguished.  A  private  enemy  is  one  who  seeks  to 
hurt  us,  and  takes  pleasure  in  the  evil  that  befalls  us.  A 
public  enemy  forms  claims  against  us,  or  rejects  ours,  and 
maintains  his  real  or  pretended  rights  by  force  of  arms. 
The  former  is  never  innocent;  he  fosters  rancour  and  ha- 
tred in  his  heart.  It  is  possible  that  the  public  enemy  may 
be  free  from  such  odious  sentiments,  that  he  does  not  wish 
us  ill,  and  only  seeks  to  maintain  his  rights.  This  observa- 
tion is  necessary  in  order  to  regulate  the  dispositions  of 
our  heart  towards  a  public  enemy. 

When  the  sovereign  or  ruler  of  the  state  declares  war  §  70.  All 
against  another  sovereign,  it  is  understood  that  the  whole  JJ^JJ" 
nation  declares  war  against  another  nation;  for  the  sovereign  states  at 
represents  the  nation,  and  acts  in  the  name  of  the  whole  war  are 
society  (Book  I.  §§  -10,  41);  and  it  is  only  in  a  body,  and  in  «««mies' 
her  national  character,   that  one  nation  has  to  do  with 
another.    Hence,  these  two  nations  are  enemies,  and  all 
the  subjects  of  the  one  are  enemies  to  all  the  subjects  of  the 
other.     In  this  particular,  custom  and  principles  are  in 
accord. 

Enemies  continue  such  wherever  they  happen  to  be.  §71.  and 
The  place  of  abode  is  of  no  consequence  here.    It  is  the  continue  to 
political  ties  which  determine  the  character.    Whilst  a  man  JJ ^ptece* 
continues  a  citizen  of  his  own  country,  he  is  the  enemy  of 
all  those  with  whom  his  nation  is  at  war.    But  we  must  not 
hence  conclude  that  these  enemies  may  treat  each  other  as 
such,  wherever  they  happen  to  meet.    Every  one  being 
master  in  his  respective  country,  a  neutral  prince  will  not 
allow  them  to  use  any  violence  in  his  territories. 

Since  women  and  children  are  subjects  of  the  state,  and  §  72.  Who- 
members  of  the  nation,  they  are  to  be  ranked  in  the  class  of  JJJJE 
enemies.    But  it  does  not  thence  follow  that  we  are  jus-aretobeac- 
tifiable  in  treating  them  like  men  who  bear  arms,  or  are  counted 
capable  of  bearing  them.    It  will  appear  in  the  sequel, cneimea- 
that  we  have  not  the  same  rights  against  all  classes  of  [  322  ] 
enemies. 

When    once  we  have    precisely  determined  who  our  §73.  Things 

an  enemy's  country,  for  goods  sold  But,  in  general,  he  who  maintains 

by  the  neutral  to  the  latter  there,  an  establishment  or  -house  of  com- 

Cowp.  383;  Haurret  v.  Morris,  3  meroe  in  a  hostile  country,  is  to  be 

Campb.  303.    And  it  has  even  been  considered  as  impressed  with  a  hos- 

held,  thai  an  Englishman  domiciled  tile  character,  with  reference,  at  least, 

in  a  foreign  state  in  amity  with  this  to  so  much  of  his  commerce  as  may 

country  may  lawfully  exercise   the  be   connected  with  that  establish- 

privileges  of  a  subject  of  the  place  mem;  and  this,  whether  he  maintains 

where  he  is  resident,  to  trade  with  that  establishment  as  a  partner, 01 -as 

a  nation  in  hostility  with  England,  a  sole  trader.    The  Cttto,  3  Rob.  38 ; 

1  Maule  &  Selwyn,  726,  sed  qitare.  The  Portland,  Id.  41  to  44.— U 
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enemies  are,  it  is  easy  to  know  what  are  the  things  belong- 
ing  to  the  enemy  (res  hostiles).    We  have  shewn  that  not 


belonging  to  ^  fl^  sovereign  with  whom  we  are  at  war  is  an  enemy, 
the  enemy  ^  ^  hia  whoje  natjoin  eyen  the  very  women  and  chil- 

dren.    Every  thing,   therefore,   which,  belongs  to   that 

nation—to  the  state,  to  the  sovereign,  to  the  subjects,  of 

whatever  age  or  sex,—  every  tiling  of  that  kind,  I  say,  falls 

under  the  description  of  things  belonging  to  the  enemy. 

§  74.  con-       And,  with  respect  to  things,  the  case  is  the  same  as  with 

timiesuch  respect  to  persons:—  things  belonging  to  the  enemy  con* 

everywhere.  tjnue  ^^  ^erever  they  are.    But  we  are  not  hence  to 

conclude,  any  more  than  in  the  case  of  persons  (§  71),  that 

we  everywhere  possess  a  right  to  treat  those  things  as 

things  belonging  to  the  enemy. 

§  75.  ton-  Since  it  is  not  the  place  where  a  thing  is,  which  deter- 
mines  tfae  nature  °f  that  tJling>  but  t*16  character  of  the 
person  to  whom  it  belongs,—  things  belonging  to  neutral  per- 
sons, which  happen  to  be  in  an  enemy's  country,  or  on  board 
an  enemy's  skips,  are  to  be  distinguished  from  those  which 
belong  to  the  enemy.  But  it  is  the  owner's  business  to  ad- 
duce evident  proof  that  they  are  his  property:  for,  in  de- 
fault of  such  proof,  a  thing  is  naturally  presumed  to  belong 
to  the  nation  in  whose  possession  it  is  found  (14*8), 
§  70.  Lands  The  preceding  section  relates  to  moveable  property:  but 
ibJe^i  in  *^e  "^  is  d'fferent  ^th  respect  to  immoveable  possessions, 
an  enemy  '3  such  as  landed  estates.  Since  all  these  do  in  some  mea- 
conntry.  Spre  belong  to  the  nation,  are  part  of  its  domain,  of  its  ter- 
ritory, and  under  its  government  (Book  I.  §§  204?,  235, 
Book  II.  §  114)—  and  since  the  owner  is  still  a  subject  of 
the  country  as  possessor  of  a  landed  estate,  —  property  of 
this  kind  does  not  cease  to  be  enemy's  property  (res  has- 
tiles),  though  possessed  by  a  neutral  foreigner.  Neverthe- 
less, war  being  now  carried  on  with  so  much  moderation 
and  indulgence,  protections  are  granted  for  houses  and 
lands  possessed  by  foreigners  in  an  enemy's  country.  For 
the  same  reason,  he  who  declares  war  does  not  confiscate 
the  immoveable  property  possessed  in  his  country  by  his 
enemy's  subjects.  By  permitting  them  to  purchase  and  pos- 
sess such  property,  he  has  in  that  respect  admitted  them 
into  the  number  of  his  subjects.  But  the  income  may  be 
sequestrated,  in  order  to  prevent  its  being  remitted  to  the 
enemy's  country. 

§  77.  Things  Among  the  things  belonging  to  the  enemy,  are  likewise 
fnem^  b£a  incorPoreaI  things,—  all  his  rights,  claims,  and  debts,  ex- 
third  party.  cepting,  however,  those  kind  of  rights  granted  by  a  third 

(148)  As  to  protection  to  neutrals'  Id.  Index,  tit.  Neutrals;  1  Chitty's 
property  and  modem  decisions,  see  1  L,  Nat.  34,  54,  110—113,  183  :  Id, 
Chm/sCommereial  Law,  385-440;  Index,  tit.  Neutrals.—  C. 
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party,  and  in  which  the  grantor  is  so  far  concerned,  that  it  BOOK  HL 
is  not  a  matter  of  indifference  to  him,  in  what  hands  they  .<"»**•*• 
are  vested.    Such,  for  instance,  are  the  rights  of  commerce. 
But  as  debts  are  not  of  this  number,  war  gives  us  the  same 
rights  over  any  sums  of  money  due  by  neutral  nations  to 
our  enemy,  as  it  can  give  over  his  other  property  (149). 

When  Alexander,  by  conquest,  became  absolute  master 
of  Thebes,  he  remitted  to  the  Thessalians  a  hundred  ta- 
lents which  they  owed  to  the  Thebans*.  The  sovereign 
has  naturally  the  same  right  over  what  his  subjects  may 
owe  to  enemies.  He  may  therefore  confiscate  debts  of  this 
nature,  if  the  term  of  payment  happen  in  the  time  of  war; 
or  at  least  he  may  prohibit  his  subjects  from  paying  while 
the  war  continues.  But,  at  present,  a  regard  to  the  advan- 
tage and  safety  of  commerce  has  induced  all  the  sovereigns 
of  Europe  to  act  with  less  rigour  in  this  point  (150).  And  as 
the  custom  has  been  generally  received,  he  who  should  act 
contrary  to  it  would  violate  the  public  faith;  for  strangers 
trusted  his  subjects  only  from  a  firm  persuasion  that  the  ge- 
neral custom  would  be  observed.  The  state  does  not  so 
much  as  touch  the  sums  which  it  owes  to  the  enemy:  money 
lent  to  the  public  is  everywhere  exempt  from  confiscation 
and  seizure  in  case  of  war. 


CHAP.  VI. 

OF  THE  ENEMY'S  ALLIES — OP  WARLIKE  ASSOCIATIONS — OP 
AUXILIARIES  AND  SUBSIDIES. 

WE  have  sufficiently  spoken  of  treaties  in  general,  and  § 78.  Trea- 
shall  here  touch  on  this  subject  only  in  its  particular  rela-         *11" 
tions  to  war.      Treaties  relating  to  war  are  of  several 
kinds,  and  vary  in  then:  objects  and  clauses,  according  to 
the  will  of  those  who  make  them.    Besides  applying  to 
them  all  that  we  have  said  of  treaties  in  general  (Book  II. 
Ch.  XII.  &c.),  they  may  also  be  divided  into  treaties  real 
and  personal,  equal  and  unequal,  &c.    But  they  have  also 
their  specific  differences,  viz.  those  which  relate  to  their 
1  object,  war. 


(149)  This  was  the  antient  law  of  423;  iChitiy's  I*  Nat.  83  to  86. 
nations,  Att.  Gen.  v.  Weedon,  Parker  — C.  m 

Rep.  267,  though  certainly  denied  by      *  Grotius,  de  Jure  Belli  &  Pacis, 
Rolle,  3.    At  all  events,  it  is  DOW  lib.  iii.  cap.  viii.  §4. 
altered;  see  authorities,  ante.,  284,  n,      (ISO)  See  supra,  n.  (149). 
(134);  1  Chitty's  Commercial  Law, 
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BOOK  in.  "Under  this  relation,  alliances  made  for  warlike  purposes 

CHAP,  vi.  are  divided  in  general  into  defensive  and  offensive  alliances. 
- 


79.  ,  DC-     jn  foe  formers  the  nation  engages  only  to  defend  her  ally  in 

n 


nai-  case  he  be  attacked:  in  the  latter,  she  unites  with  him  for 
liances.  the  purpose  of  making  an  attack,  —  of  jointly  waging  war 
against  another  nation.  Some  alliances  are  both  offensive 
and  defensive;  and  there  seldom  is  an  offensive  alliance 
which  is  not  also  a  defensive  one.  But  it  is  very  usual  for 
alliances  to  be  purely  defensive:  and  these  are  in,  general 
the  most  natural  and  lawful.  It  would  be  a  tedious  and 
[  324  ]  even  a  useless  task  to  enumerate  in  detail  all  the  varieties 
incident  to  such  alliances.  Some  are  made,  without  re- 
striction, against  all  opponents:  in  others,  certain  states  are 
excepted:  others  again  are  formed  against  such  or  such  a 
nation  expressly  mentioned  by  name. 

§  so.  Dif-       But  a  difference  of  great  importance  to  be  observed,  es- 

ference  be-  peciafly  in  defensive  alliances,  is  that  between  an  intimate 

iikeeasw^  an(*  complete  alliance,  in  which  we  agree  to  a  union  of  in- 

ationsana  terests,—  and  another,  in  which  we  only  promise  a  stated 

auxiliary     succour.    The  alliance  in  which  we  agree  to  a  union  of  in- 

treaties,      ^erests  is  a  warlike  association:  each  of  the  parties  acts 

with  his  whole  force;  all  the  allies  become  principals  in  the 

war;  they  have  the  same  friends  and  the  same  enemies. 

But  an  alliance  of  this  nature  is  more  particularly  termed  a 

warlike  association,  when  it  is  offensive. 

§  si.  AUX-      When  a  sovereign,  without  directly  taking  part  in  the 
||^ys        war  made  by  another  sovereign,  only  sends  him  succours  of 
troops  or  ships,  these  are  called  auxiliaries. 

The  auxiliary  troops  serve  the  prince  to  whom  they  are 
sent,  according  to  tneir  sovereign's  orders.  If  they  are 
purely  and  simply  sent  without  restriction,  they  are  to  serve 
equally  on  the  offensive  and  the  defensive;  and,  for  the  parti- 
culars of  their  operations,  they  are  to  obey  the  directions  of 
the  prince  to  whose  assistance  they  come.  Yet  this  prince 
has  not  the  free  and  entire  disposal  of  them,  as  of  his  own 
subjects:  they  are  granted  to  him  only  for  his  own  wars; 
and  he  has  no  right  to  transfer  them,  as  auxiliaries,  to  a 
third  power. 

$  82.  Sub-  Sometimes  this  succour  from  a  potentate  who  does  not 
tidies.  directly  take  part  in  the  war,  consists  in  money:  and  then  it 
is  called  a  subsidy.  This  term  is  now  often  taken  in  ano- 
ther sense,  and  signifies  a  sum  of  money  annually  paid  by 
one  sovereign  to  another  in  return  for  a  body  of  troops, 
which  the  latter  furnishes  to  the  other  to  carry  on  his  wars, 
or  keeps  in  readiness  for  his  service.  The  treaties  for  pro- 
curing such  a  resource  are  called  subsidiary  treaties. 
France  and  England  have  at  present  such  treaties  existing 
with  several  of  the  northern  powers  and  princes  in  Ger- 
many, and  continue  them  even  in  times  of  peace. 
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In  order,  now,  to  judge  of  the  morality  of  these  several  BOOK  m. 
treaties  or  alliances,— of  their  legitimacy  according  to  the  .°°AP'VI'. 
law  of  nations,  we  must,  in  the  first  place,  lay  down  this  ;  n5^h" 
incontrovertible  principle,  that  It  is  lawful  and  commend-  allowed  to 
able  to  succour  and  assist,  by  all  possible  means,  a  nation  «S8"t  »»- 
engaged  in  a  just  war;  and  it  is  even  a  duty  incumbent  on  other' 
every  nation,  to  give  such  assistance,  when  she  can  give  it 
without  injury  to  herself.    But  no  assistance  whatever  is  to 
be  afforded  to  him  who  is  engaged  in  an  unjust  war.    There 
is  nothing  in  this  which  is  not  demonstrated  by  what  we 
have  said  of  the  common  duties  of  nations  towards  each 
other  (Book  II.  Ch.  I).    To  support  the  cause  of  justice 
when  we  are  able,  is  always  commendable:  but,  in  assisting 
the  unjust,  we  partake  of  his  crime,  and  become,  like  him, 
guilty  of  injustice. 

If,  to  the  principle  we  have  now  laid  down,  you  add  the  §  84.  and  to 
consideration  of  what  a  nation  owes  to  her  own  safety,  and  makc  alli- 
of  the  care  which  it  is  so  natural  and  so  fit  that  she  should  ^ for 
take  to  put  herself  in  a  condition  to  resist  her  enemies,  you  r   ggg  i 
will  the  more  readily  perceive  how  clear  a  right  a  nation 
has  to  make  warlike  alliances,  and  especially  defensive  al- 
liances, whose  sole  tendency  is  to  maintain  all  parties  in 
the  quiet  and  secure  possession  of  their  property. 

But  great  circumspection  is  to  be  used  in  forming  such 
alliances.  Engagements  by  which  a  nation  may  be  drawn 
into  a  war  at  a  moment  when  she  leasts  expects  it,  ought 
not  to  be  contracted  without  very  important  reasons,  and  a 
direct  view  to  the  welfare  of  the  state.  We  here  speak  of 
alliances  made  in  time  of  peace,  and  by  way  of  precaution 
against  future  contingencies. 

If  there  be  question  of  contracting  an  alliance  with  a  na-  §  85.  Aia- 
tion  already  engaged  in  a  war,  or  on  the  point  of  engaging  ^Vna^ 
in  one,  two  things  are  to  be  considered:  I.  The  justice  of  Jin  actually 
that  nation's  quarrel.    '2.  The  welfare  of  the  state.    If  the  engaged  in 
war  which  a  prince  wages,  or  is  preparing  to  wage,  be  un-  war- 
just,  it  is  not  allowable  to  form  an  alliance  with  him;  for 
injustice  is  not  to  be  supported.    If  he  is  justifiable  in 
taking  up  arms,  it  still  remains  to  be  considered  whether  the 
welfare  of  the  state  allows  or  requires  us  to  embark  in  his 
quarrel:  for  it  is  only  with  a  view  to  the  welfare  of  the 
state  that  the  sovereign  ought  to  use  his  authority:  to  that 
all  his  measures  should  tend,  and  especially  those  of  the 
most  important  nature.     What  other  consideration  can 
authorise  him  to  expose  his  people  to  the  calamities  of 
war? 

As  it  is  only  for  the  support  of  a  just  war  that  we  are  al-  §  «<*•  Tacit 
lowed  to  give  assistance  or  contract  alliances, — every  Bl-Jwy  iw- 
liance,  every  warlike  association,  every  auxiliary  treaty,  uke  aiu- " 
contracted  by  way  of  anticipation  in  time  of  peace,  and  with 
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BOOK  in.  no  view  to  any  particular  war,  necessarily  and  of  itself  in- 
CHAP-VI-  eludes  this  tacit  clause— that  the  treaty  shall  not  be  obliga- 
tory except  in  case  of  a  just  war.    On  any  other  footing 
the  alliance  could  not  be  validly  contracted.    (Book  II.  §§ 
161,  168). 

But  care  must  be  taken  that  treaties  of  alliance  be  not 
thereby  reduced  to  empty  and  delusive  formalities.  The 
tacit  restriction  is  to  be  understood  only  of  a  war  which  is 
evidently  unjust;  for  otherwise  a  pretence  for  eluding 
treaties  would  never  be  wanting.  Is  there  question  of  con- 
tracting an  alliance  with  a  power  actually  at  war?  It  be- 
hoves you  most  religiously  to  weigh  the  justice  of  his  cause: 
the  judgment  depends  solely  on  you,  since  you  owe  him  no 
assistance  any  farther  than  as  his  quarrel  is  just,  and  your 
own  circumstances  make  it  convenient  for  you  to  embark  in 
it.^  But  when^once  engaged,  nothing  less  than  the  manifest 
injustice  of  his  cause  can  excuse  you  from  assisting  him. 
In  a  doubtful  case,  you  are  to  presume  that  your  ally  has 
justice  on  his  side ;  that  being  his  concern* 

But  if  you  entertain  strong  doubts,  you  may  very  fairly 
and  commendably  interpose  to  effect  an  accommodation. 
Thus  you  may  bring  the  justice  of  the  cause  to  the  test  of 
[  326  ]  evidence,  by  discovering  which  of  the  contending  parties  re- 
fuses to  accede  to  equitable  conditions. 

§87.  TO  re-  m  As  every  alliance  implies  tihe  tacit  clause  above~men- 
fose  sue-  tioned,  he  who  refuses  to  succour  his  ally  in  a  war  that  is 
JJJSt1^  Manifestly  unjust,  is  not  chargeable  with  a  breach  of  al- 
ls no  breach  Ka5_C.?' 

of  alliance.      When  alliances  have  thus  been  contracted  beforehand, 
§  88.  What  the  question  is,  to  determine,  in  the  course  of  events,  those 
jbAriTb.    Cases  *n  w*"ch  our  engagements  come  in  force,  and  we  are 
bound  to  act  in   consequence  of  the  alliance.    This  is 
what  is  called  casus  feeder  is  t  or  case  of  the  alliance,  and 
is  to  be  discovered  in  the  concurrence  of  the  circumstances 
for  which  the  treaty  has  been  made,  whether  those  circum- 
stances have  been  expressly  specified  in  it,  or  tacitly  sup- 
posed.   Whatever  has  been  promised  in  the  treaty  of  al- 
liance is  due  in  the  casusf&deris,  and  not  otherwise. 
§  89.  it          As  the  most  solemn  treaties  cannot  oblige  any  one  to  fa- 
never  takes  vour  an  unjust  quarrel  (§  86),  the  casusfcederis  never  takes 
S'Tst*  wl?  place  in  a  wa?  "*at  is  manifestly  unjust, 
s  9QS H™      *n  a  Defensive  alliance,  the  casus  fosdens  does  not  exist 
it  eSstTin  a  lmn*ediately  on  our  ally  being  attacked.    It  is  still  our  duty 
defensive     to  examine  whether  he  bas  not  given  his  enemy  just  cause 
war,          to  make  war  against  him :  for  we  cannot  have  engaged  to 
undertake  his  defence  with  the  view  of  enabling  him  to  in- 
sult others,  or  to  refuse  them  justice.    If  he  is  in  the  wrong, 
we  must  induce  him  to  offer  a  reasonable  satisfaction;  and 
if  Ins  enemy  will  not  be  contented  with  it,  then,  and  not 
till  then,  the  obligation  of  defending  him  commences. 
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But,  if  the  defensive  alliance  contains  a  guarantee  of  all  BOOK  "'• 
the  territories  at  that  time  possessed  by  the  ally,  the  casus  f™*££.* 
fcederis  immediately  takes  place  whenever  those  territories  I  tr^tr  ofn 
are  invaded  or  threatened  with  an  invasion.    If  they  are  guarantee. 
attacked  for  a  just  cause,  we  must  prevail  on  our  ally  to  give 
satisfaction;  but  we  may  on  good  grounds  oppose  his  being 
deprived  of  his  possessions,  as  it  is  generally  with  a  view  to 
our  own  security  that  we  undertake  to  guaranty  them.     On 
the  whole,  the  rules  of  interpretation,  which  we  have  given 
in  an  express  chapter*,  are  to  be  consulted,  in  order  to  de- 
termine, on  particular  occasions,  the  existence  of  the  caws 
foederis. 

If  the  state  that  has  promised  succours  finds  herself  un-  §  92.  The 
able  to  furnish  them,  her  inability  alone  is  sufficient  to  dis-  ««crouris 
pense  with  the  obligation:  and  if  she  cannot  give  her  as-  "nder  an 
sistance  without  exposing  herself  to  evident  danger,  this  inability  to 
circumstance  also  dispenses  with  it.    This  would  be  one  of furnish  *<i 
those  cases  in  which  a  treaty  becomes  pernicious  to  the  ^iJciiifcty 
state,  and  therefore  not  obligatory  (Book  II.  §  160).    But  would  be 
we  here  speak  of  an  imminent  danger,  threatening  the  very  «pose<L 
existence  of  the  state.    The  case  of  such  a  danger  is  tacitly 
and  necessarily  reserved  in  every  treaty.    As  to  remote 
dangers,  or  those  of  no  extraordinary  magnitude,— since 
they  are  inseparable  from  every  military  alliance,  it  would  [  387  ] 
be  absurd  to  pretend  that  they  should  create  an  exception: 
and  the  sovereign  may  expose  the  nation  to  them  in  conside- 
ration of  the  advantages  which  she  reaps  from  the  alliance. 

In  virtue  of  these  principles,  we  are  absolved  from  the 
obligation  of  sending  assistance  to  an  ally  while  we  are 
ourselves  engaged  in  a  war  which  requires  our  whole 
strength.  If  we  are  able  to  oppose  our  own  enemies,  and 
to  assist  our  ally  at  the  same  time,  no  reason  can  be  pleaded 
for  such  dispensation.  But,  in  such  cases,  it  rests  with 
ourselves  to  determine  what  our  circumstances  and  strength 
will  allow.  It  is  the  same  with  other  things  which  may  have 
been  promised,  as,  for  instance,  provisions.  There  is  no 
obligation  to  furnish  an  ally  with  them  when  we  want  them 
for  our  own  use. 

We  forbear  to  repeat  in  this  pkce  what  we  have  said  of 
various  other  cases,  in  discoursing  of  treaties  in  general,  as,  §  93.  Other 
for  example,  of  the  preference  due  to  the  more  antient  ally 
(Book  II.  §  167),  and  to  a  protector  (ibid.  §  204),  of  the 
meaning  to  be  annexed  to  the  term  "  allies"  in  a  treaty  in 
which  they  are  reserved  (ibid.  §  309).  Let  us  only  add,  on 
this  last  question,  that,  in  a  warlike  alliance  made  against 
all  opponents,  the  allies  excepted,  this  exception  is  to  be 
understood  only  of  the  present  allies.  Otherwise  it  would 

*  Boot  II.  chap,  xvii, 
D  D  2 


327  OF  THE  ENEMY'S  ALLIES,  &c. 

BOOK  in.  afterwards  be  easy  to  elude  the  former  treaty  by  new  al- 
CIKP.VI.  liances;  and  it  would  be  impossible  for  us  to  know  either 
what  we  are  doing  in  concluding  such  a  treaty,  or  what  we 
gain  by  it.  m 

TWO  of  fte     A  case  which  we  have  not  spoken  of  is  this:— Inree 
parties  in    powers  have  entered  into  a  treaty  of  defensive  alliance :  two 
an  alliance  Of  t^em  quarrel,  and  make  war  on  each  other:— how  is  the 
ro™url   *  third  to  act?   The  treaty  does  not  bind  him  to  assist  either 
the  one  or  the  other.    For  it  would  be  absurd  to  say  that 
he  has  promised  his  assistance  to  each  against  the  other,  or 
to  one  of  the  two  in  prejudice  of  the  other.    The  only  ob- 
ligation, therefore,  which  the  treatjr  imposes  on  him,  is  to 
endeavour,  by  the  interposition  of  his  good  offices,  to  effect 
a  reconciliation  between  his  allies :  and  if  his  mediation 
proves  unsuccessful,  he  remains  at  liberty  to  assist  the  party 
who  appears  to  have  justice  on  his  side. 

§  94.   Re-     To  refuse  an  ally  the  succours  due  to  him,  without  having 

foal  of  the  any  just  cause  to  allege  for  such  refusal,  is  doing  him  an 

tekrvfe.  NUI7»  since  ii;  is  a  violation  of  the  perfect  right  which  we 

tueof  an    gave  him  by  a  formal  engagement.    I  speak  of  evident 

alliance.     cases>  it  being  then  only  that  the  right  is  perfect;  for,  in 

those  of  a  doubtful  nature,  it  rests  with  each  party  to  judge 

what  he  is  able  to  do  (§  92) :  but  he  is  to  judge  maturely 

and  impartially,  and  to  act  with  candour.    And  as  it  is  an 

obligation  naturally  incumbent  on  us,  to  repair  any  damage 

caused  by  pur  fault,  and  especially  by  our  injustice,  we  are 

bound  to  indemnify  an  ally  for  all  the  losses  he  may  have 

sustained  in  consequence  of  our  unjust  refusal.    How  much 

circumspection,  therefore,  is  to  be  used  in  forming  engage-* 

ments,  which  we  cannot  refuse  to  fulfil  without  material 

[  828  ]  injury  to  our  affairs  or  our  honour,  and  which,  on  the  other 

hand,  if  complied  with,  may  be  productive  of  the  most 

serious  consequences. 

§  95.  The  An  engagement,  which  may  draw  us  into  a  war,  is  of 
fFeB*  moment :  |n  ft  ^e  very  existence  of  the  state  is  at 
stake.  He  who  in  an  alliance  promises  a  subsidy  or  a  body 
of  auxiliaries,  sometimes  imagines  that  he  only  risks  a  sum 
of  money  or  a  certain  number  of  soldiers ;  whereas  he  often 
exposes  himself  to  war  and  all  its  calamities.  The  nation 
against  whom  he  furnishes  assistance  will  look  upon  him  as 
her  enemy ;  and  should  her  arms  prove  successful,  she  will 
carry  the  war  into  his  country.  But  it  remains  to  be  de- 
termined whether  she  can  do  this  with  justice,  and  on  what 
occasions.  Some  authors*  decide  in  general,  that  whoever 
joins  our  enemy,  or  assists  him  against  us  with  money, 
troops,  or  in  any  other  manner  whatever,  becomes  thereby 
our  enemy,  and  gives  us  a  right  to  make  war  against  him : — 
a  cruel  decision,  and  highly  inimical  to  the  peace  of  nations ! 

*  See  Wolf,  Jus  Gentium,  $$  730  and  736. 
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It  cannot  be   supported  by  principles;    and  happily  the  BOOKIU. 
practice  of  Europe  stands  in  opposition  to  it.  CHAP' vt> 

It  is  true,  indeed,  that  every  associate  of  my  enemy  is 
himself  my  enemy.  It  is  of  little  consequence  whether  any 
one  makes  war  on  me  directly,  and  in  his  own  name,  or 
under  the  auspices  of  another.  Whatever  rights  war  gives 
me  against  my  principal  enemy,  the  like  it  gives  me  against 
all  his  associates :  for  I  derive  those  rights  from  the  right 
to  security, — from  the  care  of  my  own  defence ;  and  I  am 
equally  attacked  by  the  one  and  the  other  party.  But  the 
question  is,  to  know  whom  I  may  lawfully  account  my 
enemy's  accociates,  united  against  me  in  war, 

First,  in  that  class  I  shall  rank  all  those  who  are  really  §  96.  Those 
united  in  a  warlike  association  with  my  enemy,  and  who  who  make  a 
make  a  common  cause  with  him,  though  it  is  only  in  the  cause1  with 
name  of  that  principal  enemy  that  the  war  is  carried  on.  the  enemy, 
There  is  no  need  of  proving  this.     In  the  ordinary  and  are  his  as- 

1*1  •    .«  i  •  •    •»          •      ti  sociates ; 

open  warlike  associations,  me  war  is  carried  on  in  the  name  ' 

of  all  the  allies,  who  are  all  equally  enemies  (§  SO). 

In  the  second  place,  I  account  as  associates  of  my  enemy,  §  97.   And 
those  who  assist  him  in  his  war  without  being  obliged  to  it  tho.se  ^.ho 
by  any  treaty.     Since  they  freely  and  voluntarily  declare  ^hLule- 
against  me,  they,  of  their  own  accord,  choose  to  become  my  ing  obliged 
enemies.   If  they  go  no  farther  than  furnishing  a  determined  to  u.  b>' 
succour,  allowing  some  troops  to  be  raised,  or  advancing treatiesj 
money, — and,  in  other  respects,  preserve  towards  me  the 
accustomed  relations  of  friendship  and  neutrality, — I  may 
overlook  that  ground  of  complaint ;  but  still  I  have  a  right 
to  call  them  to  account  for  it.     This  prudent  caution  of  not 
always  coming  to  an  open  rupture  with  those  who  give  such 
assistance  to  our  enemy,  that  we  may  not  force  them  to  join 
him  with  all  their  strength,— this  forbearance,  I  say,  has 
gradually  introduced  the  custom  of  not  looking  on  such 
assistance  as  an  act  of  hostility,  especially  when  it  consists 
only  in  the  permission  to  enlist  volunteers.    How  often  have  [  3£9   ] 
the  Switzers  granted  levies  to  France,  at  the  same  time  that 
they  refused  such  an  indulgence  to  the  house  of  Austria, 
though  both  powers  were  in  alliance  with  them !  How  often 
have  they  allowed  one  prince  to  levy  troops  in  their  country, 
and  refused  the  same  permission  to  his  enemy,  when  they 
were  not  in  alliance  with  either!    They  granted  or^demed 
that  favour  according  as  they  judged  it  most  expedient  for 
themselves ;  and  no  power  has  ever  dared  to  attack  them 
on  that  account.    But  if  prudence  dissuades  us  from  making 
use  of  all  our  right,  it  does  not  thereby  destroy  that  right. 
A  cautious  nation  chooses  rather  to  overlook  certain  points, 
than  unnecessarily  to  increase  the  number  of  her  enemies. 

Thirdly,  those  who,  being  united  with  my  enemy  by  an  §  93.   Or 
offensive  alliance,  actively  assist  him  in  the  war  which  hewhoarein 
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?cdares  against  me,— those,  I  say,  concur  in  the  injury 
•  intended  against  me.    They  shew  themselves  my  enemies, 
8  an<!  l  have  a  rig^t  to  treat  them  as  such.    Accordingly  the 
with  him.    Switzers,  whose  example  we  have  above  quoted,  seldom 
grant  troops  except  for  defensive  war.    To  those  in  the  ser- 
vice of  France,  it  has  ever  been  a  standing  order  from  their 
sovereigns,  not  to  carry  arms  against  the  empire,  or  against 
the  states  of  the  house  of  Austria  in  Germany.    In  1644, 
the  captains  of  the  Neufchatel  regiment  of  Guy,  on  informa- 
tion that  they  were  destined  to  serve  under  marshal  Tu- 
renne  in  Germany,  declared  that  they  would  rather  die  than 
disobey  their  sovereign,  and  violate  the  alliances  of  the 
Helvetic  body.    Since  France  has  been  mistress  of  Alsace, 
the  Switzers  who  serve  in  her  armies,  never  pass  the  Rhine 
to  attack  the  empire.    The  gallant  Daxelhoffer,  captain  of 
a  Berne  company  in  the  French  service,  consisting  of  200 
men,  and  of  which  his  four  sons  formed  the  first  rank,  see- 
ing the  general  would  oblige  him  to  pass  the  Rhine,  broke 
ms  espontoon,  and  marched  back  with  his  company  to 
Berne.  J     J 

adei  /  £v?n  a  defensive  alliance  made  expressly  against  me,  or 
alliance  aa-  S.wb!ch  amounts  to  the  same  thing)  concluded  with  my  enemy 
socfetes  <iunn?  the  war,  or  on  the  certain  prospect  of  its  speedy  de- 

WJT'  £  ?  iCt  Of1as?odation  a«ainst  me5  md  if  frl- 
lowed  by  effects,  I  may  look  on  the  party  who  has  contracted 
it  as  my  enemy.  The  case  is  here  precisely  the  same  as 
that  of  a  nation  assisting  my  enemy  without  being  under 
any  obligation  to  do  so,  and  choosing  of  her  own  accord  to 
become  my  enemy.  (See  §  97.) 

„  4  Defensive  alliance,  though  of  a  general  nature,  and 
made  before  any  appearance  of  the  present  war,  produces 
also  the  same  effect,  if  it  stipulates  the  assistance  of  the 
whole  strength  of  the  allies:  for  in  this  case  it  is  a  real 

IhTl6  £r  *S rike/rcia?°"5  and»  besWcs*  5*  were  absurd 
that  I  should  be  debarred  from  making  war  on  a  nation  who 
opposes  me  luth  all  her  mi§ht,  and  thus  exhausting  the 

Sv  °Fn  r,  rUt?UrS  7"11  which  she  fcnMwi  my 
enemy  In  what  light  am  I  to  consider  an  auxiliary  who 
comes  to  make  war  on  me  at  the  head  of  all  his  forces'  It 

[  330  l^mv  eWh°atr^ 


But  rf  a  defensive  alliance  has  not  been  made  against  me 
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in  particular,  nor  concluded  at  the  time  when  I  was  openly  BOOK  m. 
preparing  for  war,  or  had  already  begun  it,—  and  if  the   CIIAP-  VT* 
allies  have  only  stipulated  in  it,  that  each  of  them  shall  does  not 
furnish  a  stated  succour  to  him  who  shall  be  attacked,—  I  SJjj^ 
cannot  require  that  they  should  neglect  to  fulfil  a  solemn 
treaty,  which  they  had  an  unquestionable  right  to  conclude 
without  any  injury  to  me.    In  furnishing  my  enemy  \vith 
assistance,  they  only  acquit  themselves  of  a  debt:  they  do 
me  no  wrong  in  discharging  it;  and  consequently  they  afford 
me  no  just  grounds  for  making  war  on  them  ($  26).    Neither 
can  I  say  that  my  safety  obliges  me  to  attack  them;  for  I 
should  thereby  only  increase  the  number  of  my  enemies, 
and,  instead  of  a  slender  succour  which  they  furnish  against 
me,  should  draw  on  myself  the  whole  power  of  those  nations. 
It  is,  therefore,  only  the  troops  which  they  send  as  auxili- 
aries, that  I  am  to  consider  as  enemies.    These  are  actually 
united  with  my  enemies,  and  fighting  against  me. 

The  contrary  principles  would  tend  to  multiply  wars,  and 
spread  them  beyond  ail  bounds,  to  the  common  ruin  of  na- 
tions. It  is  happy  for  Europe,  that,  in  this  instance,  the 
established  custom  is  in  accord  with  the  true  principles.  A 
prince  seldom  presumes  to  complain  of  a  nation's  contri- 
buting to  the  defence  of  her  ally  by  furnishing  him  with 
succours  which  were  promised  in  former  treaties,—  in  trea- 
ties that  were  not  made  against  that  prince  in  particular.  In 
the  last  war,  the  United  .Provinces  long  continued  to  supply 
the  queen  of  Hungary  with  subsidies,  and  even  with  troops; 
and  France  never  complained  of  these  proceedings  till  those 
troops  marched  into  Alsace  to  attack  the  French  frontier. 
Switzerland,  in  virtue  of  her  alliance  with  France,  furnishes 
that  crown  with  numerous  bodies  of  troops,  and,  neverthe- 
less, lives  in  peace  with  all  Europe. 

There  is  one  case,  however,  which  might  form  an  excep- 
tion to  the  general  rule:  it  is  that  of  a  defensive  war  which 
is  evidently  unjust.  For  in  such  case  there  no  longer  exists 
any  obligation  to  assist  an  ally  (§§  86,  87,  89).  ^If  you  un- 
dertake to  do  it  without  necessity,  and  in  violation  of  }  pur 
duty,  you  do  an  injury  to  the  enemy,  and  declare  against 
him  out  of  mere  wantonness.  But  this  is  a  case  that  very 
rarely  occurs  between  nations.  There  are  few  defensive 
wars  without  at  least  some  apparent  reason  to  warrant  their 
justice  or  necessity.  Now,  on  any  dubious  occasion,  each 
state  is  sole  judge  of  the  justice  of  her  own  cause;  and  the 
presumption  is  in  favour  of  your  ally  (§  86).  Besides,  ifr 
belongs  to  you  alone  to  determine  what  conduct  on  your 
part  will  be  conformable  to  your  duties  and  to  your  engage*  [  3S1  ] 
ments;  and  consequently  nothing  less  than  the  most  palpa- 
ble evidence  can  authorise  the  enemy  of  your  ally  to  charge 
you  with  supporting  an  unjust  war,  contrary  to  the  convic- 
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BOOK  iu.  tion  of  your  own  conscience.    In  fine,  the  voluntary  law  of 
CHAF-  V1y  nations  ordains,  that,  in  every  case  susceptible  of  doubt,  the 
arms  of  both  parties  shall,  with  regard  to  external  effects, 
be  accounted  equally  lawfiil  (§  40). 

§  los.  \Vhe-  The  real  associates  of  my  enemy  being  my  enemies,  I  have 
ther  it  be  against  them  the  same  rights  as  against  the  principal  enemy 
dcdareTvw  (§  95)-  And  as  their  own  conduct  proclaims  them  my  ene- 
agubstthe  luies,  and  they  take  up  arms  against  me  in  the  first  instance, 
enemy's  as-  J  may  mafee  war  on  them  without  any  declaration;  the  war 
be-ng  sufl{cientiy  declared  by  their  own  act.  This  is  espe- 
cially the  case  of  those  who  in  any  manner  whatever  concur 
to  make  an  offensive  war  against  me;  and  it  is  likewise  the 
case  of  all  those  whom  we  have  mentioned  in  §§  9G,  97,  98, 
5)9,  100. 

But  it  is  not  thus  with  those  nations  which  assist  my  ene- 
my in  a  defensive  war:  I  cannot  consider  them  as  his  asso- 
ciates (§  101).  If  I  am  entitled  to  complain  of  their  furnish- 
ing him  with  succours,  this  is  a  new  ground  of  quarrel 
between  me  and  them.  I  may  expostulate  with  them,  and, 
on  not  receiving  satisfaction,  prosecute  my  right,  and  make 
war  on  them.  But  in  this  case  there  must  be  a  previous 
declaration  (8  51).  The  example  of  Manlius,  who  made  war 
on  the  Galatians  for  having  supplied  Antiochug  with  troops, 
is  not  a  case  in  point.  Grotius*  censures  the  Roman  ge- 
neral for  having  begun  that  war  without  a  declaration.  The 
Galatians,  in  furnishing  troops  for  an  offensive  war  against 
the  Romans,  had  declared  themselves  enemies  to  Rome.  It 
would  appear,  indeed,  that,  on  peace  being  concluded  with 
Antiochus,  Manlius  ought  to  have  waited  for  orders  from 
Rome  before  he  attacked  the  Galatians  ;  and  then,  if  that 
expedition  was  considered  as  a  fresh  war,  he  should  have 
not  only  issued  a  declaration,  but  also  made  a  demand  of 
satisfaction,  previous  to  the  commencement  of  hostilities 
(§  51).  But  the  treaty  with  the  king  of  Syria  had  not  yet 
received  its  consummation:  and  it  concerned  that  monarch 
alone,  without  making  any  mention  of  his  adherents.  There- 
fore Manlius  undertook  the  expedition  against  the  Galatians, 
as  a  consequence  or  a  remnant  of  the  war  with  Antiochus. 
This  is  what  he  himself  very  well  observed  in  his  speech  to 
the  senate  f;  and  he  even  added,  that  his  first  measure  was 
to  try  whether  he  could  bring  the  Galatians  to  reasonable 
terms.  Grotius  more  appositely  quotes  the  example  of 
Ulysses  and  his  followers,  —  blaming  them  for  having,  with- 
out any  declaration  of  war,  attacked  the  Ciconians,  who 
had  sent  succours  to  Priam  during  the  siege  of  Troy  J. 


*  De  Jure  Belli  et  Pacis,  lib.  iu.       t  Livy,  lib.  xxxviii. 
cap.  iii.  §  10,  j  Grotius,  ubi  mpra^  not  3. 
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BOOK  in.  grants  to  the  other.    This  does  not  deprive  her  of  the 
..CHAP- vn-  liberty  to  make  the  advantage  of  the  state  still  serve  as  her 
rule  of  conduct  in  her  negotiations,  her  friendly  connec- 
tions, and  her  commerce.     When  this  reason  induces  her 
to  give  preferences  in  things  which  are  ever  at  the  free 
disposal  of  the  possessor,  she  only  makes  use  of  her  right, 
and  is  not  chargeable  with  partiality.    But  to  refuse  any  of 
[  333  ]  those  things  to  one  of  the  parties  purely  because  he  is  at 
war  with  the  other,  and  because  she  wishes  to  favour  the 
latter,  would  be  departing  from  the  line  of  strict  neutrality, 
nos.  An       i  have  ggjjj  that  a  neutral  state  ought  to  give  no  assistance 
furoSTfhe  *°  either  of  the  parties,  when  "under  no  obligation  to  give 
succour  due  it.9'    This  restriction  is  necessary.    We  have  already  seen, 
aniTre  ""*    ?*a1fc.  w^en  a  sovereign  furnishes  the  moderate  succour  due 
neuter!™111  *n  virtue  of  a  former  defensive  alliance,  he  does  not  become 
an  associate  in  the  war  (§  101).    He  may,  therefore,  fulfil 
his  engagement,  and  yet  observe  a  strict  neutrality.   Of  this 
Europe  affords  frequent  instances. 

lfl6mS!?ht     W^en  a  war  breaks  out  between  two  nations,  all  other 
«.  mmoin.   gtateg  tkat  ar^  not  boun(j  jjy  treaties,  are  free  to  remain 

neuter;  and,  if  either  of  the  belligerent  powers  attempted 
to  force  them  to  a  junction  with  him,  he  would  do  them  an 
injury,  inasmuch  as  he  would  be  guilty  of  an  infringement 
on  their  independency  in  a  very  essential  point.  To  them- 
selves alone  it  belongs  to  determine  whether  any  reason 
exists  to  induce  them  to  join  in  the  contest:  and  there  are 
two  points  which  claim  their  consideration :  1.  The  justice 
of  the  cause.  If  that  be  evident,  injustice  is  not  to  be  coun- 
tenanced: on  the  contrary,  it  is  generous  and  praiseworthy 
to  succour  oppressed  innocence,  when  we  possess  the  ability. 
If  the  case  be  dubious,  the  other  nations  may  suspend  their 
judgment,  and  not  engage  in  a  foreign  quarrel,  g.  When 
convinced  which  party  has  justice  on  his  side,  they  have 
still  to  consider  whether  it  be  for  the  advantage  of  the  state 
to  concern  themselves  in  this  affair,  and  to  embark  in  the 


war* 


§  107.  Tn?a-     A  nation  making  war,  or  preparing  to  make  it,  often  pro- 

ties  of  neu-  poses  a  treaty  of  neutrality  to  a  state  of  which  she  entertains 

traiity.        suspicions.    It  is  prudent  to  learn  betimes  what  she  has  to 

expect,  and  not  run  the  risk  of  a  neighbour's  suddenly  join- 

ing with  the  enemy  in  the  heat  of  the  war.    In  every  case, 

where  neutrality  is  allowable,  it  is  also  lawful  to  bind  our- 

selves to  it  by  treaty. 

Sometimes  even  necessity  renders  this  justifiable.  Thus, 
although  it  be  the  duty  of  all  nations  to  assist  oppressed 
innocence  (Book  II.  §  4),  yet,  if  an  unjust  conqueror,  ready 
to  invade  his  neighbour's  possessions,  makes  me  an  offer  of 
neutrality  when  he  is  able  to  crush  me,  what  can  1  do  better 
than  to  accept  it?  I  yield  to  necessity;  and  my  inability 
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discharges  me  from  a  natural  obligation.  The  same  ina-  BOOK  m. 
bility  would  even  excuse  me  from  a  perfect  obligation  con-  SH**'  YP- 
tracted  by  an  alliance.  The  enemy  of  my  ally  threatens 
me  with  a  vast  superiority  of  force:  my  fate  is  in  his  hand: 
he  ^requires  me  to  renounce  the  liberty  of  furnishing  any 
assistance  against  him.  Necessity,  and  the  care  of  my  own 
safety,  absolve  me  from  my  engagements.  Thus,  it  was 
that  Louis  the  Fourteenth  compelled  Victor  Amadeus,  duke 
of  Savoy,  to  quit  the  party  of  the  allies.  But,  then  the  ne- 
cessity must  be  very  urgent.  It  is  only  the  cowardly,  or  the 
perfidious,  who  avail  themselves  of  the  slightest  grounds  of 
alarm,  to  violate  their  promises  and  desert  their  duty.  In  [  334  ] 
the  late  war,  the  king  of  Poland,  elector  of  Saxony,  and  the 
king  of  Sardinia,  firmly  held  out  against  the  unfortunate 
course  of  events,  and,  to  their  great  honour,  could  not  be 
brought  to  treat  without  the  concurrence  of  their  allies. 

Another  reason  renders  these  treaties  of  neutrality  useful,  §  los.  Ad- 
and  even  necessary.    A  nation  that  wishes  to  secure  her  aitionairea- 
own  peace,  when  the  flames  of  war  are  kindling  in  her  f°°  ttee 
neighbourhood,  cannot  more  successfully  attain  that  object  treaties, 
than  by  concluding  treaties  with  both  parties,  expressly 
agreeing  what  each  may  do  or  require  in  virtue  of  the  neu- 
trality.    This  is  a  sure  mode  to  preserve  herself  in  peace, 
and  to  obviate  all  disputes  and  cavils. 

Without  such  treaties,  it  is  to  be  feared  that  disputes  §i09.Fonn- 
will  often  arise  respecting  what  neutrality  does  or  does  not  fctionofthe 
allow.  This  subject  presents  many  questions  which  authors J 
have  discussed  with  great  heat,  and  which  have  given  rise 
to  the  most  dangerous  quarrels  between  nations.  Yet  the 
law  of  nature,  and  of  nations,  has  its  invariable  principles,  and 
affords  rules  on  this  head,  as  well  as  on  the  others.  Some 
things  also  have  grown  into  custom  among  civilised  nations, 
and  are  to  be  conformed  to  by  those  who  wpuld  not  incur 
die  reproach  of  unjustly  breaking  the  peace*.  As  to  the 
rules  of  the  natural  law  of  nations,  they  result  from  a  just 
combination  of  the  laws  of  war,  with  the  liberty,  the  safety, 
the  advantages,  the  commerce,  and  the  other  rights  of 
neutral  nations.  It  is  on  this  principle  that  we  shall  lay 
down  the  following  rules : — 

First,  no  act  on  the  part  of  a  nation,  which  falls  within  §110.  How 
the  exercise  of  her  rights,  and  is  done  solely  with  a  view  to  J"" 
her  own  good,  without  partiality,  without  a  design  of  fevour-     * 

*  The  following  is  an  instance : —  they  were  then  fallen  into  the  power 

It  was  determined  by  the  Dutch,  that,  of  a  nation  that  was  in  neutrality  with 

on  a  vessel's  entering  a  neutral  port,  the  belligerent  parties.— The  same 

after  having  taken  any  of  the  enemies  rule  had  been  observed  by  England 

of  her  nation  prisoners  on  the  high  in  the  war  between  Spain  and  the 

seas,  she  should  be  obliged  to  set  United  Provinces, 
those  prisoners  at  liberty,  because 


384  OF  NEUTRALITY,  &C. 

BOOK  in.  }ng  one  power  to  the  prejudice  of  another,—  no  act  of  that 
nf  *K"M*f  *  say*  can  *n  g6116^  ^e  considered  as  contrary  to 
'  neutrality;  nor  does  it  become  such,  except  on  particular 


occasions,  when  it  cannot  take  place  without  injury  to  one 
wtout  °^  l*ie  Part*es»  ,w^°  has  t^ien  a  particular  right  to  oppose  it. 
breach  of  Thus,  the  besieger  has  a  right  to  prohibit  access  to  the 
neutrality,  place  besieged  (see  §  117  in  the  sequel).  Except  in  cases 
of  this  nature,  shall  the  quarrels  of  others  deprive  me  of 
the  free  exercise  of  my  rights  in  the  pursuit  of  measures 
which  I  judge  advantageous  to  my  people?  Therefore, 
when  it  is  the  custom  of  a  nation,  for  the  purpose  of  em- 
ploying and  training  her  subjects,  to  permit  levies  of  troops 
in  favour  of  a  particular  power  to  whom  she  thinks  proper 
to  intrust  them,—-  the  enemy  of  that  power  cannot  look  upon 
such  permissions  as  acts  of  hostility,  unless  they  are  given 
with  a  view  to  the  invasion  of  his  territories,  or  the  support 
[  335  ]  of  an  odious  and  evidently  unjust  cause.  He  cannot  even 
demand,  as  matter  of  right,  that  the  like  favour  be  granted 
to  him,  —  because  that  nation  may  have  reasons  for  refusing 
him,  which  do  not  hold  good  with  regard  to  his  adversary; 
and  it  belongs  to  that  nation  alone  to  judge  of  what  best 
suits  her  circumstances.  The  Switzers,  as  we  have  already 
observed,  grant  levies  of  troops  to  whom  they  please;  and 
no  power  has  hitherto  thought  fit  to  quarrel  with  them  on 
that  head.  It  must,  however,  be  owned,  that,  if  those  levies 
were  considerable,  and  constituted  the  principal  strength  of 
my  enemy,  while,  without  any  substantial  reason  being 
alleged,  I  were  absolutely  refused  all  levies  whatever,—  I 
should  have  just  cause  to  consider  that  nation  as  leagued 
with  my  enemy;  and,  in  this  case,  the  care  of  my  own  safety 
would  authorise  me  to  treat  her  as  such. 

The  case  is  the  same  with  respect  to  money  which  a  na- 
tion may  have  #een  accustomed  to  lend  out  at  interest.  If 
the  sovereign,  or  his  subjects,  lend  money  to  my  enemy  on 
that  footing,  and  refuse  it  to  me  because  they  have  not  the 
same  confidence  in  me,  this  is  no  breach  of  neutrality* 
They  lodge  their  property  where  they  think  it  safest  If 
such  preference  be  not  founded  on  good  reasons,  I  may 
impute  it  to  ill-will  against  me,  or  to  a  predilection  for  my 
enemy.  Yet  if  I  should  make  it  a  pretence  for  declaring 
ivar,  both  the  true  principles  of  the  law  of  nations,  and  the 
general  custom  happily  established  in  Europe,  would  join 
in  condemning  me.  While  it  appears  that  this  nation  lends 
out  her  money  purely  for  the  sake  of  gaining  an  interest 
upon  it,  she  is  at  liberty  to  dispose  of  it  according  to  her 
own  discretion  ;  and  I  have  no  right  to  complain. 

But  if  the  loan  were  evidently  granted  for  the  purpose  of 
enabling  an  enemy  to  attack  me,  this  would  be  concurring 
in  the  war  against  me. 
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IF  the  troops,  above  alluded  to,  were  furnished  to  my    BOOK  in. 
enemy  by  the  state  herself,  and  at  her  own  expense,  or  the  c".Ar-  V*I:,.. 
money  in  like  manner  lent  by  the  state,  without  interest,  it 
would  no  longer  be  a  doubtful  question  whether  such  as- 
sistance were  incompatible  with  neutrality. 

Further,  it  may  be  affirmed  on  the  same  principles,  that 
if  a  nation  trades  in  arms,  timber  for  ship-building,  vessels, 
and  warlike  stores, — I  cannot  take  it  amiss  that  she  sells 
such  things  to  my  enemy,  provided  she  does  not  refuse  to 
sell  them  to  me  also  at  a  reasonable  price.  She  carries  on 
her  trade  without  any  design  to  injure  me;  and  by  con- 
tinuing it  in  the  same  same  manner  as  if  I  were  not  en- 
gaged in  war,  she  gives  me  no  just  cause  of  complaint. 

In  what  I  have  said  above,  it  is  supposed  that  my  enemy  §m.Tiade 
goes  himself  to  a  neutral  country  to  make  his  purchases.  ^tj0e"str^luh 
Let  us  now  discuss  another  case, — that  of  neutral  nations  those  which 
resorting  to  my  enemy  s  country  for  commercial  purposes,  ai  eat  war. 
It  is  certain,  that,  as  they  have  no  part  in  my  quarrel,  they 
are  under  no  obligation  to  renounce  their  commerce  for  the 
sake  of  avoiding  to  supply  my  enemy  with  the  means  of  [    336  ] 
carrying  on  the  war  against  me.     Should  they  affect  to  re- 
fuse selling  me  a  single  article,  while  at  the  same  time  they 
take  pains  to  convey  an  abundant  supply  to  my  enemy,  with 
an  evident  intention  to  favour  him,     such  partial  conduct 
would  exclude  them  from  the  neutrality  they  enjoyed.     But 
if  they  only  continue  their  customary  trade,  they  do  not 
thereby  declare  themselves  against  my  interest;  they  only 
exercise  a  right  which  they  are  under  no  obligation  of  sa- 
crificing to  me  (152). 

On  the  other  hand,  whenever  I  am  at  war  with  a  nation, 
both  my  safety  and  welfare  prompt  me  to  deprive  her,  as 
far  as  possible,  of  every  thing  which  may  enable  her  to  re- 
sist or  injure  me.  In  this  instance,  the  law  of  necessity 
exerts  its  full  force.  If  that  law  warrants  me,  on  occasion, 
to  seize  what  belongs  to  other  people,  will  it  not  likewise 
warrant  me  to  intercept  every  thing  belonging  to  war,  which 
neutral  nations  are  carrying  to  my  enemy?  Even  if  I 
should,  by  taking  such  measures,  render  all  those  neutral 
nations  my  enemies,  I  had  better  run  that  hazard,  than  suffer 
him  who  is  actually  at  war  with  me  thus  freely  to  receive 
supplies,  and  collect  additional  strength  to  oppose  me.  It 

(152)  It  must  be  a  continuance  935.    It  has  even  been  holden  that 

only  of  such  customary  trade.   See  a  British-born  subject,  while  doim- 

Horne  on  Captures,  215—233;  De  ciled  in  a  neutral  country,  may  le- 

Tastetv.  Taylor,  4  Taunt.  238;  Bell  gaily  trade  from  that  country  with  a 

v.  Reid.  1  Maule  &  Selw.  727 ;  and  state  at  war  with  this  country.    Sell 

an  able  speech  of  Lord  Erskine,  8th  v.  Ee.id,  1  Maule  &  Selwyn,  727,— 

March,  1808,  upon  the  orders  in  C. 
Council;  10  Cobbett's  Part,  Deb. 
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BOOR  in.  is,  therefore,  very  proper,  and  perfectly  conformable  to  the 
cHAp.vn.iaw  of  nations  (which  disapproves  of  multiplying  the  causes 
of  war),  not  to  consider  those  seizures  of  the  goods  of  neu- 
tral nations  as  acts  of  hostility. 

When  I  have  noti6ed  to  them  my  declaration  of  war 
against  such  or  such  a  nation,  if  they  will  afterwards  expose 
themselves  to  risk  in  supplying  her  with  things  which  serve 
to  carry  on  war,  they  will  have  no  reason  to  complain  if 
their  goods  fall  into  my  possession;  and  I,  on  the  other 
hand,  do  not  declare  war  against  them  for  having  attempt- 
ed to  convey  such  goods.  Ihey  suffer,  indeed,  by  a  war  in 
which  they  have  no  concern;  but  they  suffer  accidentally. 
I  do  not  oppose  their  right:  I  only  exert  my  own;  and  if 
our  rights  clash  with  and  reciprocally  injure  each  other,  that 
circumstance  is  the  effect  of  inevitable  necessity.  Such 
collisions  daily  happen  in  war.  When,  in  pursuance  of  my 
rights,  1  exhaust  a  country  from  which  you  derive  your 
subsistence,—  when  I  besiege  a  city  with  which  you  carried 
on  a  profitable  trade,  I  doubtless  injure  you  ;  I  subject 
you  to  losses  and  inconveniences;  but  it  is  without  any  de- 
sign of  hurting  you.  I  only  make  use  of  my  rights,  and 
consequently  do  you  no  injustice. 

But  that  limits  may  be  set  to  these  inconveniences,  and 
that  the  commerce  of  neutral  nations  may  subsist  in  as  great 
a  degree  of  freedom  as  is  consistent  with  the  laws  of  war, 
there  are  certain  rules  to  be  observed,  on  which  Europe 
seems  to  be  generally  agreed. 

§  112.  Con-     The  first  is,  carefully  to  distinguish  ordinary  goods  which 
ra 


have  no  relation  to  war,  from  those  that  are  peculiarly  sub- 
gooda'        servient  to  it.    Neutral  nations  should  enjoy  perfect  liberty 
to  trade  in  the  former:  the  belligerent  powers  cannot  with 
[  337  ]  **y  reason  refuse  it,  or  prevent  the  importation  of  such 
goods  into  the  enemtfs  country:  the  care  of  their  own  safety, 
the  necessity  of  self-defence,  does  not  authorise  them  to  do 
it,  since  those  things  will  not  render  the  enemy  more  formid- 
able.   An  attempt  to  interrupt  or  put  a  stop  to  this  trade 
would  be  a  violation  of  the  rights  of  neutral  nations,  a 
flagrant  injury  to  them;—  necessity,  as  we  have  above  ob- 
served, being  the  only  reason  which  can  authorise  any  re- 
straint on  their  trade  and  navigation  to  the  ports  of  the 
enemy.    England  and  the  United  Provinces  having  agreed, 
in  the  treaty  of  Whitehall,  signed  on  the  22d  of  August, 
1689,  to  notify  to  all  states  not  at  war  with  France,  that 
they  would  attack  every  ship  bound  to  or  coming  from  any 
port  of  that  kingdom,  and  that  they  before-hand  declared 
every  such  ship  to  be  a  lawful  prize,  —  Sweden  and  Denmark, 
from  whom  some  ships  had  been  taken,  entered  into  a  coun- 
ter-treaty on  the  17thofMarch,1693,  for  the  purpose  of  main- 
taining their  rights  and  procuring  just  satisfaction.    And 
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the  two  maritime  powers,  being  convinced  that  the  com-  B0°*  ni- 
plaints  of  the  two  crowns  were  well  founded,  did  them  OHA?'Y"' 
justice*. 

Commodities  particularly  useful  in  war,  and  the  importa- 
tion of  which  to  an  enemy  is  prohibited*  are  called  contra- 
band goods.  Such  are  arms,  ammunition,  timber  for  ship- 
building, every  kind  of  naval  stores,  horses, — and  even 
provisions,  in  certain  junctures,  when  we  have  hopes  of  re- 
ducing the  enemy  by  faminef  ( 


But,  in  order  to  hinder  the  transportation  of  contraband  $H3.Whc- 
goods  to  an  enemy,  are  we  only  to  stop  and  seize  them,  pay-  ther  such 
ing  the  value  to  the  owner, — or  have  we  a  right  to  confis-  £  wnS-y 
cate  them?    Barely  to  stop  those  goods  would  in  general  cated, 
prove  an  ineffectual  mode,  especially  at  sea,  where  there  is 
no  possibility  of  entirely  cutting  off  all  access  to  the  enemy's 
harbours.    Recourse  is  therefore  had  to  the  expedient  of 
confiscating  all  contraband  goods  that  we  can  seize  on,  in 
order  that  the  fear  of  loss  may  operate  as  a  check  on  the 
avidity  of  gain,  and  deter  the  merchants  of  neutral  countries 
from  supplying  the  enemy  with  such  commodities.    And, 
indeed,  it  is  an  object  of  such  high  importance  to  a  nation  at 
war  to  prevent,  as  far  as  possible,  the  enemy's  being  supplied 
with  such  articles  as  will  add  to  his  strength  and  render  him 
more  dangerous,  that  necessity  and  the  care  of  her  own 
welfare  and  safety  authorise  her  to  take  effectual  methods 

*  See  other  instances  in  Grotius,  jects  sold  both  arms  and  provisions 

de  Jure  Belli  et  Pacis,  lib.  iii.  cap.  to  the  Spaniards,  they  could  not  with 

i.  §  5,  not  6.  propriety  have  attempted  to  forbid 

t  The  Pensionary  De  Witt,  in  a  neutral  nations  to  carry  on  a  similar 

letter  of  January  14, 1654,  acknow-  trade.    (Grptius,  Hist  of  the  Dis- 

ledges  that  it  would  be  contrary  to  turbances   in   the  Low  Countries, 

the  law  of  nations  to  prevent  neutrals  book  vi.)     Nevertheless,  m  1646, 

from  carrying  corn  to  an  enemy's  the  United  Provinces  published  an 

country;  but  he  says  that  we  may  edict  prohibiting  their  own  subjects 

lawfully  prevent  them  from  supply-  in  general,  and  even  neutral  nations, 

ing  the  enemy  with  cordage,  and  to  carry  either  provisions  or  any 

other  materials  for  the  rigging  and  other  merchandise  to  Spain,  because 

equipment  of  ships  of  war.  the  Spaniards,  "  after  having,  under 

In  1597,  queen  Elizabeth  would  the   appearance   of  commerce,  al- 

not  allow  the  Poles  and  Danes  to  lured  foreign  vessels  to  their  ports, 

furnish  Spain  with  provisions,  much  detained  them,  and  made  use  of 

less  with  arms,  alleging  that,  «ac-  them  as  ships  of  war/;    And  for 

cording  to  the  rules  of  war,  it  is  law-  this  reason,  the  same  edict  declared 

ful  to  reduce  an  enemy  even  by  that  "the  confederates,  when  blocking 

femine,  with  the  view  of  obliging  up  their  enemies'  ports,  would  seize 

him  to  sue  for  peace/'    The  United  upon  every  vessel  they  saw  steering 

Provmces,  finding  it  necessary  to  towards  those  places/*--Ibid.  book 

observe  a  greater  degree  of  circum-  xv.  p.  572.TEd.  A.D.  1797. 

sneclion,  did  not  prevent  neutral  na-  (153)  What  are  contraband  goods, 

3»%n  carrying  on  every  kind  of  see  1  Chittv'a i  Comml.  JU  44^-449 ; 

commerce  with  Spain.    It  is  true,  and  Chitt/sL.  Nat.  119-1 28.-C  . 
indeed,  that,  while  their  own  sub- 
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BOOK  HI.  for  that  purpose,  and  to  declare  that  all  commodities  of  that 
CHAP,  vii.  nature,  destined  for  the  enemy,  shall  be  considered  as  law- 
ful prize.  On  this  account  she  notifies  to  the  neutral  states 
her  declaration  of  war  (§  63) ;  whereupon,  the  latter  usually 
give  orders  to  their  subjects  to  refrain  from  all  contraband 
commerce  with  the  nations  at  war,  declaring,  that  if  they 
are  captured  in  carrying  on  such  trade,  the  sovereign  will 
not  protect  them.  This  rule  is  the  point  where  the  general 
custom  of  Europe  seems  at  present  fixed,  after  a  number  of 
variations,  as  will  appear  from  the  note  of  Grotius,  which 
we  have  just  quoted,  and  particularly  from  the  ordinances 
of  the  kings  of  France,  in  the  years  1543  and  1584,  which 
only  allow  the  French  to  seize  contraband  goods,  and  to 
keep  them  on  paying  the  value.  The  modern  usage  is  cer- 
tainly the  most  agreeable  to  the  mutual  duties  of  nations, 
and  the  best  calculated  to  reconcile  their  respective  rights. 
The  nation  at  war  is  highly  interested  in  depriving  the 
enemy  of  all  foreign  assistance;  and  this  circumstance  gives 
her  a  right  to  consider  all  those,  if  not  absolutely  as  ene- 
mies, at  least  as  people  that  feel  very  little  scruple  to  injure 
her,  who  carry  to  her  enemy  the  articles  of  which  he  stands 
in  need  for  the  support  of  the  war;  she,  therefore,  punishes 
them  by  the  confiscation  of  their  goods.  Should  their  sove- 
reign undertake  to  protect  them,  such  conduct  would  be  tan- 
tamount to  his  furnishing  the  enemy  with  those  succours  him- 
self:—a  measure  which  were  undoubtedly  inconsistent  with 
neutrality.  When  a  nation,  without  any  other  motive  than  the 
prospect  of  gain,  is  employed  in  strengthening  my  enemy, 
and  regardless  of  the  irreparable  evil  which  she  may  thereby 
entail  upon  me*,  she  is  certainly  not  my  friend,  and  gives 
me  a  right  to  consider  and  treat  her  as  an  associate  of  my 
enemy.  In  order,  therefore,  to  avoid  perpetual  subjects  of 
complaint  and  rupture,  it  has,  in  perfect  conformity  to  sound 
principles,  been  agreed  that  the  belligerent  powers  may 
seize  and  confiscate  all  contraband  goods  which  neutral 
persons  shall  attempt  to  carry  to  their  enemy,  without  any 
complaint  from  the  sovereign  of  those  merchants;  as,  on 
the  other  hand,  the  power  at  war  does  not  impute  to  the 
neutral  sovereigns  these  practices  of  their  subjects.  Care 
is  even  taken  to  settle  every  particular  of  this  kind  in  treaties 
of  commerce  and  navigation. 

§  114.  We  cannot  prevent  the  conveyance  of  contraband  goods, 
Searching  without  searching  neutral  vessels  that  we  meet  at  sea:  we 
[  339  ]  have  therefore  a  right  to  search  them*  Some  powerful 

*  In  our  time,  the  king  of  Spain  gerineswith  military  stores;  and  thus 
prohibited  all  Hamburgh  ships  worn  he  obliged  the  Haraburghers  to  can- 
entering  his  harbours,  because  that  eel  their  treaty  with  the  Barbarians, 
city  had  engaged  to  furnish  the  Al-  —Ed.  A.D.  1797. 
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nations  have  indeed,  at  different  times,  refused  to  submit  to 
this  search.  "  After  the  peace  of  Vervins,  Queen  Eliza- 
beth,  continuing  the  war  against  Spain,  requested  permis-  Jj 
sion  of  the  king  of  France  to  cause  all  French  ships  bound 
for  Spain  to  be  searched,  in  order  to  discover  whether  they 
secretly  carried  any  military  stores  to  that  country:  but 
this  was  refused,  as  an  injury  to  trade,  and  a  favourable 
occasion  for  pillage*."  At  present,  a  'neutral  ship  refusing 
to  be  searched,  would  from  ihai  proceeding  alone  be  con- 
demned as  a  lawful  prisse  (151).  But,  to  avoid  inconveniences, 
oppression,  and  every  other  abuse,  the  manner  of  the  search 
is  settled  in  the  treaties  of  navigation  and  commerce.  It  is 
the  established  custom  at  present  to  give  full  credit  to  the 
certificates,  bills  of  lading,  &c.  produced  by  the  master  of 
the  ship,  unless  any  fraud  appear  in  them,  or  there  be  good 
reasons  for  suspecting  it  (155). 

If  we  find  an  enemy's  effects  on  board  a  neutral  ship,  we  §  us.  Ene- 
seize  them  by  the  rights  of  war  (156)  :  but  we  are  naturally  my's  *"" 


(154)  As  to  the  right  of  visiting 
and  searching  neitti  at  &/ttpx,  see  the 
celebrated  letter  of  the  Duke  of  New- 
castle to  the  Prussian  Secretary, 
A. D.I 752;  1  Collect.  Jurid. 138;  and 
Halhday's  Life  of  Lord  Mansfield ; 
Elements  of  General  History,  vol. 
iii.  p.  222;  Marshall  on  Insurance, 
book  i.  ch.  8,  sect.  5;  Garrekv. 
Kensington,  8  Term  Rep.  230;  Lord 
Erskine's  Speech  upon  Orders  in 
Council,  8  March,  1808;  10  Cob- 
bett's  Parl.  Deb.  955;  Baring  upon 
Orders  in  Council,  p.  102.  Clearly 
at  this  day  the  right  of  search  exists 
practically  as  well  as  theoretically. 

Tbe  right  of  search,  and  of  the 
consequence  of  resistance,  and  of  the 
papers  and  documents  that  ought 
to  be  found  on  board  the  neutral 
vessels,  are  most  clearly  established 
by  the  best  modern  decisions;  see 
Barker  v.  Blukes,  9  East,  Rep,  283, 
and  numerous  other  cases,  collected 
in  I  Chilty's  Commercial  Law,  482 
—489;  Chitty's  L.  Nat.  190—199. 
The  inter-national  law  upon  the  sub- 
ject will  be  found  admirably  sum- 
med up  by  Sir  Wm.  Scott,  in  his 
Judgment  in  the  case  of  the  Jllaria, 
1  Hob.  Rep.  346,  and  1  Edwards' 
Rep.  208,  confirming  the  authority 
of  Vattel,  and  on  which  he  thus  con- 
cludes: "I  stand  with  confidence 
upon  all  fair  principles  of  reason, — 
upon  the  distinct  authority  of  Vattel 


and  upon  the  institutes  of  other  great 
maritime  countries,  as  well  as  those 
of  our  own  country,  when  I  ven- 
ture to  lay  it  down  that,  by  the  law 
of  nations,  as  now  understood,  a  de- 
liberate and  continued  resistance  of 
search,  on  the  part  of  a  neutral  ves- 
sel, to  a  lawful  cruiser,  is  followed 
by  the  legal  consequences  of  confis- 
cation/1 And  see  Dispatch,  3  Rob. 
Rep.  278;  JE&afie,  4  Rob.  Rep. 
408;  Pennsylvania,  1  Acton's  Rep. 
33;  Saint  Juan  Bapfata,  5  Rob. 
Rep.  33;  Maria,  1  Rob.  Rep.  340; 
Mentor,  1  Edward,  268;  Catherina 
Elizabeth,  5  Rob.  Rep.  232.  See 
the  modern  French  view  of  the  right 
of  visitation  and  search.  Cours  de 
Droits  Public,  torn.  i.  p.  84.  Fans: 
A.D  1830.— C. 
*  Grotius,  ubi  supra. 

(155)  As  to  papers  and  docu- 
ments that  ought  to  be  on  board,  see 
1  Chilty's  Commercial  Law,  487— 
489,  and  Chitty's  L.  Nat.  196—199, 
and  authorities  there  collected.  The 
owner  of  the  neutral  vessel  has  no 
remedy  for  loss  of  voyage,  or  other 
injury  occasioned  by  the  reasonable 
exercise  of  the  right  of  search,  (i  ' 
note)  but  he  may  insure  ag 

the  risk;  Barker  v.  Blakes,  Q 
283.— C. 

(156)  Particular  states  bave  re- 
laxed the  rigour  of  this  rule,  and,  by 
express  treaty,  granted  immunity,  by 
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BOOK  in.  bound  to  pay  the  freight  to  the  master  of  the  vessel,  who  is 
CHAr' VIt>  not  to  suffer  by  such  seizure*  (157). 

Sdririp80"     r^e  effects  of  neutrals,  found  in  an  enemy's  ships,  are  to 
§  lie.  Neu-  be  restored  to  the  owners,  against  whom  there  is  no  right  of 
trai  property  confiscation;  but  without  any  allowance  for  detainer,  decay, 
enemy8'?  "  &c-  (?S8)-    ^he  loss  sus*ained  *j the  neutrals  on  this  occa- 
siiip.          sion  is  an  accident  to  which  they  exposed  themselves  by  em- 
barking their  property  in  an  enemy's  ship ;  and  the  captor, 
in  exercising  the  rights  of  war,  is  not  responsible  for  the 
accidents  which  may  thence  result,  any  more  than  if  his 
cannon  kills  a  neutral  passenger  who  happens  unfortunately 
to  be  on  board  an  enemy's  vessel  (158). 

§n  7. Trade     Hitherto  *e  have  considered  the  commerce  of  neutral 
with  a  be-  nations  with  the  territories  of  the  enemy  in  general.    There 
sieged  town  .g  &  partjcuiar  cage  jn  which  the  rights  of  war  extend  still 
farther.    All  commerce  with  a  besieged  town  is  absolutely 
Blockade,    prohibited.    If  I  lay  siege  to  a  place,  or  even  simply  block- 
ade it,  I  have  a  right  to  hinder  any  one  from  entering,  and 
to  treat  as  an  enemy  whoever  attempts  to  enter  the  place, 
or  carry  any  thing  to  the  besieged,  without  my  leave;  for 
he  opposes  my  undertaking,  and  may  contribute  to  the  mis- 
carriage of  it,  and  thus  involve  me  in  all  the  misfortunes  of 
[  340  ]  an  unsuccessful  war.  King  Demetrius  hanged  up  the  master 
and  pilot  of  a  vessel  carrying  provisions  to  Athens  at  a  time 


establishing  a  maxim,  "Free  ships, 
free  goods;"  see  instances,  5  Rob. 
Rep.  52 ;  6  Rob.  Rep.  24,  41— 
358.— C. 

*"I  have  obtained,"  said  the 
ambassador  Boreel,  in  a  letter  to  the 
Grand  Pensionary  De  Witt,  "the 
abrogation  of  that  pretended  French 
law,  that  enemies'  property  involves 
in  confiscation  theproperty  of  friends; 
so  that,  if  henceforward  any  effects 
belonging  to  the  enemies  of  France 
be  found  in  a  free  Dutch  vessel, 
those  effects  alone  shall  be  liable  to 
confiscation;  and  the  vessel  shall  be 
released,  together  with  all  the  other 
property  on  board.  But  I  find  it  im- 
possible to  obtain  the  object  of  the 
twenty-fourth  article  of  my  instruc- 
tions, which  says,  that  the  immu- 
nity of  the  vessel  shaft  extend  to  the 
cargo,  even  if  enemies9  property." 
De  Witt's  Letters  and  Negotiations, 
vol.  i.  p.  80. — Such  a  law  as  the 
latter  would  be  more  natural  than 
the  former. — Edit.  A.D.  1797. 

(157)  But   in   these  cases,   the 
freight  to  be  paid  is  not  necessarily 


to  be  measured  by  the  terms  of  the 
charter-party,  1  Molloy,  1— J8;  and 
Twilling  Ruet,  5  Rob.  Rep.  82.— C. 

(158)  1  Chilly's  Commercial  Law, 
440;  Grotius,  b.  iii.  c.  vi.  §  vi.;  Mar- 
shall on  Insurance,  b.  i.  c.  vhi,  §  v. 
The  loss  of  voyage  and1  damage 
may  be  insured  against;  Barker  v. 
Makes,  9  East,  Rep.  283.— -C. 

(159)  As  to  violation  of  blockade 

1  Chitty's  Commercial  Law,  449  and 
460-492;  Chitty's  L,  Nat,  129— 
1 44,  and  259 ;  and  see  as  to  the  dis- 
tinction between  a  military  and  com- 
mercial blockade,  and  their  effect; 
1  Acton's  Rep.  128.  On  a  question 
of  violation  of  blockade,  Sir  W.  Scott 
said,  « Three  things  must  be  proved 
— 1st,  the  existence  of  an  actual 
blockade;  2ndly,  the  knowledge  of 
the  party  supposed  to  have  offended : 
and  3dly,  some  act  of  violation, 
either  by  going  in  or  coming  out 
with  a  cargo  laden  after  the  com- 
mencement of  blockade."  In  case  of 
Betsy,  1  Rob.  Rep.  92,  and  Nancy, 
1  Acton's  Rep.  59.— C 
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when  he  was  on  the  point  of  reducing  that  city  by  famine*.  BOOK  In- 
In  the  long  and  bloody  war  carried  on  by  the  United  Pro-  CHAPV"'. 
vinces  against  Spain  for  the  recovery  of  their  liberties,  they 
would  not  suffer  the  English  to  carry  goods  to  Dunkirk, 
before  which  the  Dutch  fleet  layf. 

A  neutral  nation  preserves,  towards  both  the  belligerent  §  us.  im- 
powers,  the  several  relations  which  nature  has  instituted  be-  PartSal  offi- 
tween  nations.  She  ought  to  shew:*  herself  ready  to  render  J^y  neu" 
them  every  office  of  humanity  reciprocally  due  from  one  na- 
tion to  another :  she  ought,  in  every  thing  not  directly  re- 
lating to  war,  to  give  them  all  the  assistance  in  her  power, 
and  of  which  they  may  stand  in  need.  Such  assistance, 
however,  must  be  given  with  impartiality;  that  is  to  say, 
she  must  not  refuse  any  thing  to  one  of  the  parties  on  ac- 
count of  his  being  at  war  with  the  other  (§  104).  But  this 
is  no  reason  why  a  neutral  state,  under  particular  connec- 
tions of  friendship  and  good-neighbourhood  with  one  of  the 
belligerent  powers,  may  not,  in  every  thing  that  is  uncon- 
nected with  war,  grant  him  all  those  preferences  which  are 
due  to  friends:  much  less  does  she  afford  any  grounds  of 
exception  to  her  conduct,  if,  in  commerce,  for  instance,  she 
continues  to  allow  him  such  indulgences  as  have  been  sti- 
pulated in  her  treaties  with  him.  She  ought,  therefore,  as 
far  as  the  public  welfare  will  permit,  equally  to  allow  the 
subjects  of  both  parties  to  visit  her  territories  on  business, 
and  there  to  purchase  provisions,  horses,  and,  in  general, 
every  thing  they  stand  in  need  of,—- unless  she  has,  by  a 
treaty  of  neutrality,  promised  to  refuse  to  both  parties  such 
articles  as  are  used  in  war.  Amidst  all  the  wars  which  dis- 
turb Europe,  the  Switzers  preserve  their  territories  in  a 
state  of  neutrality.  Every  nation  indiscriminately  is  al- 
lowed free  access  for  the  purchase  of  provisions,  if  the 
country  has  a  surplus,  and  for  that  of  horses,  ammunition, 
and  arms. 

An  innocent  passage  is  due  to  all  nations  with  whom  a  §  ua.Paa- 
state  is  at  peace  (Book  II.  §  18S)-,  and  this  duty  extends  ^a*  of 
to  troops  as  well  as  to  individuals.    But  it  rests  with  the  so-  trough  a 
vereign  of  the  country  to  judge  whether  the  passage  be  in-  neutral 
nocent;  and  it  is  very  difficult  for  that  of  an  army  to  be  country. 
entirely  so.    In  the  late  wars  of  Italy,  the  territories  of  the 
republic  of  Venice,  and  those  of  the  pope,  sustained  very 
great  damages  by  the  passage  of  armies,  and  often  became 
the  theatre  of  the  war.  * 

Since,  therefore,  the  .passage  of  troops,  and  especially  §  120.  Pas- 
tliat  of  a  whole  army,  is  by  no  means  a  matter  of  indif-  aaRe  ** be 
ference,  he  who  desires  to  march  his  troops  through  a  neu- as 
tral  country,  must  apply  for  the  sovereign's  permission. 

*  Plutarch,  in  Bemetrio.  f  Grotius,  ubi  supra. 
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To  enter  his  territory  without  his  consent,  is  a  violation  of 
his  rights  of  sovereignty  and  supreme  dominion,  by  virtue 
of  which,  that  country  is  not  to  be  disposed  of  for  any  use 
whatever,  ^without  his  express  or  tacit  permission.  Now,  a 
tacit  permission  for  the  entrance  of  a  body  of  troops  is  not 
to  be  presumed,  since  their  entrance  may  be  productive  of 
the  most  serious  consequences. 

If  the  neutral  sovereign  has  good  reasons  for  refusing  a 
passage,  he  is  not  obliged  to  grant  it,— the  passage  in  that 
case  being  no  longer  innocent. 

In  all  doubtful  cases,  we  must  submit  to  the  judgment  of 
the  proprietor  respecting  the  innocence  of  the  use  we  desire 
1  to  make  of  things  belonging  to  another  (Book  II.  §§  15:8, 
130),  and  must  acquiesce  in  his  refusal,  even  though  we 
think  it  unjust.  If  the  refusal  be  evidently  unjust,-  if  the 
use,  and,  in  the  case  now  before  us,  the  passage  be  unques- 
tionably innocent,— a  nation  may  do  herself  justice,  and 
take  by  force  what  is  unjustly  denied  to  her.  But  we  have 
already  observed  that  it  is  very  difficult  for  the  passage  of 
an  army  to  be  absolutely  innocent,  and  much  more  so  for 
the  innocence  to  be  very  evident.  So  various  are  the  evils 
it  may  occasion,  and  the  clangers  that  may  attend  it,— so 
complicated  are  the;?  in  their  nature,  and  so  numerous  are 
the  circumstances  with  which  they  are  connected,— -that,  to 
foresee  and  provide  for  every  thing,  is  next  to  impossible. 
Besides  self-interest  has  so  powerful  an  influence  on  the 
judgments  of  men,  that  if  he  who  requires  the  passage  is  to 
be  the  judge  of  its  innocence,  he  will  admit  none  of  the 
reasons  brought  against  it;  and  thus  a  door  is  opened  to 
continual  quarrels  and  hostilities.  The  tranquillity,  there- 
fore, and  the  common  safety  of  nations,  require  that  each 
should  be  mistress  of  her  own  territory,  and  at  liberty  to 
refuse  every  foreign  army  an  entrance,  when  she  has  not 
departed  from  her  natural  liberties  in  that  respect,  by  trea- 
ties. From  this  rule,  however,  let  us  except  those  very  un- 
common cases  which  admit  of  the  most  evident  demonstra- 
tion that  the  passage  required  is  wholly  unattended  with 
inconvenience  or  danger.  If  on  such  an  occasion,  a  passage 
be  forced,  he  who  forces  it  will  not  be  so  much  blamedas 
the  nation  that  has  indiscreetly  subjected  herself  to  this 
violence.  Another  case,  which  carries  its  own  exception 
on  the  very  face  of  it,  and  admits  not  of  the  smallest  doubt, 
is  that  of  extreme  necessity.  Urgent  and  absolute  neces- 
sity suspends  all  the  rights  of  property  (Book  II.  §§  119, 
123):  and  if  the  proprietor  be  not  under  the  same  pressure 
of  necessity  as  you,  it  is  allowable  for  you,  even  against  his 
will,  to  make  use  of  what  belongs  to  him.  When,  therefore, 
an  army  find  themselves  exposed  to  imminent  destruction, 
or  unable  to  return  to  their  own  country,  unless  they  pass 
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through  neutral  territories,  they  have  a  right  to  pass  in 
spite  of  the  sovereign,  and  to  force  their  way,  sword  in  CHAP-  V1L 
hand.  But  they  ought  first  to  request  a  passage,  to  offer 
securities,  and  pay  for  whatever  damages  they  may  occa- 
sion. Such  was  the  mode  pursued  by  the  Greeks  on  their 
return  from  Asia,  under  the  conduct  of  Agesilaus*. 

Extreme  necessity  may  even  authorise  the  temporary  [  Si&  ] 
seizure  of  a  neutral  town,  and  the  putting  a  garrison  there- 
in, with  a  view  to  cover  ourselves  from  the  enemy,  or  to  pre- 
vent the  execution  of  his  designs  against  that  town,  when 
the  sovereign  is  not  able  to  defend  it.  But  when  the  danger 
is  over,  we  must  immediately  restore  the  place,  and  pay  all 
the  charges,  inconveniences,  and  damages,  which  we  have 
occasioned  by  seizing  it. 

When  the  passage  is  not  of  absolute  necessity,  the  bare  §  133.  The 
danger  which  attends  the  admission  of  a  powerful  army  into  fear  of  dan- 
our  territory,  may  authorise  us  to  refuse  them  permission  to  JSJJJ1^ 
enter.    We  may  have  reason  to  apprehend  that  they  will  fosai, 
be  tempted  to  take  possession  of  the  country,  or  at  least  to 
act  as  masters  while  they  are  in  it,  and  to  live  at  discretion. 
Let  it  not  be  said  with  Grotiusf,  that  he  who  requires  the 
passage  is  not  to  be  deprived  of  his  right  on  account  of  our 
unjust  fears.    A  probable  fear,  founded  on  good  reasons, 
gives  us  a  right  to  avoid  whatever  may  realise  it;  and  the 
conduct  of  nations  affords  but  too  just  grounds  for  the 
fear  in  question.    Besides,  the  right  of  passage  is  not  a  per- 
fect right,  unless  in  a  case  of  urgent  necessity,  or  when  we 
have  the  most  perfect  evidence  that  the  passage  is  in* 
nocent. 

But,  in  the  preceding  section,  I  suppose  it  impracticable  §  124.  or  a 
to  obtain  sufficient  security  which  shall  leave  us  no  cause  to  denaand  of 
apprehend  any  hostile  attempts  or  violent  proceedings  on  JJSiJ^JL 
the  part  of  those  who  ask  permission  to  pass.    If  any  such  curity. 
security  can  be  obtained  (and  the  safest  one  is,  to  allow 
them  to  pass  only  in  small  bodies,  and  upon  delivering  up 
their  arms,  as  has  been  sometimes  required}:),  the  reason 
arising  from  fear  no  longer  exists.    But  those  who  wish  to 
pass  should  consent  to  give  every  reasonable  security  re- 
quired of  them,  and  consequently  submit  to  pass  by  divisions 
and  deliver  up  their  arms,  if  the  passage  be  denied  them  on 
any  other  terms.    The  choice  of  the  security  they  are  to 
give  does  not  rest  with  them.    Hostages,  or  a  bond,  would 
often  prove  very  slender  securities.    Of  what  advantage 
will  it  be  to  me  to  hold  hostages  from  one  who  will  render 


*  Plutarch's  Life  of  Agesilaus.         inhabitants  of  Cologne.    See  Gro* 
t  Book  ii.  chap.  ii.  §  13,  note  5«      tius,  ibid. 
J  By  the  Eleans,  and  the  antient 
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BOOKTII.  himself  master  over  me?    And  as  to  a  bond,  it  is  of  very 
CHAP  Yllr'  little  avail  against  a  prince  of  much  superior  power. 
§  125. Whe-      But,  is  it  always  incumbent  on  us  to  give  every  security  a 
nMMrjMbo  nat*°.n  maJ  require,  when  we  wibh  to  pass  through  her  ter- 
give  every   ritories? — In  the  first  place,  we  are  to  make  a  distinction 
kind  of  se-  between  the  different  reasons  that  may  exist  for  our  passing 
quired*6"    through  the  country ;  and  we  are  next  to  consider  the  man- 
ners of  the  people  whose  permission  we  ask.  If  the  passage 
be  not  essentially  necessary,  and  can  be  obtained  only  on 
suspicious  or  disagreeable  conditions,  we  must  relinquish 
all  idea  of  it,  as  in  the  case  of  a  refusal  (§  122).    But,  if  ne- 
cessity authorizes  me  to  pass,  the  conditions  on  which  the 
passage  will  be  granted  may  be  accepted  or  rejected,  ac- 
cording to  the  manners  of  the  people  I  am  treating  with. 
[  343  ]  Suppose  I  am  to  cross  the  country  of  a  barbarous,  savage, 
and  perfidious  nation,— shall  I  leave  myself  at  their  discre- 
tion, by  giving  up  my  arms  and  causing  my  troops  to  march 
in  divisions?    No  one,  I  presume,  will  condemn  me  to  take 
so  dangerous  a  step.  Since  necessity  authorizes  me  to  pass, 
a  kind  of  new  necessity  arises  for  my  passing  in  such  a 
posture  as  will  secure  me  from  any  ambuscade  or  violence* 
I  will  offer  every  security  that  can  be  given  without  foolishly 
exposing  myself;  and  u  the  offer  is  rejected,  I  must  be 
guided  by  necessity  and  prudence,— and,  let  me  add,  by 
the  most  scrupulous  moderation,  in  order  to  avoid  exceed- 
ing the  bounds  of  that  right  which  I  derive  from  necessity. 
§  126.   E-     If  the  neutral  state  grants  or  refuses  a  passage  to  one  of 
otorod°to! the  Par.ties  at  war*  slle  ought,  in  like  manner,  to  grant  or 
wards  bothrefuse  it  to  the  other,  unless  a  change  of  circumstances 
parties  as  to  affords  her  substantial  reasons  for  acting  otherwise.    With- 
passag&  out  such  reasons,  to  grant  to  one  party  what  she  refuses  to 
the  other,  would  be  a  partial  distinction,  and  a  departure 
from  the  line  of  strict  neutrality. 

§  127.  NO  When  I  have  no  reason  to  refuse  a  passage,  the  party 
SgSnfit  against  'wk01*  &  w  granted,  has  no  right  to  complain  of  my 
a  neutral  conduct,  much,  less  to  make  it  the  ground  of  a  hostile  attack 
state  for  upon  me,  since  I  have  done  no  more  than  what  the  law  of 
nations  enjoins  (§119).  Neither  has  he  any  right  to  require 
that  I  should  deny  the  passage ;  for  he  must  not  pretend  to 
hinder  me  from  doing  what  I  think  agreeable  to  my  duty. 
And  even  on  those  occasions  when  I  might  with  justice 
refuse  permission  to  pass,  I  am  at  liberty  to  abstain  from 
the  exertion  of  my  right.  But  especially  when  I  should  be 
obliged  to  support  my  refusal  by  the  sword,  who  will  take 
upon  him  to  complain  of  my  having  permitted  the  war  to  be 
carried  into  his  country,  rather  than  draw  it  on  myself?  No 
sovereign  can  require  tbat  I  should  take  up  arms  in  his 
favour,  unless  obliged  to  it  by  treaty.  But  nations,  more 
attentive  to  their  own  interests  than  to  the  observance  of 
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strict  justice,  are  often  very  loud  on  this  pretended  subject  BOOK  in. 
of  complaint.    In  war,  especially,  they  stick  at  no  measures ;  CHWVII. 
and  if,  by  their  threats  they  can  induce  a  neighbouring  state 
to  refuse  a  passage  to  their  enemy,  the  generality  of  their 
rulers  consider  this  conduct  only  as  a  stroke  of  good  policy. 

A  powerful  state  will  despise  these  unjust  menaces :  firm  §  128.  This 
and  unshaken  in  what  she  thinks  due  to  justice  and  to  her  *****  may 
own  reputation,  she  will  not  suffer  herself  to  be  diverted  by  JforoVfear 
the  fear  of  a  groundless  resentment :  she  will  not  even  bear  Of  the  re- 
the  menace.    But  a  weak  nation,  unable  to  support  her  sentmeni :  of 
rights,  will  be  under  a  necessity  of  consulting  ner  own^^1*0™ 
safety;  and  this  important  concern  will  authorize  her  to 
refuse  a  passage,  which  would  expose  her  to  dangers  too 
powerful  for  her  to  repel 

Another  fear  may  also  warrant  her  in  refusing  a  passage,  §  129.  Ana 
namely,  that  of  involving  her  country  in  the  disorders  and lest  her 
calamities  of  war.    For,  even  if  the  party  against  whom  a^fJbc- 
passage  is  requested,  should  observe  such  moderation  as  come  the 
not  to  employ  menaces  for  the  purpose  of  intimidating  the  theatre  of 
neutral  nation  into  a  refusal,  he  will  hardly  fail  to  demand  a  war' 
passage  for  himself  also :  he  will  march  to  meet  his  enemy ;  [  341*  ] 
and  thus  the  neutral  country  will  become  the  theatre  of 
war.    The  infinite  evils  of  such  a  situation  are  an  unex- 
ceptionable reason  for  refusing  the  passage.    In  all  these 
cases,  he  who  attempts  to  force  a  passage,  does  an  injury 
to  the  neutral  nation,  and  gives  her  most  just  cause  to  unite 
her  arms  with  those  of  his  adversary.    The  Switzers,  in 
their  alliances  with  France,  have  promised  not  to  grant  a 
passage  to  her  enemies.    They  ever  refuse  it  to  all  sove- 
reigns at  war,  in  order  to  secure  their  frontiers  from  that 
calamity;  and  they  take  care  that  their  territory  shall  be 
respected.     But  they  grant  a  passage  to  recruits,  who 
march  in  small  bodies,  and  without  arms. 

The  grant  of  permission  to  pass  includes  a  grant  of  every  §iso.  whui 
thing  which  is  naturally  connected  with  the  passage  ofjij«*lded 
troops,  and  without  which  the  passage  would  be  imprac-of     ^ 
ticable ;  such  as  the  liberty  of  carrying  with  them  whatever 
may  be  necessary  for  an  army,— that  of  exercising  military 
discipline  on  the  soldiers  and  officers,  and  of  purchasing,  at 
a  fair  price,  every  thing  the  army  may  want,  unless,  through 
fear  of  scarcity,  a  particular  exception  has  been  made,  to 
oblige  them  to  carry  with  them  their  own  provisions. 

He  who  grants  the  passage  is  bound  to  render  it  safe,  as  §  131.  safe* 
far  as  depends  on  him.    Good  faith  requires  this;  and  to  ty  of  the 
act  otherwise  would  be  ensnaring  those  to  whom  the  passage  Passase- 
is  granted. 

For  this  reason,  and  because  foreigners  can  do  nothing  in  §  132.   No 
a  territory  against  the  will  of  the  sovereign,  it  is  unlawful  to 
attack  an  enemy  in  a  neutral  country,  or  to  commit  in  it  any 
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BOOK  in.  now  speak  of.    But  if  it  would  be  dangerous  for  him  to  give 

CUAP.  vii.  a  refusal,  he  is  not  obliged  to  draw  down  the  impending 

evil  on  his  own  head  for  the  sake  of  averting  it  from  that  of 

his  neighbour :  nay,  rashly  to  hazard  the  quiet  and  welfare 

of  his  people,  would  be  a  very  great  breach  of  his  duty. 


CHAP,  vm.  CHAP.  VIII. 

OF  THE  RIGHTS  OF  NATIONS  TN  WAR, — AND,  FIRST,  OF  WHAT 
WE  HAVE  A  RIGHT  TO  DO,  AND  WHAT  WE  ARE  ALLOWED 
TO  DO,  TO  THE  ENBMY*S  PERSON,  IN  A  JUST  WAR  (161). 

§  136.  Ge-     WHAT  we  have  hitherto  said  concerns  the  right  of 
S5?J?rt!l  making  war:— let  us  now  proceed  to  those  rights  which 

Cipie  OI  tile  ^  i      i       •  i  •         if*  11  i 

rights        are  to  be  respected  during  the  war  itself,  and  to  the  rules 
against  an   which  nations  should  reciprocally  observe,  even  when  de- 
cMing  *eir  differences  by  arma.    Let  us  begin  by  laying 
down  the  rights  of  a  nation  engaged  in  a  just  war:  let  us 
see  what  she  is  allowed  to  do  to  her  enemy.    The  whole  is 
to  be  deduced  from  one  single  principle, — from  the  object 
of  a  just  war:  for,  when  the  end  is  lawful,  he  who  has  a 
right  to  pursue  that  end,  has,  of  course,  a  right  to  employ 
all  the  means  which  are  necessary  for  its  attainment.    The 
end  of  a  just  war  is  to  avenge  or  prevent  injury  §  £8) — that 
is  to  say,  to  obtain  justice  by  force,  when  not  obtainable  by 
any  other  method,— to  compel  an  unjust  adversary  to  repair 
an  injury  already  done,  or  give  us  securities  against  any 
wrong  with  which  we  are  threatened  by  him.    As  soon, 
therefore,  as  we  have  declared  war,  we  nave  a  right  to  do 
against  the  enemy  whatever  we  find  necessary  for  the  at- 
tainment of  that  end, — for  the  purpose  of  bringing  him  to 
reason,  and  obtaining  justice  and  security  from  him. 
§  137.  Dif-     The  lawfulness  of  the  end  does  not  give  us  a  real  right  to 
troeTwiiat anv  thin2  ferther  than  barely  the  means  necessary  for  the 
we  have  a   attainment  of  that  end.    Whatever  we  do  beyond  that,  is 
right  to  do  reprobated  by  the  law  of  nature,  is  faulty,  and  condemnable 
barei™!-18  at  the  tribunal  of  conscience.    Hence  it  is  that  the  right  to 
lowed  to  be  such  or  such  acts  of  hostility  varies  according  to  circum- 
donewith    stances.    What  is  just  and  perfectly  innocent  in  war,  in 
beSwny    on.e  Particular  situation,  is  not  always  so  on  other  occasions, 
enemies.     Bight  goes  hand  in  hand  with  necessity  and  the  exigency 
of  the  case,  but  never  exceeds  them* 

(161)  See,  in  general,  the  Rights    and  Ciutty's  Law  of  Nations,  per  tot. 
of  War;  Grotius,  ch.  vi.;  and  1  Chit-    — C. 
ty's  Commercial  Law,  377  to  437; 
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But  as  it  is  very  difficult  always  to  form  a  precise  judg-  BOOK  m. 
ment  of  what  the  present  case  requires,  and  as,  moreover,  CHAP,  via. 
it  belongs  to  each  nation  to  judge  of  what  her  own  particular 
situation  authorizes  her  to  do  (Prelim.  §  16) — it  becomes 
absolutely  necessary  that  nations  should  reciprocally  con- 
form to  general  rules  on  this  subject.  Accordingly,  when-  [  347  ] 
ever  it  is  certain  and  evident  that  such  a  measure,  such  an 
act  of  hostility,  is  necessary,  in  general,  for  overpowering 
the  enemy's  resistance,  and  attaining  the  end  of  a  lawful 
war, — that  measure,  thus  viewed  in  a  general  light,  is,  by 
the  law  of  nations,  deemed  lawful  in  war,  and  consistent 
with  propriety,  although  he  who  unnecessarily  adopts  it, 
when  he  might  attain  his  end  by  gentler  methods,  is  not 
innocent  before  God  and  his  own  conscience.  In  this  lies 
the  difference  between  what  is  just,  equitable,  irreprehen- 
sible  in  war,  and  what  is  only  allowed  between  nations,  and 
suffered  to  pass  with  impunity.  The  sovereign  who  would  pre- 
serve a  pure  conscience,  and  punctually  discharge  the  duties 
of  humanity,  ought  never  to  lose  sight  of  what  we  already 
have  more  than  once  observed,-— that  nature  gives  him 
no  right  to  make  war  on  his  fellow-men,  except  in  cases  of 
necessity,  and  as  a  remedy,  ever  disagreeable,  though  often 
necessary,  against  obstinate  injustice  or  violence.  If  his 
mind  is  duly  impressed  with  this  great  truth,  he  will  never 
extend  the  application  of  the  remedy  beyond  its  due  limits, 
and  will  be  very  careful  not  to  render  it  more  harsh  ^in  its 
operation,  and  more  fatal  to  mankind,  than  is  requisite  for 
his  own  security  and  the  defence  of  his  rights. 

Since  the  object  of  a  just  war  is  to  repress  injustice  and  §  138.  The 
violence,  and  forcibly  to  compel  him  who  is  deaf  to  thc^ffi^^ 
voice  of  justice,  we  have  a  right  to  put  in  practice,  against  enemy  by 
the  enemy,  every  measure  that  is  necessary  in  order  to  every  justi- 
weaken  him,  and  disable  him  from  resisting  us  and  support-  «J£  me- 
ing  his  injustice:  and  we  may  choose  such  methods  as  are 
the  most  efficacious  and  best  calculated  to  attain  the  end  in 
view,  provided  they  be  not  of  an  odious  kind,  nor  unjustifi- 
able in  themselves,  and  prohibited  by  the  law  of  nature. 

The  enemy  who  attacks  me  unjustly,  gives  me  an  undoubt-  §  139.  The 
ed  right  to  repel  his  violence;  and  he  who  takes  up  arms  to  »gfct  over  ^ 
oppose  me  when  I  demand  only  my  right,  becomes  himself  JS" 
the  real  aggressor  by  his  unjust  resistance:  he  is  the  first 
author  of  the  violence,  and  obliges  me  to  employ  forcible 
means  in  order  to  secure  myself  against  the  wrong  which  he 
intends  to  do  me  either  in  my  person  or  my  property.  If 
the  forcible  means  I  employ  produce  such  effect  as  even  to 
take  away  his  Kfe,  he  alone  must  bear  the  whole  blame  of 
that  misfortune:  for,  if  I  were  obliged  to  submit  to  the 
wrong  rather  than  hurt  him,  good  men  would  soon  become 
the  prey  of  the  wicked.  Such  is  the  origin  of  the  right  to 
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BOOK  m.  kill  our  enemies  in  a  just  war.  When  we  find  gentler 
CHAP. viii,  meth0d8  insufficient  to  conquer  their  resistance  and  bring 
them  to  terms,  we  have  a  right  to  put  them  to  death.  Under 
the  name  of  enemies,  as  we  have  already  shewn,  are  to  be 
comprehended,  not  only  the  first  author  of  the  war,  but 
likewise  all  those  who  join  him,  and  who  fight  in  support  of 
his  cause. 

* 14.°-  f  But  the  very  manner  in  which  the  right  to  kill  our  ene- 
thiTrignt.  mies  ?s  Pr°ved,  points  out  the  limits  of  that  right.  On  an 
[  348  ]  Demies  submitting  and  laying  down  his  arms,  we  cannot 
An  enemy  with  justice  take  away  his  life.  Thus,  in  a  battle,  quarter 


a     *!  to  ke  6*ve?  to  those  who  lay  down  their  arms;  and,  in  a 
ceasing  to    s*ege»  a  garrison  offering  to  capitulate  are  never  to  be  re- 
resist,         fused  their  lives.    The  humanity  with  which  most  nations 
in  Europe  carry  on  their  wars  at  present,  cannot  be  too 
much  commended.    If  sometimes,  in  the  heat  of  action,  the 
soldier  refuses  to  give  quarter,  it  is  always  contrary  to  the 
inclination  of  the  officers,  who  eagerly  interpose  to  save  the 
lives  of  such  enemies  as  have  laid  down  their  arms*. 
§  Hi.  A         There  is,  however,  one  case,  in  which  we  may  refuse  to 
Seja"    8Paiie  t"1?  ^e  °^  an  enemy  who  surrenders,  or  to  allow  any 
which  quar-  capitulation  to  a  town  reduced  to  the  last  extremity.    It  is 
tef m  A!  be  w^en  ^at  enemJ[  kfta  been  guilty  of  some  enormous  breach 
refused.       Qf  ^  jaw  ^  nationgj  ^  particularly  when  he  has  violated 

the  laws  of  war.  This  refusal  of  quarter  is  no  natural  con- 
sequence of  the  war,  but  a  punishment  for  his  crime,— a 
ginishment  which  the  injured  party  has  a  right  to  inflict, 
ut,  in  order  that  it  be  justly  inflicted,  it  must  fall  on  the 
guilty.  When  we  are  at  war  with  a  savage  nation,  who  ob- 
serve no  rules,  and  never  give  quarter,  we  may  punish 
them  in  the  persons  of  any  of  their  people  whom  we  take 
(these  belonging  to  the  number  of  the  guilty),  and  endea- 
vour, by  this  rigorous  proceeding,  to  force  them  to  respect 
the  laws  of  humanity.  But,  wherever  severity  is  not  abso- 
lutely necessary,  clemency  becomes  a  duty.  Corinth  was 
utterly  destroyed  for  having  violated  the  law  of  nations  in 
the  person  of  the  Roman  ambassadors.  That  severity, 
however,  was  reprobated  by  Cicero  and  other  great  men. 
He  who  has  even  the  most  just  cause  to  punish  a  sovereign 

*  From  several  passages  of  Gro-  had,  by  the  advice  of  Spinola,  em- 

tius's  History  of  the  Disturbances  m  barked  at  Lisbon  a  body  of  troops 

the  Low  Countries,  it  appears  that  destined  for  Flanders,  they  dispalch- 

the  war  between  the   Dutch  and  ed  a  squadron  to  wait  for  them  in  the 

Spaniards  was  carried  on  with  unre-  strait  of  Calais,  with  orders  to  drown 

tenting  cruelty  at  sea,  although  the  without  mercy  every  soldier  that  was 

parties  had  agreed  to  observe  the  taken  $  and  the  order  was  punctually 

usual  rules  of  moderation  on  land. —  executed.— Book  xiv.  p.  550.— Edit. 

Intelligence  being  received  by  the  A.D.  1797. 
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with  whom  he  is  in  enmity,  will  ever  incur  the  reproach  of  BOOK  m. 
cruelty,  if  he  causes  the  punishment  to  fall  on  his  innocent  CTTAF-vni- 
subjects.    There  are  other  methods  of  chastising  the  sove- 
reign,--such  as,  depriving  him  of  some  of  Iris  rights,  taking 
from  him  towns  and  provinces.    The  evil  which  thence  re- 
sults to  the  nation  at  large,  is  the  consequence  of  that  par- 
ticipation which  cannot  possibly  be  avoided  by  those  who 
unite  in  political  society. 

This  leads  us  to  speak  of  a  kind  of  retaliation  sometimes  §  143.  Re- 
practised  in  war,  under  the  name  of  reprisals.  If  the  hos- 
tile  general  has,  without  any  just  reason,  caused  some  pri- 
soners  to  be  hanged,  we  hang  an  equal  number  of  his  people, 
and  of  the  same  rank, — notifying  to  him  that  we  will  con- 
tinue thus  to  retaliate,  for  the  purpose  of  obliging  him  to 
observe  the  laws  of  war.  It  is  a  dreadful  extremity  thus  to 
condemn  a  prisoner  to  atone,  by  a  miserable  death,  for  his 
general's  crime:  and  if  we  had  previously  promised  to  spare 
the  life  of  that  prisoner,  we  cannot,  without  injustice,  make  [  349  ] 
him  the  subject  of  our  reprisals*.  Nevertheless,  as  a  prince, 
or  his  general,  has  a  righC  to  sacrifice  his  enemy's  lives  to 
his  own  safety  and  that  of  his  men, — it  appears/that,  if  he 
has  to  do  with  an  inhuman  enemy,  who  frequently  commits 
such  enormities,  he  is  authorized  to  refuse  quarter  to  some 
of  the  prisoners  he  takes,  and  to  treat  them  as  his  people 
have  been  treated*}-.  But  Scipio's  generosity  is  rather  to  be 
imitated: — that  great  man,  having  reduced  some  Spanish 
princes  who  had  revolted  against  the  Romans,  declared  to 
them  that,  on  a  -breach  of  their  faith,  he  would  not  call  the 
innocent  hostages  to  an  account,  but  themselves ;  and  that 
lie  would  not  avenge  it  on  an  unarmed  enemy,  but  on  those 
who  should  be  found  in  armsj.  Alexander  the  Great, 
having  cause  of  complaint  against  Darius  for  some  mal- 
practices, sent  him  word,  that  if  he  continued  to  make  war 
in  such  a  manner,  he  would  proceed  to  every  extremity 
against  him3  and  give  him  no  quarter§.  It  is  thus  an  enemy 

(162)  As  to  reprisals  and  letters  adopted,  of  cutting  off  the  right  band 

of  marque  m  general,  see  ante,  b.  ii.  of  every  prisoner,  in  case  of  victory 

ch.  xviii.  §  334.— C.  declaring  on  their  side.    He  spared 

*  In  the  French,  we  here  find  Adeiraantus  alone,  who  had  opposed 

(apparently,  very  much  out  of  place)  that  infamous  resolution.    Xenoph. 

a  verbatim  repetition  of  the  long  note  Hist*  Gnec.  lib.  ii.  cap.  i.— Edit, 

•which  has  already  appeared  in  page  A.D,  1797. 
286.— Edit.  A.D.  1797.  J  Neque  se  in  obsides  innoxios, 

f  Lysander,  having  captured  die  sed  in  ipsos,  si  defecerint,  savitu- 

Athenian  fleet,  put  the  prisoners  to  rum;  nee  ab  inenni,  sed  ab  armato 

death,  on  account  of  various  cruelties  hoste,  pones  expetiturum.— Tit  Liv. 

practised  by  the  Athenians  during  lib.  xxviii. 

the  course  of  the  war,  but  principally        §  Quint.  Curt  lib.  iv.  cap,  i* 

on  account  of  the  barbarous  resolu-  and  ii. 
tion  which  they  were  known  to  have 
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who  violates  the  laws  of  war  is  to  be  checked,  and  not  by 
.  causing  the  penalty  due  to  his  crime  to  fall  on  innocent 
victims. 

§  143.  Whe-     How  could  it  be  conceived  in  an  enlightened  age,  that  it 
ther  a  go-    is  lawful  to  punish  with  death  a  governor  who  has  defended 
;  be  his  town  to  the  last  extremity,  or  who,  in  a  weak  place,  has 

L     had  the  courage  to  hold  out  against  a  royal  army?    In  the 

witiTdeath  iast  century,  this  notion  still  prevailed;  it  was  looked  upon 

Shirt*  do-  as  one  °^  the  1&WS  °^  war* an^  *s  ?0^  even  at  P^sent,  totally 
exploded.  What  an  idea!  to  punish  a  brave  man  for  having 
performed  his  duty!  Very  different  were  the  principles  of 
Alexander  the  Great,  when  he  gave  orders  for  sparing  some 
Milesians,  on  account  of  their  courage  and  fidelity*.  "  As 
Phyton  was  led  to  execution  by  order  of  Dionysius  the 
tyrant,  for  having  obstinately  defended  the  town  of  Rhegium, 
of  which  he  was  governor,  he  cried  out,  that  he  was  unjustly 
condemned  to  die  for  having  refused  to  betray  the  town, 
and  that  heaven  would  soon  avenge  his  death.9'  Dipdorus  ' 
Siculus  terms  this  "  an  unjust  punishmentf."  It  is  in  vain 
to  object,  that  an  obstinate  defence,  especially  in  a  weak 
place,  against  a  royal  army,  only  causes  a  fruitless  effusion 
of  blood.  Such  a  defence  may  save  the  state,  by  delaying 
the  enemy  some  days  longer;  and  besides,  courage  supplies 

[  350  ]  the  defects  of  the  fortifications^.  The  chevalier  Bayard 
having  thrown  himself  into  Mezieres,  defended  it  with  his 
usual  intrepidity^,  and  proved  that  a  brave  man  is  some- 
times capable  of  saving  a  place  which  another  would  not 
think  tenable.  The  history  of  the  famous  siege  of  Malta  is 
another  instance  how  far  men  of  spirit  may  defend  them- 
selves, when  thoroughly  determined.  How  many  places 
have  surrendered,  which  might  still  have  arrested  the 
enemy's  progress  for  a  considerable  time,  obliged  him  to 

*  Arrian.  de  Exped,  Alexand.  lib.  they  obstinately  persevere  in  defend- 

i,  cap.  xx.  ing  an  ill-fortified  place  against  a 

t  Lib.  adv.  cap.  cxiii,  quoted  by  royal  army, "and  when,  refusing  to 

Grotius,  lib.  iii.  cap.  ii.  §  xvi.  n.  v.  accept  of  reasonable  conditions  of- 

t  The  false  maxim  which  formerly  fered  to  them,  they  undertake  to  ar- 
prevailed  on  this  subject,  is  noticed  rest  the  progress  of  a  power  which 
in  the  relation  of  the  battle  of  Mus-  they  are  unable  to  resist." — Pnreu- 
selburgh  (De  Thou,  vol.  i.  p.  287).  ant  to  that  maxim,  Caesar  answered 
"The  general  (the  duke  of  Sonoer-  the  Aduatiei  that  he  would  spare 
set),  the  regent  of  England,  was  on  their  town,  if  they  surrendered  be- 
this  occasion  much  admired  for  his  fore  the  battering-ram  touched  their 
clemency,  which  induced  him  to  walls;  and  the  duke  of  Alva  strongly 
spare  the  lives  of  the  besieged  (the  blamed  Prosper  Colonna  for  having 
garrison  of  a  castle  in  Scotland),  granted  terms  of  capitulation  to  the 
notwithstanding  that  antient  maxim  garrison  of  a  castle,  who  had  refused 
in  war,  which  declares  that  a  weak  to  treat  of  a  surrender  until  the  can- 
garrison  forfeit  all  claim  to  mercy  on  non  had  been  employed  against  them, 
the  part  of  the  conqueror,  when,  —Edit.  A.D.  1797. 
with  more  courage  than  prudence,  §  Sec  his  life. 
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consume  his  strength  and  waste  the  remainder  of  the  cam-  BOOK  in. 
paign,  and  even  finally  saved  themselves,  by  a  better-sup-  CHA*« Vl"« 
ported  and  more  vigorous  defence?  In  the  last  war,  whilst 
the  strongest  places  in  the  Netherlands  opened  their  gates 
in  a  few  days,  the  valiant  general  Leutrum  was  seen  to  de- 
fend Coni  against  the  utmost  efforts  of  two  powerful  armies, 
— to  hold  out,  in  so  indifferent  a  post,  forty  days  from  the 
opening  of  the  trenches, — and  finally  to  save  the  town,  and, 
together  with  it,  all  Pi&nont.  If  it  be  urged,  that,  by 
threatening  a  commandant  with  death,  you  may  shorten  a 
bloody  siege,  spare  your  troops,  and  make  a  valuable  saving 
of  time, — my  answer  is,  that  a  brave  man  will  despise  your 
menance,  or,  incensed  by  such  ignominious  treatment,  will 
sell  his  life  as  dearly  as  he  can, — will  bury  himself  under 
the  ruins  of  his  fort,  and  make  you  pay  for  your  injustice. 
But,  whatever  advantage  you  might  promise  yourself  from 
an  unlawful  proceeding,  that  will  not  warrant  you  in  the 
use  of  it.  The  menace  of  an  unjust  punishment  is  unjust 
in  itself:  it  is  an  insult  and  an  injury.  But,  above  all,  it 
would  be  horrible  and  barbarous  to  put  it  in  execution: 
and,  if  you  allow  that  the  threatened  consequences  must  not 
be  realised,  the  threat  is  vain  and  ridiculous.  Just  and 
honourable  means  may  be  employed  to  dissuade  a  governor 
from  ineffectually  persevering  to  the  last  extremity:  and 
such  is  the  present  practice  of  all  prudent  and  humane  ge- 
nerals. At  a  proper  stage  of  the  business,  they  summon  a 
governor  to  surrender;  they  .offer  him  honourable  and  ad- 
vantageous terms  of  capitulation,— accompanied  by  a  threat, 
that,  if  he  delays  too  long,  he  will  only  be  admitted  to  sur- 
render as  a  prisoner  of  war,  and  at  discretion.  If  he  per-  [  351  ] 
sists,  and  is  at  length  forced  to  surrender  at  discretion, — 
they  may  then  treat  both  himself  and  his  troops  with  all  the 
severity  of  the  law  of  war.  But  that  law  can  never  extend 
so  far  as  to  give  a  right  to  take  away  the  life  of  an  enemy 
who  lays  down  his  arms  (§  140),  unless  he  has  been  guilty 
of  some  crime  against  the  conqueror  (§  141). 

Resistance  carried  to  extremity  does  not  become  punish- 
able in  a  subaltern,  except  on  those  occasions  only  when  it 
is  evidently  fruitless.  It  is  then  obstinacy,  and  not  firm- 
ness or  valour:— true  valour  has  always  a  reasonable  object 
in  view.  Let  us,  for  instance,  suppose  that  a  state  has  en- 
tirely submitted  to  the  conqueror's  arms,  except  one  single 
fortress, — that  no  succour  is  to  be  expected  from  without, — 
no  neighbour,  no  ally,  concerns  himself  about  saving  the  re- 
mainder of  that  conquered  state: — on  such  an  occasion,  the 
governor  is  to  be  made  acquainted  with  the  situation  of 
affairs,  and  summoned  to  surrender;  and  he  may  be  threat- 
ened with  death  in  case  of  his  persisting  in  a  defence  which 
is  absolutely  fruitless,  and  which  can  only  tend  to  the  effu- 
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BOOS  in.   sion  of  human  blood*.    Should  this  make  no  impression  on 
CHAP,  vm.  him,  he  deserves  to  suffer  the  punishment  with  which  he 
has  been  justly  threatened.    I  suppose  the  justice  of  the 
war  to  be  problematical,  and  that  it  is  not  an  insupportable 
oppression  which  he  opposes:  for  if  this  governor  maintains 
a  cause  that  is  evidently  just,—  if  he  fights  to  save  his  coun- 
try from  slavery,—  his  misfortune  will  be  pitied;  and  every 
man  of  spirit  will  applaud  him  for  gallantly  persevering  to 
the  last  extremity,  and  determining  to  die  free. 
§  i«.  Fu-      Fugitives  and  deserters,  found  "by  the  victor  among  his 
gitives  and  enemies,  are  guilty  of  a  crime  against  him;  and  he  has  un- 
desertera.  a  rjght  to  put  them  to  death.     Bui  they  are  not 


properly  considered  as  enemies:  they  are  rather  perfidious 
citizens,  traitors  lo  their  country;  and  their  enlistment  with 
the  enemy  cannot  obliterate  that  character,  or  exempt  them 
from  the  punishment  they  have  deserved.  At  present,  how- 
ever, desertion  being  unhappily  too  common,  the  number  of 
the  delinquents  renders  it  in  some  measure  necessary  to 
shew  clemency;  and,  in  capitulations,  it  is  usual  to  indulge 
the  evacuating  garrison  with  a  certain  number  of  covered 
waggons,  in  which  they  save  the  deserters. 

§  us.  Wo-     Women,  children,  feeble  old  men,  and  sick  persons, 

men,  chii-    come  under  the  description  of  enemies  (§§  70—7^)  ;  and  we 

oged'/and    liave  certain  rights  over  them,  inasmuch  as  they  belong 

sick.'         to   the  nation  with  whom  we  are  at  war,  and  as,  be- 

[   352  ]  tween  nation  and  nation,  all  rights  and  pretensions  affect 

the  body  of  the  society,  together  with  all  its  members 

(Book  II.  |i  81,  82—344).     But  these  are  enemies  who 

make  no  resistance;  and  consequently  we  have  no  right  to 

maltreat  their  persons,  or  use  any  violence  against  them, 

much  less  to  take  away  their  lives  (§  140).    This  is  so  plain 

a  maxim  of  justice  and  humanity,  that  at  present  every  na- 

tion, in  the  least  degree  civilized,  acquiesces  in  it.  If,  some- 

times, the  furious  and  ungovernable  soldier  carries  his 

brutality  so  far  as  to  violate  female  chastity,  or  to  massacre 

women,  children,  and  old  men,  the  officers  lament  those 

excesses:  they  exert  their  utmost  efforts  to  put  a  stop  to 

*  But  it  is  not  lawful  to  employ  (who    was  a  prisoner   in    Louis's 

menaces  of  every  kind  in  order  to  hands)  should  be  put  to  death  in 

induce  the  governor  or  commandant  his  sight.     Philip   replied  that  he 

of  a  town  to  surrender.    There  are  would  feel  the  most  poignant  regret 

some,  against  which  nature  revolts  to  lose  his  father,  but  that  his  honour 

with  horror.    Louis  the  Eleventh,  was  still  dearer  to  him,  and  that  he 

being  engaged  in  the  siege  of  St.  was  too  well  acquainted  with  the 

Omer,  and  incensed  at  the  long  re-  king's  disposition,  to  apprehend  that 

sistence  he  experienced,  informed  the  he  would  disgrace  himself  by  the  per- 

governor,  Philip,  son  of  Antony,  the  petration  of  so  barbarous  a  deed.  — 

Bastard  of  Burgundy,  that,  if  he  did  Hist,  of  Louis  XL  book  viil—  -Edit 

not  surrender  the  place,  his  father,  A.D.  1797. 
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them;  and  a  prudent  and  humane  general  even  punishes  BOOKHI. 
them  whenever  he  can.    But,  if  the  women  wish  to  be  cgAP: vm> 
spared  altogether,  they  must  confine  themselves  to  the  occu- 
pations peculiar  to  their  own  sex,  and  not  meddle  with  those 
of  men,  by  taking  up  arms.    Accordingly,  the  military  law 
of  the  Switzers,  which  forbids  the  soldier  to  maltreat  women, 
formally  excepts  those  females  who  have  committed  any  acts 
of  hostility*. 

The  like  may  be  said  of  the  public  ministers  of  religion,  §  146.  oier- 
of  men  of  letters,  and  other  persons  whose  mode  of  life  is  p»me» ' of 
very  remote  from  military  affairs: — not  that  these  people,  ettcr8'  c' 
nor  even  the  ministers  of  the  altar,  are,  necessarily  and  by 
virtue  of  their  functions,  invested  with  any  character  of  in- 
violability, or  that  the  civil  law  can  confer  it  on  them  with  re- 
spect to  the  enemy:  but,  as  they  do  not  use  force  or  violence 
to  oppose  him,  they  do  not  give  him  a  right  to  use  it  against 
them.  Among  the  ancient  Romans  the  priests  carried  arms: 
Julius  Caesar  himself  was  sovereign  pontiff: — and,  among  the 
Christians,  it  has  been  no  rare  thing  to  see  prelates,  bishops, 
and  cardinals,  buckle  on  their  armour,  and  take  the  com- 
mand of  armies.  From  the  instant  of  their  doing  so,  they 
subjected  themselves  to  the  common  fate  of  military  men. 
While  dealing  out  their  blows  in  the  field  of  battle,  they 
did  not,  it  is  to  be  presumed,  lay  claim  to  inviolability. 

Formerly,  every  one  capable  of  carrying  arms  became  a  §  ur.  Pea- 
soldier  when  his  nation  was  at  war,  and  especially  when  it  *™**>  ^J 
was  attacked.    Grotius,  howeverf,  produces  instances  of^u^hodo 
several  nations  and  eminent  commanders  J  who  spared  the  not  carry 
peasantry  in  consideration  of  the  immediate  usefulness  of arms- 
their  laboursf.    At  present,  war  is  carried  on  by  regular 
troops:  the  people,  the  peasants,  the  citizens,  take  no  part 
in  it,  and  generally  have  nothing  to  fear  from  the  sword  of 
the  enemy.    Provided  the  inhabitants  submit  to  him  who  is 
master  of  the  country,  pay  the  contributions  imposed,  and  [  353   ] 
refrain  from  all  hostilities,  they  live  in  as  perfect  safety  as 
if  they  were  friends:  they  even  continue  in  possession  of 
what  belongs  to  them:  the  country  people  come  freely  to 
the  camp  to  sell  their  provisions,  and  are  protected,  as  far 
as  possible,  from  the  calamities  of  war.    A  laudable  custom, 
truly  worthy  of  those  nations  who  value  themselves  on  their 
humanity,  and  adavntageous  even  to  the  enemy  who  acts 
with  such  moderation.    By  protecting  the  unarmed  inhabit- 

*  See  Siraler,  de  Repub.  Helvet.  ciprocally  spare  the  cultivators  of  the 

t  Book  in.  ch.  xi.  §  xi.  soil,  and  make  war  only  against 

j  Cyras,  Belisarius,  &c.  those  who  appeared  in  arms:— and 

I  Cyrus  proposed  to  the  king  of  the  proposal  was  agreed  to.  Xenoph. 

Assyria,  that  both  parties  should  re-  Cyrop.  lib.  7,  cap.  4. 
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BOOK  in.  ants,  keeping  the  soldiery  under  strict  discipline,  and  pre- 
CIJAP.  viu.  serving  the  country,  a  general  procures  an  easy  subsistence 
"""  for  his  army,  and  avoids  many  evils  and  dangers.  If  he  has 

any  reason  to  mistrust  the  peasantry  and  the  inhabitants  of 
the  towns,  he  has  a  right  to  disarm  them,  and  to  require 
hostages  from  them:  and  those  who  wish  to  avoid  the  cala- 
mities of  war,  must  submit  to  the  laws  which  the  enemy 
thinks  proper  to  impose  on  them. 

§  us.  The  But  all  those  enemies  thus  subdued  or  disarmed,  whom 
right  of  the  principles  of  humanity  oblige  him  to  spare, — all  those 
ione«gof ""  Persons  belonging  to  the  opposite  party,  (even  the  women 
war/*0  and  children), lie  may  lawfully  secure  and  make  prisoners, 
either  with  a  view  to  prevent  them  from  taking  up  arms 
again,  or  for  the  purpose  of  weakening  the  enemy  (§  138), 
or,  finally,  in  hopes  that,  by  getting  into  his  power  some 
woman  or  child  for  whom  the  sovereign  has  an  affection, 
he  may  induce  him  to  accede  to  equitable  conditions  of 
peace,  for  the  sake  of  redeeming  those  valuable  pledges. 
At  present,  indeed,  this  last-mentioned  expedient  is  seldom 
put  in  practice  by  the  polished  nations  of  Europe :  women 
and  children  are  suffered  to  enjoy  perfect  security,  and  al- 
lowed permission  to  withdraw  wherever  they  please.  But 
this  moderation,  this  politeness,  though  undoubtedly  com- 
mendable, is  not  in  itself  absolutely  obligatory ;  and  if  a 
general  thinks  fit  to  supersede  it,  he  cannot  be  justly  ac- 
cused of  violating  the  laws  of  war.  He  is  at  liberty  to 
adopt  such  measures,  in  this  respect,  as  he  thinks  most 
conducive  to  the  success  of  his  affairs.  If  without  reason, 
and  from  mere  caprice,  he  refuses  to  indulge  women  with 
this  liberty,  he  will  be  taxed  with  harshness  and  brutality, — 
he  will  be  censured  for  not  conforming  to  a  custom  esta- 
blished by  humanity :  but  he  may  have  good  reasons  for 
disregarding,  in  this  particular,  the  rules  of  politeness,  and 
even  the  suggestions  of  pity.  If  there  are  hopes  of  reducing 
by  famine  a  strong  place,  of  which  it  is  very  important  to 
gain  possession,  the  useless  mouths  are  not  permitted  to 
come  out.  And  in  this  there  is  nothing  which  is  not  au- 
thorized by  the  laws  of  war.  Some  great  men,  however, 
have,  on  occasions  of  this  nature,  carried  their  compassion 
so  far  as  to  postpone  their  interests  to  the  motions  of  hu- 
manity. We  have  already  mentioned,  in  another  place, 
how  Henry  the  Great  acted  during  the  siege  of  Paris.  To 
such  a  noble  example  let  us  add  that  of  Titus  at  the  siege 
of  Jerusalem:  at  first  he  was  inclined  to  drive  back  into 
the  city  great  numbers  of  starving  wretches,  who  came  out 
[  S5i  Jof  it;  but  he  could  not  withstand  the  compassion  which 
such  a  sight  raised  in  him ;  and  he  suffered  the  sentiments 
of  humanity  and  generosity  to  prevail  over  the  maxims  of 
war. 
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As  soon  as  your  enemy  has  laid  down  his  arms  and  BOOKIH. 
surrendered  his  person,  you  have  no  longer  any  right  over  CHAKVIH. 
his  life  (§  140),  unless  he  should  give  you  such  right  by  5 .14<J-  A 
some  new  attempt,  or  had  before  committed  against  you  a  w"r°not  to 
crime  deserving  death  (§  141).    It  was  therefore  a  dreadful  be  put  to 
error  of  antiquity,  a  most  unjust  and  savage  claim,  to  assume  deailu 
a  right  of  putting  prisoners  of  war  to  death,  and  even  by 
the  hand  of  the  executioner.    More  just  and  humane  prin- 
ciples, however,  have  long  since  been  adopted.    Charles  L, 
king  of  Naples,  having  defeated  and  taken  prisoner  Con* 
radin  his  competitor,  caused  him  to  be  publicly  beheaded 
at  Naples,  together  with  Frederic  of  Austria,  his  fellow- 
prisoner.    This  barbarity  raised  a  universal  horror ;  and 
Peter  III.,  king  of  Arragon,  reproached  Charles  with  it  as 
a  detestable  crime,  and  till  then  unheard  of  among  Christian 
princes*.    The  case,  however,  was  that  of  a  dangerous 
rival,  who  contended  with  him  for  the  throne.     But  sup- 
posing even  the  claims  of  that  rival  were  unjust,  Charles 
might  have  kept  him  in  prison  till  he  had  renounced  them, 
and  given  security  fur  his  future  behaviour. 

Prisoners  may  be  secured ;  and  for  this  purpose  they  §  150.  How 
may  be  put  into  confinement,  and  even  fettered,  if  there  be  °of 
reason  to  apprehend  that  they  will  rise  on  their  captors,  or 
make  their  escape.  But  they  are  not  to  be  treated  harshly, 
unless  personally  guilty  of  some  crime  against  him  who  has 
them  in  his  power.  In  this  case  he  is  at  liberty  to  punish 
them :  otherwise  he  should  remember  that  they  are  men, 
and  unfortunate  f.  A  man  of  exalted  soul  no  longer  feels 
any  emotions  but  those  of  compassion  towards  a  conquered 
enemy  who  has  submitted  to  his  arms.  Let  us,  in  this  par- 
ticular, bestow  on  the  European  nations  the  praise  to  which 
they  are  justly  entitled.  Prisoners  of  war  are  seldom  ill- 
treated  among  them.  We  extol  the  English  and  French ; 
we  feel  our  bosoms  glow  with  love  for  them,  when  we  hear 
the  accounts  of  the  treatment  which  prisoners  of  war,  on 
both  sides,  have  experienced  from  those  generous  nations* 

*  Epist.  Pet.  Arrag.  apud  Petr.  de  and  still  more  the  murmurs  of  the 

Vineis.  military,  who  saw  themselves  exposed 

f  In  1593,  the  council  of  the  to  an  infamous  death  in  case  of  felling 

Netherlands,  at  the  persuasion  of  the  into  the  enemy's  hands,  obliged  the 

count  de  Fuentes,  resolved  no  longer  Spaniards  to  re-establish  those  indis- 

to  observe  towards  the  United  Pro-  pensable  usages,  which,  in  the  words 

vinces  that  moderation  which  hu-  of  Virgil,  [JEn.  x.  532],  are  called 

manity  renders  so  necessary  in  war.  belli  commercia,— the  ransom  or  ex- 

They  gave  orders  for  putting  to  death  change  of  prisoners,  and  the  payment 

every  man  who  should  be  made  pri-  of  contributions  to  avert  pillage  and 

soner,  and,  under  the  same  penalty,  devastation*    The  ransom  of  each 

prohibited  the  payment  of  any  con-  prisoner  was  then  settled  at  a  month's 

tributions  to  the  enemy.    But  the  pay. — Grotius,  Hist,  of  Netherlands, 

complaints  of  the  nobility  and  clergy,  book  iii, 

F  F@ 
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BOOK  ni.   And  what  is  more,  by  a  custom  which  equally  displays  the 

CHAP.  Tin,  honour  and  humanity  of  the  Europeans,  an  officer,  taken 

[  3.55  ]  prisoner  in  war,  is  released  on  his  parole,  and  enjoys  the 

comfort  of  passing  the  time  of  his  captivity  in  his  own 

country,  in  the  midst  of  his  family;  and  the  party  who  have 

thus  released  him  rest  as  perfectly  sure  of  him  as  if  they 

had  him  confined  in  irons. 

§i5i.Whe-     Formerly,  a  question  of  an  embarrassing  nature  might 
on"  kave  keen  proosed.    When  we  have  so    reat  a  number  of 


crwM> 

cannot  be    prisoners  that  we  find  it  impossible  to  feed  them,  or  to  keep 

kept  or  fed,  them  with  safety,  have  we  a  right  to  put  them  to  death  2  or 
t!TdeathPttt  s^a^  we  sen<*  t*iem  back  to  the  enemy,—  thus  increasing  his 
strength,  and  exposing  ourselves  to  the  hazard  of  being 
overpowered  by  him  on  a  subsequent  occasion  ?  At  present 
the  case  is  attended  with  no  difficulty.  Such  prisoners  are 
dismissed  on  their  parole,  —  bound  by  promise  not  to  carry 
arms  for  a  certain  time,  or  during  the  continuance  of  the 
war.  And  as  every  commander  necessarily  has  a  power  of 
agreeing  to  the  conditions  on  which  the  enemy  admits  his 
surrender,  the  engagements  entered  into  by  him  for  saving 
his  life  or  his  liberty,  with  that  of  his  men,  are  valid,  as 
being  made  within  the  limits  of  his  powers  (§§  19,  &c.)  ; 
and  his  sovereign  cannot  annul  them.  Of  this  many  in- 
stances occurred  during  the  last  war  -.—several  Dutch  gar- 
risons submitted  to  the  condition  of  not  serving  against 
France  or  her  allies  for  one  or  two  years  :  a  body  of  French 
troops  being  invested  in  Lintz,  were  by  capitulation  sent 
back  across  the  Rhine,  under  a  restriction  not  to  carry  arms 
against  the  queen  of  Hungary  for  a  stated  time  :  and  the 
sovereigns  of  those  troops  respected  the  engagements  formed 
by  them.  But  conventions  of  this  kind  have  their  limits, 
which  consist  in  not  infringing  the  rights  of  the  sovereign 
over  his  subjects.  Thus  the  enemy,  in  releasing  prisoners, 
roay^  impose  on  them  the  condition  of  not  carrying  arms 
against  mm  till  the  conclusion  of  the  war  ;  since  he  might 
justly  keep  them  in  confinement  till  that  period  :  but  he 
cannot  require  that  they  shall  for  ever  renounce  the  liberty 
of  fighting  for  their  country;  because,  on  the  termination 
of  the  war,  he  has  no  longer  any  reason  for  detaining  them  ; 
and  they,  on  their  part,  cannot  enter  into  an  engagement 
absolutely  inconsistent  with  their  character  of  citizens  or 
subjects.  If  their  country  abandons  them,  they  become 
free  in  that  respect,  and  have  in  their  turn  a  right  to  re- 
nounce their  country. 

But  if  we  have  to  do  with  a  nation  that  is  at  once  savage, 
perfidious,  and  formidable,  shall  we  send  her  back  a  number 
of  soldiers  who  will  perhaps  enable  her  to  destroy  us?— 
When  our  own  safety  is  incompatible  with  that  of  an  enemy 
—  even  of  an  enemy  who  has  submitted—  the  question  ad- 
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mits  not  of  a  doubt.  But  to  justify  us  in  coolly  and  deli-  BOOK  in. 
berately  putting  to  death  a  great  number  of  prisoners,  the  CHAP* vin- 
following  conditions  are  indispensably  necessary: — 1.  That 
no  promise  have  been  made  to  spare  their  lives ;  and  2.  That 
we  be  perfectly  assured  that  our  own  safety  demands  such 
a  sacrifice.  If  it  is  at  all  consistent  with  prudence  either 
to  trust  to  their  parole,  or  to  disregard  their  perfidy,  a 
generous  enemy  will  rather  listen  to  the  voice  of  humanity 
than  to  that  of  a  timid  circumspection*  Charles  XII.  being  [  356  ] 
encumbered  with  his  prisoners  after  the  battle  of  Narva,  only 
disarmed  them  and  set  them,  at  liberty:  but  his  enemy,  still 
impressed  with  the  apprehensions  which  his  warlike  and 
formidable  opponents  had  excited  in  his  mind,  sent  into 
Siberia  all  the  prisoners  he  took  at  Pultowa.  The  Swedish 
hero  confided  too  much  in  his  own  generosity :  the  sagacious 
monarch  of  Russia  united,  perhaps,  too  great  a  degree  of 
severity  with  his  prudence:  but  necessity  furnishes  an 
apology  for  severity,  or  rather  throws  a  veil  over  it  alto- 
gether. When  Admiral  Anson  took  the  rich  Acapulco 
galleon,  near  Manilla,  he  found  that  the  prisoners  out- 
numbered his  whole  ship's  company:  he  was  therefore 
under  a  necessity  of  confining  them  in  the  hold,  where  they 
suffered  cruel  distress*.  But  had  he  exposed  himself  to 
the  risk  of  being  carried  away  a  prisoner,  with  his  prize  and 
his  own  ship  together,  would  the  humanity  of  his  conduct 
have  justified  the  imprudence  of  it  ?  Henry  V.,  king  of 
England,  after  his  victory  in  the  battle  of  Agmcourt,  was 
reduced,  or  thought  himself  reduced,  to  the  cruel  necessity 
of  sacrificing  the  prisoners  to  his  own  safety*  "  In  this 
universal  rout/1  says  Father  Daniel,  "  a  fresh  misfortune 
happened,  which  cost  the  lives  of  a  great  number  of  French. 
A  remainder  of  their  van  was  retreating  in  some  order,  and 
many  of  the  stragglers  rallied  and  joined  it.  The  king  of 
England,  observing  their  motions  from  an  eminence,  sup- 
posed it  was  their  intention  to  return  to  the  charge.  At 
the  same  moment  he  received  information  of  an  attack  being 
made  on  his  camp,  where  the  baggage  was  deposited.  In 
fact,  some  noblemen  of  Picardy,  having  armed  about  six 
hundred  peasants,  had  fallen  upon  the  English  camp*  Thus 
circumstanced,  that  prince,  apprehensive  of  some  disastrous 
reverse,  dispatched  his  aides-de-camp  to  the  different  di- 
visions of  the  army,  with  orders  for  putting  all  the  prisoners 
to  the  sword,  lest,  in  case  of  a  renewal  of  the  battle,  the 
care  of  guarding  them  should  prove  an  impediment  to  his 
soldiers,  or  the  prisoners  should  escape  and  join  their  coun- 
trymen. The  order  was  immediately  carried  into  execution, 
and  all  the  prisoners  were  put  to  the  swordf."  Nothing 

*  See  Alison's  Voyage  round  the  World* 
f  Hist,  of  France,  Reign  of  Charles  VI. 
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BOOK  in.  short  of  the  greatest  necessity  can  justify  so  terrible  an  exe- 
CHAP.VIII.  cution;  ani  the  general  whose  situation  requires  it,  is  greatly 

to  be  pitied. 

§  152.  Whe-     Jg  it  lawful  to  condemn  prisoners  of  war  to  slavery?  Yes, 
erfof  war*" *n  cases  wkich  S*ve  a  right  to  kill  them,— when  they  have 
may  be      rendered  themselves  personally  guilty  of  some  crime  deserv- 
madesiaves.  ing  of  death.    The  antients  used  to  sell  their  prisoners  of 
war  for  slaves.    They,  indeed,  thought  they  had  a  right  to 
put  them  to  death.    In  every  circumstance,  when  I  cannot 
innocently  take  away  my  prisoner's  life,  I  have  no  right  to 
make  him  a  slave.    If  I  spare  his  life,  and  condemn  him  to 
[  367  ]  a  state  so  contrary  to  the  nature  of  man,  I  still  continue 
with  him  the  state  of  war.    He  lies  under  no  obligation  to 
me:  for,  what  is  life  without  freedom?    If  any  one  counts 
life  a  favour  when  the  grant  of  it  is  attended  with  chains, — 
be  it  so:  let  him  accept  the  kindness,  submit  to  the  destiny 
which  awaits  him,  and  fulfil  the  duties  annexed  to  it.    But 
he  must  apply  to  some  other  writer  to  teach  him  those  du- 
ties: there  nave  been  authors  enough  who  have  amply  treat- 
ed of  them.    I  shall  dwell  no  longer  on  the  subject:  and, 
indeed,  that  disgrace  to  humanity  is  happily  banished  from 
Europe. 

V63'  Ex*  Prisoners  of  war,  then,  are  detained,  either  to  prevent 
ranscfm  of  their.  returning  to  join  the  enemy  again,  or  with  a  view  to 
prisoners,  obtain  from  their  sovereign  a  just  satisfaction,  as  the  price 
of  their  liberty.  There  is  no  obligation  to  release  those 
who  are  detained  with  the  latter  view,  till  after  satisfaction 
is  obtained.  As  to  the  former,  whoever  makes  a  just  war, 
has  a  right,  if  he  thinks  proper,  to  detain  his  prisoners  till 
the  end  of  the  war:  and  whenever  he  releases  them,  he 
may  justly  ^require  a  ransom,  either  as  a  compensation  at 
the  conclusion  of  a  peace,  or,  if  during  the  continuance  of 
the  war,  for  the  purpose  of  at  least  weakening  his  enemy's 
finances  at  the  same  time  that  he  restores  him  a  number  of 
soldiers.  The  European  nations,  who  are  ever  to  be  com- 
mended for  their  care  in  alleviating  the  evils  of  war,  have, 
with  regard  to  prisoners,  introduced  humane  and  salutary 
customs.  They  are  exchanged  or  ransomed,  even  during 
the  war;  and  this  point  is  generally  settled  beforehand  by 
cartel.  ^  However,  if  a  nation  finds  a  considerable  advantage 
in  leaving  her  soldiers  prisoners  with  the  enemy  during  the 
war  rather  than  exchanging  them,  she  may  certainly,  unless 
bound  by  cartel,  act  in  that  respect  as  is  most  conducive  to 
her  interest  Such  would  be  the  case  of  a  state  abounding 
in  men,  and  at  war  with  a  nation  more  formidable  by  the 
courage  than  the  number  of  her  soldiers.  It  would  have  ill 
suited  the  interests  of  the  czar,  Peter  the  Great,  to  restore 
his  prisoners  to  the  Swedes  for  an  equal  number  of  Rus- 
sians. 
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But  the  state  is  bound  to  procure,  at  her  own  expense,  BOOK  in. 
the  release  of  her  citizens  and  soldiers  who  are  prisoners  of  CHAP,  vrn. 
war,  as  soon  as  she  has  the  means  of  accomplishing  it,  and  § 154- The 
can  do  it  without  danger.    It  was  only  by  acting  in  her  ser-  boun/to 
vice  and  supporting  her  cause,  that  they  were  involved  in  procure 
their  present  misfortune.    For  the  same  reason,  it  is  hertheirre~ 
duty  to  provide  for  their  support  during  the  time  of  their  ease* 
captivity.    Formerly  prisoners  of  war  were  obliged  to  re- 
deem themselves:  but,  then  the  ransom  of  all  those  whom 
the  officers  or  soldiers  might  take,  was  the  perquisite  of  the 
individual  captors.     The  modern  custom  is  more  agreeable 
to  reason  and  justice.   If  prisoners  cannot  be  delivered  dur- 
ing the  course  of  the  war,  at  least  their  liberty  must,  if  pos- 
sible, make  an  article  in  the  treaty  of  peace.    This  is  a  care 
which  the  state  owes  to  those  who  have  exposed  themselves 
in  her  defence.    It  must,  nevertheless,  be  allowed,  that  a 
nation  may,  after  the  example  of  the  Romans,  and  for  the 
purpose  of  stimulating  her  soldiers  to  the  most  vigorous  re- 
sistance, enact  a  law  to  prohibit  prisoners  of  war  from  ever 
being  ransomed.     When  this  is  agreed  to  by  the  whole  so-  [  358  ] 
ciety,  nobody  can  complain.    But  such  a  law  is  very  severe, 
and  could  scarce  suit  any  but  those  ambitious  heroes  who 
were  determined  on  sacrificing  every  thing  in  order  to  make 
themselves  masters  of  the  world. 


Since  the  present  chapter  treats  of  the  rights  which  war§i«.Whe- 
jives  us  over  the  person  of  the  enemy,  this  is  the  proper thernncnc" 
place  to  discuss  a  celebrated  question  on  which  authors  have  uwfldiv  be 

t 1_          J»_»J_J  J        lt^_J_     •  _JI__.Ll ^ T fL    It  m3     .       . 


been  much  divided, — and  that  is,  whether  we  may  lawfully  assassinated 
employ  all  sorts  of  means  to  take  away  an  enemy's  life?orP°!sOT1€d- 
whether  we  be  justifiable  in  procuring  his  death  by  assassi- 
nation or  poison?  Some  writers  have  asserted,  that,  where 
we  have  a  right  to  take  away  life,  the  manner  is  indifferent. 
A  strange  maxim !  but  happily  exploded  by  the  bare  ideas 
of  honour,  confused  and  indefinite  as  they  are.  In  civil 
society,  I  have  a  right  to  punish  a  slanderer, — to  cause  my 
property  to  be  restored  by  him  who  unjustly  detains  it: 
but  shall  the  manner  be  indifferent?  Nations  may  do  them- 
selves justice  sword  in  hand,  when  otherwise  refused  to  them: 
shall  it  be  indifferent  to  human  society  that  they  employ 
odious  means,  capable  of  spreading  desolation  over  the 
whole  face  of  the  earth,  and  against  which,  the  most  just 
and  equitable  of  sovereigns,  even  though  supported  by  the 
majority  of  other  princes,  cannot  guard  himself? 

But,  in  order  to  discuss  this  question  on  solid  grounds, 
assassination  is  by  all  means  to  be  distinguished  from  sur- 
prises, which  are,  doubtless,  very  allowable  in  war.  Should 
a  resolute  soldier  steal  into  the  enemy's  camp  by  night, — 
should  he  penetrate  to  the  general's  tent,  and  stab  him, — 
in  such  conduct  there  is  nothing  contrary  to  the  natural 
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BOOK  in.  laws  of  war, — nothing  even  but  what  is  perfectly  commend- 
CHAP.  vin.  a^je  jn  a  j^f.  g^  necessary  war^   Mutius  Scsevola  has  been 

praised  by  all  the  great  men  of  antiquity;  and  Porsenna 
himself,  whom  he  intended  to  kill,  could  not  but  commend 
his  courage*.  Pepin,  father  of  Charlemagne!  having  crossed 
the  Rhine  with  one  of  his  guards,  went  and  killed  his  enemy 
in  his  chamberf.  If  any  one  has  absolutely  condemned 
such  bold  strokes,  his  censure  only  proceeded  from  a  desire 
to  flatter  those  among  the  great,  who  would  wish  to  leave 
all  the  dangerous  part  of  war  to  the  soldiery  and  inferior 
officers.  It  is  true,  indeed,  that  the  agents  in  such  attempts 
are  usually  punished  with  some  painful  death.  But  that 
is,  because  the  prince  or  general  who  is  thus  attacked,  exer- 
cises his  own  rights  in  turn,— has  an  eye  to  his  own  safety 
and  endeavours,  by  the  dread  of  a  cruel  punishment,  to 
deter  his  enemies  from  attacking  him  otherwise  than  by 
open  force.  He  may  proportion  his  severity  towards  an 
enemy  according  as  his  own  safety  requires.  Indeed,  it 
would  be  more  commendable  on  both  sides  to  renounce 
[  359  ]  every  kind  of  hostility  which  lays  the  enemy  under  a  neces- 
sity of  employing  cruel  punishments,  in  order  to  secure 
himself  against  it.  This  might  be  made  an  established 
custom,— a  convential  kw  of  war.  The  generous  warriors 
of  the  present  age  dislike  such  attempts,  and  would  never 
willingly  undertake  them,  except  on  those  extraordinary 
occasions,  when  they  become  necessary  to  the  very  safety 
and  being  of  their  country.  As  to  the  six  hundred  Lace- 
daemonians, who,  under  the  conduct  of  Leonidas,  broke  into 
the  enemy's  camp,  and  made  their  way  directly  to  the  Persian 
monarch's  tentj,  their  expedition  was  justifiable  by  the  com- 
mon rules  of  war,  and  did  not  authorize  the  king  to  treat 
them  more  rigorously  than  any  other  enemies.  In  order  to 
defeat  all  such  attempts,  it  is  sufficient  to  keep  a  strict 
watch;  and  it  would  be  unjust  to  have  recourse  to  cruel 
punishments  for  that  purpose:  accordingly,  such  punish- 
ments are  reserved  for  those  only  who  gain  admittance  by 
stealth  alone,  or  in  very  small  number,  and  especially  if 
under  cover  of  a  disguise. 

I  give,  then,  the  name  of  assassination  to  a  treacherous 
murder,  whether  the  perpetrators  of  the  deed  be  subjects  of 
the  party  whom  we  cause  to  be  assassinated,  or  of  our  own 
sovereign,— or  that  it  be  executed  by  the  hand  of  any  other 
emissary,  introducing  himself  as  a  supplicant,  a  refugee,  a 
deserter,  or,  in  fine,  as  a  stranger;  and  such  an  attempt,  I 
say,  is  infamous  and  execrable,  both  in  him  who  executes 

*  See  Livy,  lib.  ii.   cap.  xif.—  t  Grolius,  lib.  iii.  cap.  4,  §  xviii, 

Cicero,  pro  P.  Sextiov— Valer.  Max.  n.  i. 

lib.  iii,  cap.  hi.— Plutarch,  in  Pop-  J  Justin,  lib.  ii.  cap.  xj. 
Jjcol, 
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and  in  him  who  commands  it.  Why  do  we  judge  an  act  to  BOOK  m. 
be  criminal,  and  contrary  to  the  kw  of  nature,  but  because  CHAP* vin- 
such  act  is  pernicious  to  human  society,  and  that  the  prac- 
tice of  it  would  be  destructive  to  mankind?  Now,  what 
could  be  more  terrible  than  the  custom  of  hiring  a  traitor  to 
assassinate  our  enemy?  Besides,  were  such  a  liberty  once 
introduced,  the  purest  virtue,  the  friendship  of  the  majority 
of  the  reigning  sovereigns,  would  no  longer  be  sufficient  to 
ensure  a  prince's  safety.  Had  Titus  lived  in  the  time  of  the 
old  man  of  the  mountain^ — though  the  happiness  of  mankind 
centred  in  him, — though  punctual  in  the  observance  of  peace 
and  equity,  he  was  respected  and  adored  by  all  potentates, 
— yet,  the  very  first  time  that  the  prince  of  the  Assassins 
might  have  thought  proper  to  quarrel  with  him,  that  uni- 
versal affection  would  have  proved  insufficient  to  save  him; 
and  mankind  would  have  lost  their  "  darling.9'  Let  it  not 
here  be  replied,  that  it  is  only  in  favour  of  the  cause  of 
justice  that  such  extraordinary  measures  are  allowable:  for 
all  parties,  in  their  wars,  maintain  that  they  have  justice  on 
their  side.  Whoever,  by  setting  the  example,  contributes 
to  the  introduction  of  so  destructive  a  practice,  declares 
himself  the  enemy  of  mankind,  and  deserves  the  execra- 
tion of  all  ages*.  The  assassination  of  William  prince  of 
Orange  was  regarded  with  universal  detestation,  though  the  [  360  ] 
Spaniards  had  declared  that  prince  a  rebel.  And  the  same 
nation  denied,  as  an  atrocious  calumny,  the  charge  of  having 
had  the  least  concern  in  that  of  Henry  the  Great,  who  was 
preparing  for  a  war  against  them,  which  might  have  shaken 
their  monarchy  to  its  very  foundations. 

In  treacherously  administering  poison  there  is  something 
still  more  odious  than  in  assassination:  it  would  be  more 
difficult  to  guard  against  the  consequences  of  such  an  at- 
tempt; and  the  practice  would  be  more  dreadful;  accord- 
ingly it  has  been  more  generally  detested.  Of  this  Grotius 

*  See  the  dialogue  between  Julius  which  says  that  "treachery  falls  on 

Cesar  and  Cicero,  in  the  Melanges  the  traitor's  own  head/'  he  ordered 

de  Literature  et  Po&ies.— -Farrudge,  him  to  he  dispatched  with  the  same 

sultan  of  Egypt,  sent  to  Timur-bec  poignard  with  which  he   had   in- 

an  ambassador  accompanied  by  two  tended  to  perpetrate  the  abominable 

villains  who  were  to  assassinate  that  deed.    The  body  of  the  traitor  was 

conqueror  during  the  audience.  This  then  committed  to  the  flames,  as  an 

infamous  plot  being  discovered,  "It  example  to  others.    The  two  assas- 

is  noV  said  Titnur,  "  the  maxim  of  sins  were  only  condemned  to  suffer 

kings  to  put  ambassadors  to  death :  the  amputation  of  their  noses  and 

but  as  to  this  wretch,  who,  under  the  ears,  Timur  contenting  himself  with 

sacred  garb  of  religion,  is  a  monster  this  punishment,  and  forbearing  to 

of  perfidy  and  corruption*  it  would  put  them  to  death,  because  he  wished 

be  a  crime  to  suffer  him  and  his  ac-  to  send  them  back  with  a  letter  to 

complices  to  live."   Pursuant,  there-  the  sultan.— Hist,  of  Timur-bec,  book 

fore,  to  that  passage  of  the  Koran  v,  chap.  xxiv. 
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JOOK  in.  has  accumulated   many  instances*.     The   consuls  Caius 

IIAP-  VI"'  Fabricius  and  Quintus  ^flBmilius  rejected  with  horror  the 

proposal  of  Pyrrhus's  physician,  who  made  an  offer  of  poi- 

soning his  master;  they  even  cautioned  that  prince  to  be  on 

his  guard  against  the  traitor,—  haughtily  adding,  "  It  is  not 

to  ingratiate  ourselves  with  you  that  we  give  this  informa- 

tion, but  to  avoid  the  obloquy  to  which  your  death  would 

expose  usf."    And  they  justly  observe  in  the  same  letter, 

that  it  is  for  the  common  interest  of  all  nations  not  to  set 

such  examples}:.  It  was  a  maxim  of  the  Roman  senate,  that 

war  was  to  be  carried  on  with  arms*  and  not  with  poison§. 

Even  under  Tiberius,  the  proposal  of  the  prince  of  the 

Catti  was  rejected,  who  offered  to  destroy  Arminius  if 

poison  were  sent  him  for  that  purpose  :  and  he  received  for 

answer,  that  "  it  was  the  practice  of  the  Romans  to  take 

vengeance  on  their  enemies  by  open,  force,  and  not  by 

treachery  and  secret  machinations)]  ;"  Tiberius  thus  making 

it  his  glory  to  imitate  the  virtue  of  the  ancient  Roman  com- 

manders.    This  instance  is  the  more  remarkable,  as  Armi- 

nius had  treacherously  cut  off  Varus,  together  with  three 

Roman  legions.    The  senate,  and  even  Tiberius  himself, 

thought  it  unlawful  to  adopt  the  use  of  poison,  even  against 

a  perfidious  enemy,  and  as  a  kind  of  retaliation  or  reprisals. 

Assassination  and  poisoning  are  therefore  contrary  to  the 

laws  of  war,  and  equally  condemned  by  the  law  of  nature, 

[  361   ]  SLnd  tbe  Consent  of  all  civilized  nations.    The  sovereign, 

who  has  recourse  to  such  execrable  means,  should  be  re- 

garded as  the  enemy  of  the  human  race;  and  the  common 

safety  of  mankind  calls  on  all  nations  to  unite  against  him, 

and  join  their  forces  to  punish  him.    His  conduct  particu- 

larly authorizes  the  enemy  whom  he  has  attacked  by  such 

odious  means,  to  refuse  him  any  quarter.    Alexander  de- 

clared that  "  he  was  determined  to  proceed  to  the  utmost 

extremities  against  Darius,  and  no  longer  to  consider  him 

as  a  fair  enemy,  but  as  a  poisoner  and  an  assassin^"." 

The  interest  and  safety  of  men  in  high  command  require, 
that,  so  far  from  countenancing  the  introduction  of  such 
practices,  they  should  use  all  possible  care  to  prevent  it. 
It  was  wisely  said  by  Eumenes,  that  "  he  did  not  think  any 
general  wished  to  obtain  a  victory  in  such  manner  as  should 

*  Book  iii.  chap.  iv.  §  \v.  §  Armis  bella,  non  venenis,  geri 

f  Oufc  y«£  T«VT«  07  yzgtn  fwnfuv,    debere.—  Valer.  Maxim,  lib.  vi.  ch. 

a&X   faw;  fat  n  ffcv  irac&f  rttw  &a£ofa;»     y.  DUIB.  i. 

**S3r?la*'  in  Pyrr'         i-      ^          II  Non  ftaade>  ne<lae  occultis,  sed 
t  Sed  comxnunis  exempli  et  fidei    pa  &m, 

uti  te  salum  veti" 


AnnaKlib.ii-cap.lsxxviii. 

rfi  f  QuiDt- 

cap.  nil.  numt  xvjiit 
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set  a  pernicious  example  which  might  recoil  on  himself *M 
And  it  was  on  the  same  principle  that  Alexander  formed 
his  judgment  of  Bessus,  who  had  assassinated  Duriusf. 

The  use  of  poisoned  weapons  may  be  excused  or  defend- 
ed  with  a  little  more,  plausibility.  At  least  there  is  no 
treachery  in  the  case,  no  clandestine  machination.  But  the  may  be  used 
practice  is  nevertheless  prohibited  by  the  law  of  nature, in  war- 
which  does  not  allow  us  to  multiply  the  evils  of  war  beyond 
all  bounds.  You  must  of  course  strike  your  enemy  in  order 
to  get  the  better  of  his  efforts:  but  if  he  is  once  dis- 
abled, is  it  necessary  that  he  should  inevitably  die  of  his 
wounds?  Besides,  if  you  poison  your  weapons,  the  enemy 
will  follow  your  example;  and  thus,  without  gaining  any 
advantage  on  your  side  for  the  decision  of  the  contest,  yon 
have  only  added  to  the  cruelty  and  calamities  of  war.  It  is 
necessity  alone  that  can  at  all  justify  nations  in  making  war: 
they  ought  universally  to  abstain  from  every  thing  that 
has  a  tendency  to  render  it  more  destructive:  it  is  even 
a  duty  incumbent  on  them  to  oppose  such  practices.  It  is 
therefore  with  good  reason,  and  in  conformity  to  their  duty, 
that  civilised  nations  have  classed  among  the  laws  of  war 
the  maxim  which  prohibits  the  poisoning  of  weapons};  and 
they  are  all  warranted  by  their  common  safety  to  repress 
and  punish  the  first  who  should  offer  to  break  through  that 
law. 

A  still  more  general  unanimity  prevails  in  condemning  §1^7.  Whe- 
the  practice  of  poisoning  waters,  wells,  and  springs,  be-^j*nngs 
cause  (say  some  authors),  we  may  thereby  destroy  innocent  poLwned. 
persons, — we  may  destroy  other  people  as  well  as  pur  ene- 
mies.   This  is  indeed  an  additional  reason:  but  it  is  not 
the  only  nor  even  the  true  one;  for  we  do  not  scruple  to 
fire  on  an  enemy's  ship,  although  there  be  neutral  pas-  [  36£  J 
sengers  on  board.    But  though  poison  is  not  to  be  used,  it 
is  very  allowable  to  divert  the  water, — to  cut  off  the  springs, 
— or  by  any  other  means  to  render  them  useless,  that  the 
enemy  may  be  reduced  to  surrender§.    This  is  a  milder 
way  than  that  of  arms  (163). 

I  cannot  conclude  this  subject,  of  what  we  have  a  right  §  153.  Db- 
to  do  against  the  person  of  the  enemy,  without  speaking  a  PMhiOM  to 

•  NecAntigonura,necquemquam  (163)  But  in  modem  warfare, 

ducnra,  sic  velle  vincere,  ut  ipse  in  whatever  may  be  the  necessary  prac- 

se  exeraplura  pessimum  statuat.—  tice  in  starving  the  besieged  fortress 

Justin.  lib.  xiv.  cap.  i.  num.  xri.  into  a  surrender,  we  have  instanced 

f  Quern  quidem  [Bessuml  cruci  the  English  supplying  the  French 

adfixum  videre  festino,  omnibus  re-  army  with  medicine,  to  prevent  the 

gibus  gentibusque  fidei,  quam  vio-  progress  of  a  destructive  disorder, 

favit,meritasp<Bnassolventum.— Q.  although,  if  a  petty  policy  were 

Curt.  lib.  vi.  ch.  iii.  num.  xiv.  allowed  to  prevail,  such  an  indul- 

1  Grotius,  book  hi.  ch.  iv,  §  xvL  gence  of  humane  feeling  might  «p- 

§  Grotius,  ibid.  §  xvii.  pear  injudicious  (<wi/e)«— C. 
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BOOK  in.  few  words  concerning  the  dispositions  we  ought  to  preserve 
cH\p.vm,  towards  him.  They  may  already  be  deduced  from  what  I 
be  preserved  jiave  hitherto  said,  and  especially  in  the  first  chapter  of  the 

towards  an  111         T   \  &         ^   Ai     ,  • 

enemy.  second  book.  Let  us  never  forget  that  our  enemies  are 
men.  Though  reduced  to  the  disagreeable  necessity  of 
prosecuting  our  ri^ht  by  force  of  arms,  let  us  not  divest  our- 
selves of  that  charity  which  connects  us  with  all  mankind. 
Thus  shall  we  courageously  defend  our  country's  rights 
without  violating  those  of  human,  nature**  Let  our  valour 
preserve  itself  from  every  stain  of  cruelty,  and  the  lustre  of 
victory  will  not  be  tarnished  by  inhuman  and  brutal  actions. 
Marius  and  Attila  are  now  detested;  whereas  we  cannot 
forbear  admiring  and  loving  Caesar;  his  generosity  and  cle- 
mency almost  tempt  us  to  overlook  the  injustice  of  his  un- 
dertaking. Moderation  and  generosity  redound  more  to 
the  glory  of  a  victor  than  his  courage;  they  are  more 
certain  marks  of  an  exalted  souL  Besides  the  honour 
which  infallibly  accompanies  those  virtues,  humanity  to- 
wards an  enemy  has  been  often  attended  with  immediate 
and  real  advantages.  Leopold,  Duke  of  Austria,  besieging 
Soleure  in  the  year  1318,  threw  a  bridge  over  the  Aar,  and 
posted  on  it  a  large  body  of  troops.  Soon  after,  the  river 
having,  by  an  extraordinary  swell  of  its  waters,  carried 
away  the  bridge  together  with  those  who  were  stationed  on 
it,— the  besieged  hastened  to  the  relief  of  those  unfortunate 
men,  and  saved  the  greatest  part  of  them.  Leopold,  re- 
lenting at  this  act  of  generosity,  raised  the  siege  and  made 
peace  with  the  cityf .  The  Duke  of  Cumberland,  after  his 
victory  at  DettingenJ,  appears  to  me  still  greater  than  in 
the  heat  of  battle.  As  he  was  under  the  surgeon's  hands, 

[  363  ]  a  French  officer,  much  more  dangerously  wounded  than 
himself,  being  brought  that  way,  the  duke  immediately  or- 

*  The  laws  of  justice  and  equity  influence  of  a  bribe,  but  with  a  view 
are  not  to  be  less  respected  even  in  to  save  the  women  and  children, 
time  of  war.  The  following  I  quote  whom  he  saw  perishing  with  famine ; 
as  a  remarkable  instance : — Alci-  for  Clearchus,  who  commanded  the 
blades,  at  the  head  of  an  Athenian  garrison,  had  given  to  the  soldiers 
army,  was  engaged  in  the  siege  of  all  the  corn  that  was  found  m  the 
Byzantium,  then  occupied  by  a  Lace-  city.  The  Lacedemonians,  with  a 
daemoman  garrison ;  and  finding  that  noble  regard  to  justice,  and  such  as 
he  could  not  reduce  the  city  by  seldom  prevails  on  similar  occasions, 
force,  he  gained  ovei  some  of  the  acquitted  the  culprit,  observing  that 
inhabitants,  who  put  him  in  posses-  he  had  not  betrayed,  but  saved  the 
sion  of  it.  One  of  the  persons  con-  city,  and  particularly  attending  to 
cmied  in  this  transaction  was  Anax-  the  circumstance  of  his  being  a  By- 
ilaus,  a  citizen  of  Byzantium,  who,  zantme,  not  a  Lacedaemonian.— 
being  afterwards  brought  to  trial  for  Xenoph.  Hist.  Grac.  lib.  i.  cap.  iii. 
it  at  Laced&mon,  pleaded,  in  his  de-  — Edit.  A.D.  1797, 
fpnce,  that,  in  surrendenng  the  city,  f  Watteville's  Hist,  of  the  Hei- 
ne had  not  acted  through  ill-will  to  vetic  Confederacy,  vol.  i.  p,  126. 
the  Lacedsemonians,  or  under  the  I  In  the  year,  1743, 
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dered  his  surgeon  to  quit  him,  and  assist  that  wounded 
enemy.  If  men  in  exalted  stations  did  but  conceive  how  CI!A!;Y"1' 
great  a  degree  of  affection  and  respect  attends  such  actions, 
they  would  study  to  imitate  them,  even  when  not  prompted 
to  the  practice  by  native  elevation  of  sentiment*  At  present 
the  European  nations  generally  carry  on  their  wars  with 
great  moderation  and  generosity.  These  dispositions  have 
given  rise  to  several  customs  which  are  highly  commend- 
able, and  frequently  carried  to  the  extreme  of  politeness*. 
Sometimes  refreshments  are  sent  to  the  governor  of  a  be- 
sieged town  ;  and  it  is  usual  to  avoid  firing  on  the  king's  or 
the  general's  quarters.  We  are  sure  to  gain  by  this  mode- 
ration when  we  have  to  do  with  a  generous  enemy:  but  we 
are  not  bound  to  observe  it  any  farther  than  can  be  done 
without  injuring  the  cause  we  defend;  and  it  is  clear  that  a 
prudent  general  will,  in  this  respect,  regulate  his  conduct 
by  the  circumstances  of  the  case,  by  an  attention  to  the 
safety  of  the  army  and  of  the  state,  by  the  magnitude  of  the 
danger,  and  by  the  character  and  behaviour  of  the  enemy. 
Should  a  weak  nation  or  town  be  attacked  by  a  furious  con- 
queror who  threatens  to  destroy  it,  are  the  defenders  to 
forbear  firing  on  his  quarters?  Far  from  it:  that  is  the  very 
place  to  which,  if  possible,  every  shot  should  be  directed. 

Formerly  s  he  who  killed  the  king  or  general  of  the  enemy  §  159.  Ten- 
was  commended,  and  greatly  rewarded  :  the  honours  an-  demess  foi 

nexed  to  the  spolia  opima  are  well  known.     Nothing  was  t]le  pTePon 
,      -i    •    f  j.-          j.i.    i_  11-          ±  i    t  °f  a  king 

more  natural:  in  former  times,  the  belligerent  nations  had,  Wh0  is  in 

almost  in  every  instance,  their  safety  and  very  existence  at  armsagainst 
stake;  and  the  death  of  the  leader  often  put  an  end  to  the  us< 
war.     In  our  days,  a  soldier  would  not  dare  to  boast  of 
having  killed  the  enemy's  king.     Thus  sovereigns  tacitly 
agree  to  secure  their  own  persons.    It  must  be  owned, 
that,  in  a  war  which  is  carried  on  with  no  great  animosity, 
and  where  the  safety  and  existence  of  the  state  are  not  in- 
volved in  the  issue,   this  regard  for  regal  majesty  is  per- 
fectly commendable,  and  even  consonant  to  the  reciprocal 
duties  of  nations.     In  such  a  war,  to  take  away  the  life  of 


*  Timur-bec  made  war  on  Joseph  civility  not  to  share  those  new  fruits 
Sofy,  king  of  Carezem,  and  subdued  with  that  prince,  when  so  near  him; 
his  kingdom.  During  the  course  of  and*  accordingly  he  ordered  them  to 
the  war,  that  great  man  proved  him-  be  put  into  a  gold  bason,  and  car- 
self  to  be  possessed  of  all  that  mo-  ried  to  him.  The  king  of  Carezem 
deration  and  politeness  which  is  received  this  instance  of  politeness  in 
thought  peculiar  to  our  modern  war-  a  brutal  manner :  he  ordered  the 
riors.  Some  melons  being  brought  to  melons  to  be  thrown  into  the  fosse", 
him  whilst  he  was  besieging  Joseph  and  gave  the  bason  to  the  city  gate- 
in  the  city  of  Eskiskus,  he  resolved  keeper. — La  Croix,  Hist,  of  Tiraur- 
to  send  a  part  of  them  to  his  enemy,  bee,  book  v.  eh.  xxvii. — Edit.  A.D. 
thinking  il  would  be  a  breach  of  1797. 
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BOOK  in.  the  enemy's  sovereign,  when  it  might  be  spared,   is  per- 
*55iiIIJI*  haps  doing  that  nation  a  greater  degree  of  harm  than  is  ne- 
cessary for  bringing  the  contest  to  a  happy  issue.     But  it 
is  not  one  of  the  laws  of  war  that  we  should  on  every  occa- 
[    86t  ]  sion   spare  the  person  of  the  hostile  king:    we  are  not 
bound  to  observe  that  moderation  except  where  we  have  a 
fair  opportunity  of  making  him  prisoner  *, 


CHAP.  ix. 


i  co.  PI  in- 


OF  Tfin  EIGHT  OF  WAR,  WITH  REGARD  TO  THINGS  BELONGING 
TO  1HH  KNEMY  (161). 

A  STATE  taking  up  amis  in  a  just  cause  has  a  double 
&t  against  her  enemy,  —  1.  a  right  to  obtain  possession  of 
property  withheld  by  the  enemy;  to  which  must  be 
added  the  exposes  incurred  in  the  pursuit  of  that  object, 


*  On  this  subject,  let  us  notice  a 
trait  of  Charles  XII.  of  Sweden,  in 
winch  sound  reason  and  the  most 
exalted  courage  are  equally  con- 
spicuous. That  prince  being  en- 
gaged in  the  siege  of  Thoin  in  Po- 
land, and  frequently  walking  round 
the  city,  was  easily  distinguished  by 
the  cannoneers,  \vho  regularly  fired 
upon  him  as  soon  as  they  saw  him 
make  his  appearance.  The  principal 
officers  of  las  army,  greatly  alarmed 
at  their  sovereign's  danger,  wished 
to  hate  information  sent  to  the  go- 
vernor, that,  if  the  practice  was  con- 
tinued, no  quarter  should  he  granted 
either  to  him  or  to  the  garrison, 
But  the  Swedish  monarch  would 
never  peimit  such  a  step  to  be  taken, 
telling  his  officeis  that  the  governor 
and  the  Saxon  cannoneers  were  per- 
fectly ^  right  in  acting  as  they  did, 
that  it  was  himself  who  made  the 
attack  upon  them,  and  that  the  war 
would  be  at  an  end  if  they  could 
kill  him;  whereas  they  would  reap 
very  little  advantage  even  from  kill- 
ing the  principal  officers  of  his  army* 
— Histoire  du  Nord*  p.  26. — Edit, 
A.P.  1797, 

{164}  See,  in  general,  Grotius,  ch. 
C;  Home  on  Captures;  Marten's  L, 


Nat.  287;  and  the  modern  decisions, 
1  Clutty's  Commercial  Law,  377 — 
437;  and  Chiity's  Law  of  Nations,  per 
tot.  And  as  to  the  legal  right  of  em- 
bargo and  capture  as  it  affects  com- 
merce, and  exceptions,  as  respects 
small  faking  vesttls,  1  Chitty's  C.  L. 
426.  But,  that  exemption  is  matter  of 
forbearance  rather  than  of  right,  and 
seems  analogous  to  husbandmen  and 
cultivators  of  land  being  usually 
spared,  see  Vattel,  §  147,  ante,  352; 
and  see  Young,  Jacob,  and  Jokorca, 
1  Rob.  Rep.  19,  as  to  fishing-boats 
and  fishermen,  per  Sir  Wm,  Scott, 

Questions  respecting  captures  and 
prizes,  or  even  imprisonment  of  the 
person  incident  to  the  seizure  as 
prize,  cannot  in  general  become  the 
subject  of  litigation,  directly,  in  any 
of  the  municipal  courts  of  this  eoun~ 
try,  but  must  be  investigated  in  a 
prise  court)  which,  m  this  country, 
is  holden  under  a  distinct  authority 
from  that  of  the  court  of  Admiralty, 
viz.  under  a  special  commission  from 
the  king,  who  would  otherwise  pre- 
side m  person  over  prize  questions; 
and  from  such  commission  there  is 
usually  an  appeal  to  the  king  in 
council;  see  cases  in  note  (165), 
post,  365.— C. 
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the  charges  of  the  war,  and  the  reparation  of  damages:  for,  BOOK  m. 
were  she  obliged  to  bear  those  expenses  and  losses,  she  CHf P-  "• 
would  not  folly  recover  her  property,  or  obtain  her  due.  JjSfSU* 
3.  She  has  a  right  to  weaken  her  enemy,  in  order  to  render 
him  incapable  of  supporting  his  unjust  violence  (§  138) — 
a  right  to  deprive  him  of  the  means  of  resistance.    Hence, 
as  from  their  source,  originate  all  the  rights  which  war  gives 
us  over  things  belonging  to  the  enemy.    I  speak  of  ordi- 
nary cases,  and  of  what  particularly  relates  to  the  enemy's 
property.    On  certain  occasions,  the  right  of  punishing 
him  produces  new  rights  over  the  things  which  belong  to 
him,  as  it  also  does  over  his  person.    These  we  shall  pre- 
sently consider. 

We  have  a  right  to  deprive  our  enemy  of  his  possessions,  §  161.  The 
of  every  thing  vmich  may  augment  his  strength  and  enable  ri*h.tof 
him  to  make  war.    This  every  one  endeavours  to  accom-  JJJJJf oxl 
plish  in  the  manner  most  suitable  to  him.    Whenever  we 
have  an  opportunity,  we  seize  on  the  enemy's  property,  and 
convert  it  to  our  own  use:  and  thus,  besides  diminishing 
the  enemy's  power,  we  augment  our  own,  and  obtain  at 
least  a  partial  indemnification  or  equivalent,  either  for  what 
constitutes  the  subject  of  the  war,  or  for  the  expenses  and 
losses  incurred  in  its  prosecution: — in  a  word,  we  do  our- 
selves justice. 

The  right  to  security  often  authorises  us  to  punish  injus-  §162.  What 
tice  or  violence.    It  is  an  additional  plea  for  depriving  an  jjjjj^ 
enemy  of  some  part  of  his  possessions.    This  manner  of  enemy  by 
chastising  a  nation  is  more  humane  than  making  the  pe-  way  of  pe- 
nalty to  fall  on  the  persons  of  the  citizens.    With  that*1*1'* 
view,  things  of  value  may  be  taken  from  her,  such  as  rights,  [  356  ] 
cities,  provinces.     But  all  wars  do  not  afford  just  grounds 
for  inflicting  punishment.    A  nation  that  has  with  upright 
intentions  supported  a  bad  cause,  and  observed  moderation 
in  the  prosecution  of  it,  is  entitled  rather  to  compassion 
than  resentment  from  a  generous  conqueror:   and  in  a 
doubtful  cause  we  are  to  suppose  that  the  enemy  sincerely 
thinks  himself  in  the  right  (Prelim.  §  21 ;  Book  III.  §  40). 
The  only  circumstance,  therefore,  which  gives  an  enemy 
the  right  to  punish  his  adversaries,  is  their  evident  injustice 
unsupported  even  by  any  plausible  pretext,  or  some  heinous 
outrage  in  their  proceedings :  and,  on  every  occasion,  he 
ought  to  confine  tne  punishment  to  what  his  own  security 
and  the  safety  of  nations  require.     As  far  as  consistent 
with  prudence,  it  is  glorious  to  obey  the  voice  of  clemency: 
that  amiable  virtue  seldom  fails  of  being  more  useful  to  the 
party  who  exerts  it,  than  inflexible  rigour.    The  clemency 
of  Henry  the  Great  was  of  singular  advantage  in  co-ope- 
rating with  his  valour,  when  that  good  prince  found  himself 
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BOOK  in.  compelled  to  conquer  his  own  kingdom.    Those  who  would 
CHAP,  ix.  kave  continued  his  enemies  if  only  subdued  by  arms,  were 

won  by  his  goodness,  and  became  affectionate  subjects. 
§  163.  What     In  fine,  we  seize  on  the  enemy's  property,  his  towns,  his 
is  withheld  provinces,  in  order  to  bring  him  to  reasonable  conditions, 
f«on*?him/    and  compel  him  to  accept  of  an  equitable  and  solid  peace. 

in  order  to    m,  *    .  •         \         *»          ?  •         i         i 

oblige  him  Thus,  much  more  is  taken  from  him  than  he  owes,  more 
to  give  just  than  is  claimed  of  him:  but  this  is  done  with  a  design  of  re- 
storing  the  surplus  by  a  treaty  of  peace.  The  king  of  France 
was,  in  the  last  war,  known  to  declare  that  he  aimed  at 
nothing  for  himself:  and  by  the  treaty  of  Aix-la-Chapelle, 
he  actually  restored  all  his  conquests*. 

As  the  towns  and  lands  taken  from  the  enemy  are  called 
conquests,  all  movable  property  taken  from  him  comes  under 
the  denomination  of  booty.  This  booty  naturally  belongs 
to  the  sovereign  making  war,  no  less  than  the  conquests; 
for  he  alone  has  such  claims  against  the  hostile  nation,  as 
warrant  him  to  seize  on  her  property,  and  convert  it  to  his 
own  u$e(l65).  His  soldiers,  and  even  his  auxiliaries,  are 


§164, 
Booty 
(165). 


*  The  peace  was  become  abso- 
lutely necessary  to  him ;  and  he  had, 
in  return  for  his  few  conquests, 
Louisbourg,  with  all  its  dependencies, 
which  were  of  more  importance  to 
him.  [Note  by  the  former  trans- 
lator.] 

(165)  That  they  belong  to  the 
king,  unless  delegated  to  a  subject, 
see  further,  post,  §  202,  page  391. 
But  to  the  kmg  for  the  benefit  of 
the  community,  and  not  as  his  own 
private  property.  Id.  ibid.  In  case 
a  territory  of  a  foreign  sovereign,  or 
a  part  of  it,  be  captured,  the  sove- 
reign of  the  conquering  state  is  en- 
titled to  all  the  property  there  of  the 
conquered  sovereign,  Advocate  Ge- 
neral v,  Amerchutid,  Knapp's  Rep. 
of  Cases  before  the  Privy  Council, 
329 ;  and  the  same  case  establishes 
that  there  is  no  distinction  in  this 
respect  between  the  public  and  pri- 
vate property  of  an  absolute  mo- 
narch; and  that,  therefore,  money  in 
the  hands  of  the  banker  of  a  prince, 
whose  territories  have  been  conquered 
by  the  British,  may  be  recovered  on 
an  information  by  the  English  at- 
torney-general from  the  banker.  De- 
cided in  Privy  Council,  reversing  the 
judgment  of  the  court  below  at  Bom- 
bay. See  Holt's  cases,  Ni.  Pri.  1 13; 


Lindo   v.    Rodney,  Douglas,   313; 
Caux  v.  Eden,  Douglas,  594;  £/- 
phimtone  v.  Bedreeckund,   Knapp's 
Rep.   316,  Chitty's  Gen.  Practice, 
2  n.  (fc),  16  n.  (e),  Id.  818.    But  to 
this  rule  there  is  an  exception,  as  re- 
gards any  trwt  which  may  be  en- 
forced in  a  court  of  equity ;  Pearson 
v.   Belcher,  4  Ves.  627;    Chaloner 
v,  Samson,  1  Bro.  pi.  149;  and  see 
Hill  v.  Reardon,  2  Russell's  Rep. 
608,  qualifying  2  Sim.  &  Stu.  Rep. 
437—451 ;  Chitty's  Gen.  Practice, 
818.    When  the  property  seized  is 
under  £100,  the  claim  maybe  set- 
tled in  the  pr.ze  court  summarily, 
and  without  a  formal  suit;  but  not 
so,  if  it  be  even  a  trifle  above  that 
amount.     The  JUeratrius,  5  Rob. 
127. 

In  the  case  of  Elphin&tone  v. 
Bedreechundf  Knapp's  Rep.  316, 
where  the  members  of  the  provisional 
government  of  a  recently  conquered 
country  had  seized  the  property  of  a 
native,  who  had  been  refused  the 
benefit  of  the  articles  of  capitulation 
of  a  fortress,  of  which  he  was  the 
governor,  but  who  had  been  per- 
mitted to  reside  under  military  sur- 
veillance in  his  own  house  in  the 
city,  in  which  the  seizure  was  made, 
and  which  was  at  a  distance  from 
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only  instruments  which  he  employs  in  asserting  his  right.  B°OK  "*• 
He  maintains  and  pays  them.  Whatever  they  do  is  in  his  OHAP>  "' 
name,  and  for  him.  Thus,  there  is  no  difficulty,  even  with 
regard  to  the  auxiliaries.  If  they  are  not  associates  in  the 
war,  it  is  not  carried  on  for  their  benefit;  and  they  have  no 
more  right  to  the  booty  than  to  the  conquests.  But  the 
sovereign  may  grant  the  troops  what  share  of  the  booty  he 
pleases.  At  present  most  nations  allow  them  whatever  they 
can  make  on  certain  occasions  when  the  general  allows  of 
plundering, — such  as  the  spoil  of  enemies  fallen  in  the  field  [  366  ] 
of  battle,  the  pillage  of  a  camp  which  has  been  forced,  and 
sometimes  that  of  a  town  taken  by  assault.  In  several  ser- 
vices, the  soldier  has  also  the  property  of  what  he  can  take 
from  the  enemy's  troops  when  he  is  out  on  a  party  or  in  a 
detachment,  excepting  artillery,  military  stores,  magazines, 
and  convoys  of  provision  and  forage,  which  are  applied  to 
the  wants  and  use  of  the  army.  This  custom  being  once  ad- 
mitted in  an  array,  it  would  be  injustice  to  exclude  the 
auxiliaries  from  the  right  allowed  to  the  national  troops. 
Among  the  Romans,  the  soldier  was  obliged  to  bring  in  to 
the  public  stock  all  the  booty  he  had  taken.  This  the  ge- 
neral caused  to  be  sold;  and,  after  distributing  a  part  of 
the  produce  among  the  soldiers,  according  to  rank,  he  con- 
signed the  residue  to  the  public  treasury. 

Instead  of  the  custom  of  pillaging  the  open  country  and  §  165.  Con- 
defenceless  places,  another  mode  has  been  substituted,  t 
which  is  at  once  more  humane,  and  more  advantageous  to 
the  belligerent  sovereign— I  mean  that  of  contributions. 
Whoever  carries  on  a  just  war  Jias  a  right  to  make  the 
enemy's  country  contribute  to  the  support  of  his  army,  and 
towards  defraying  all  the  charges  of  the  war.  Thus,  he 
obtains  a  part  of  what  is  due  to  him;  and  the  enemy's  sub- 
jects, by  consenting  to  pay  the  sum  demanded,  have  their 
property  secured  from  pillage,  and  the  country  is  preserved. 
But  a  general  who  wishes  to  enjoy  an  unsullied  reputation, 
must  be  moderate  in  his  demand  of  contributions,  and  pro- 
portion them  to  the  abilities  of  those  on  whom  they  are  im- 
posed. An  excess  in  this  point  does  not  escape  the  reproach 
of  crualty  and  inhumanity:  although  there  is  not  so  great 

the  scene  of  actual  hostilities,  it  -was  visional  government,  and  that  courts 

held  that  such  seizure  must  be  re-  of  justice,  under  the  authority  of  that 

garded  in  the  light  of  a  hostile  seizure,  government,  were  sitting  in  it  for  the 

and    that,   therefore,   a   municipal  administration  of  justice,    did  not 

court  had  no  jurisdiction  on  the  sub-  alter  the  character  of  the  transaction ; 

ject   And  it  was  further  considered,  and   that,    consequently,    whatever 

in  the  same  case,  that  the  circum-  might  be  the  legality  of  the  capture, 

stance  that,  at  the  time  of  the  seizure,  or  hostile  seizure,  still  the  party  had 

the  city,  where  it  was  made,  had  been,  mistaken  his  remedy  in  prosecuting 

for  some  months  previously,  in  the  it  in  the  supreme  court  of  Bombay, 

undisturbed  possession  of  the  pro-  — C» 
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BOOK  m.  an  appearance  of  ferocity  in  it  as  in  ravage  and  destruo 
CHAP.  IX-  tion,  it  displays  a  greater  degree  of  avarice  or  greediness. 
Instances  of  humanity  and  moderation  cannot  be  too  often 
quoted.  A  very  commendable  one  occurred  during  those 
long  wars  which  France  carried  on  in  the  reign  of  Louis 
XIV.  The  sovereigns  seeing  it  was  their  mutual  interest 
as  well  as  duty  to  prevent  ravage,  made  it  a  practice,  on  the 
commencement  of  hostilities,  to  enter  into  treaties  for  regu- 
lating the  contributions  on  a  supportable  footing:  they  de- 
termined the  extent  of  hostile  territory  in  which  each  might 
demand  contributions,  the  amount  of  them,  and  the  manner 
in  which  the  parties  sent  to  levy  them  were  to  behave.  In 
these  treaties  it  was  expressed,  that  no  body  of  men  under 
a  certain  number  should  advance  into  the  enemy's  country 
beyond  the  limits  agreed  on,  under  the  penalty  of  being 
treated  as  free-booters.  By  such  steps  they  prevented  a 
multitude  of  disorders  and  enormities,  which  entail  ruin  on 
the  people,  and  generally  without  the  least  advantage  to  the 
belligerent  sovereigns.  Whence  comes  it  that  so  noble  an 
example  is  not  universally  imitated  ? 

§166. Waste  If  it  is  lawful  to  take  away  the  property  of  an  unjust 
anddestruc-  enemy  in  order  to  weaken  or  punish  him  (§§  161,  162),  the 
uon*  same  motives  justify  us  in  destroying  what  we  cannot  conve- 
niently carry  away.  Thus,  we  waste  a  country,  and  destroy 
[  367  ]  the  provisions  and  forage,  that  the  enemy  may  not  find  a 
subsistence  there:  we  sink  his  ships  when  we  cannot  take 
them  or  bring  them  off.  All  this  tends  to  promote  the  main 
object  of  the  war:  but  such  measures  are  only  to  be  pur- 
sued with  moderation,  and  according  to  the  exigency  of  the 
case.  Those  who  tear  up  the  vines  and  cut  down  the  fruit- 
trees,  are  looked  upon  as  savage  barbarians,  unless  when 
they  do  it  with  a  view  to  punish  the  enemy  for  some  gross 
violation  of  the  law  of  nations.  They  desolate  a  country  for 
many  years  to  come,  and  beyond  what  their  own  safety  re- 
quires. Such  a  conduct  is  not  dictated  by  prudence,  but 
by  hatred  and  fury. 

§167.  Ra-  On  certain  occasions,  however,  matters  are  carried  still 
vagingand  farther:  a  country  is  totally  ravaged,  towns  and  villages  are 
burning.  sacte(ja  an(j  delivered  Up  a  prey  to  fire  and  sword,  Dread- 
ful extremities,  even  when  we  are  forced  into  them!  Savage 
and  monstrous  excesses,  when  committed  without  necessity! 
There  are  two  reasons,  however,  which  may  authorize  them, 
—  1.  the  necessity  of  chastising  an  unjust  and  barbarous 
nation,  of  checking  her  brutality,  and  preserving  ourselves 
from  her  depredations.  Who  can  doubt  that  the  king  of 
Spain  and  the  powers  of  Italy  have  a  very  good  right  utterly 
to  destroy  those  maritime  towns  of  Africa,  those  nests  of 
pirate?;,  that  are  continually  molesting  their  commerce,  and 
ruining  their  subjects?  But  what  nation  will  proceed  to 
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such  extremities,  merely  for  the  sake  of  punishing  the  hostile  BOOK IIT- 
sovereign  ?  It  is  but  indirectly  that  he  will  feel  the  punish-  CHAP-IX  . 
ment:  and  how  great  the  cruelty,  to  ruin  an  innocent  peo- 
ple in  order  to  reach  him!  The  same  prince  whose  firmness 
and  just  resentment  was  commended  in  the  bombardment 
of  Algiers,  was,  after  that  of  Genoa,  accused  of  pride  and 
inhumanity.  2.  We  ravage  a  country  and  render  it  uninha- 
bitable, in  order  to  make  it  serve  us  as  a  barrier,  and  to 
cover  our  frontier  against  an  enemy  whose  incursions  we  are 
unable  to  check  by  any  other  means.  A  cruel  expedient,  it 
is  true:  but  why  should  we  not  be  allowed  to  adopt  it  at  the 
expense  of  the  enemy,  since,  with  the  same  view,  we  readily 
submit  to  lay  waste  our  own  provinces?  The  czar  Peter 
the  Great,  in  his  flight  before  the  formidable  Charles  the 
Twelfth,  ravaged  an  extent  of  above  fourscore  leagues  of 
his  own  empire,  in  order  to  check  the  impetuosity  of  a 
torrent  which  he  was  unable  to  withstand.  Thus,  the 
Swedes  were  worn  down  with  want  and  fatigue;  and  the 
Russian  monarch  reaped  at  Pultowa  the  fruits  of  his  cir- 
cumspection and  sacrifices.  But  violent  remedies  are  to  be 
sparingly  applied:  there  must  be  reasons  of  suitable  impor- 
tance to  justify  the  use  of  them.  A  prince  who  should, 
without  necessity,  imitate  the  czar's  conduct,  would  be  guilty 
of  a  crime  against  his  people:  and  he  who  does  the  like  in 
an  enemy's  country  when  impelled  to  it  by  no  necessity,  or 
induced  by  feeble  reasons,  becomes  the  scourge  of  mankind. 
In  the  last  century,  the  French  ravaged  and  burnt  the 
Palatinate*.  All  Europe  resounded  with  invectives  against  [  368  ] 
such  a  mode  of  waging  war.  It  was  in  vain  that  the  court 
attempted  to  palliate  their  conduct,  by  alleging  that  this 
was  done  only  with  a  view  to  cover  their  own  frontier: — that 
was  an  end  to  which  the  ravaging  of  the  Palatinate  contribut- 
ed but  little:  and  the  whole  proceeding  exhibited  nothing 
to  the  eyes  of  mankind  but  the  revenge  and  cruelty  of  a 
haughty  and  unfeeling  minister. 

For,  whatever  cause  a  country  is  ravaged,  we  ought  to  §168,  What 
spare  those  edifices  which  do  honour  to  human  society,  and  [^JJ*8  are . 
do  not  contribute  to  increase  the  enemy's  strength, — such  as  °  espare 
temples,  tombs,  public  buildings,  and  all  works  of  remark- 
able beauty.    What  advantage  is  obtained  by  destroying 
them  ?    It  is  declaring  one's  self  an  enemy  to  mankind,  thus 
wantonly  to  deprive  them  of  these  monuments  of  art  and 
models  of  taste;  and  in  that  light  Belisarius  represented 
the  matter  to  Tottila,  king  of  the  Gothsf.    We  still  detest 
those  barbarians  who  destroyed  so  many  wonders  of  art, 

*  In  1674,  and  a  second  time,    is  quoted  by  Grotius,  lib.  Hi.  cap.  xii. 
much  more  dreadfully,  in  1689.  §  ii  not.  xi. 

f  See  his  letter  in  Procopius.    It 
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W^en  ^y  ove.rran  *'ie  R°man  empire.  However  just  the 
resentment  with  which  the  great  Gustavus  was  animated 
against  Maximilian  duke  of  Bavaria,  he  rejected  with  indig- 
nation the  advice  of  those  who  wished  him  to  demolish  the 
stately  palace  of  Munich,  and  took  particular  care  to  pre- 
serve that  admirable  structure. 

Nevertheless,  if  we  find  it  necessary  to  destroy  edifices  of 
that  nature  in  order  to  carry  on  the  operations  of  war,  or  to 
advance  the  works  in  a  siege,  we  have  an  undoubted  right 
to  take  such  a  step.  The  sovereign  of  the  country,  or  his 
general,  makes  no  scruple  to  destroy  them,  when  necessity 
or  the  maxims  of  war  require  it.  The  governor  of  a  besieg- 
ed town  sets  fire  to  the  suburbs,  that  they  may  not  afford  a 
lodgment  to  the  besiegers.  Nobody  presumes  to  blame  a 
general  who  lays  waste  gardens,  vineyards,  or  orchards,  for 
the  purpose  of  encamping  on  the  ground,  and  throwing  up 
an  intrenclunent.  If  any  beautiful  production  of  art  be 
thereby  destroyed,  it  is  an  accident,  an  unhappy  consequence 
of  the  war  ;  and  the  general  will  not  be  blamed,  except  in 
those  cases  when  he  might  have  pitched  his  camp  elsewhere 
without  the  smallest  inconvenience  to  himself. 

§169.  Bom-     In  bombarding  towns,  it  is  difficult  to  spare  the  finest 

towns"5  edifices.  At  present  we  generally  content  ourselves  with 
battering  the  ramparts  and  defences  of  a  place.  To  destroy 
a  town  with  bombs  and  red-hot  balls,  is  an  extremity  to 
which  we  do  not  proceed  without  cogent  reasons.  But  it  is 
nevertheless  warranted  by  the  laws  of  war,  when  we  are  un- 
able by  any  other  mode  to  reduce  an  important  post,  on 
which  the  success  of  the  war  may  depend,  or  which  enables 
the  enemy  to  annoy  us  in  a  dangerous  manner.  It  is  also 
sometimes  practised  when  we  have  no  other  means  of  forc- 
ing an  enemy  to  make  war  with  humanity,  or  punishing  him 
for  some  instance  of  outrageous  conduct  But  it  is  only  in 
cases  of  the  last  extremity,  and  with  reluctance,  that  good 

[  369  ]  princes  exert  a  right  of  so  rigorous  a  nature.  In  the  year 
1694*,  the  English  bombarded  several  maritime  towns  of 
France,  on  account  of  the  great  injury  done  to  the  British 
trade  by  their  privateers.  But  the  virtuous  and  noble- 
minded  consort  of  William  the  Third  did  not  receive  the 
news  of  these  exploits  with  real  satisfaction.  She  expressed 
a  sensible  concern  that  war  should  render  such  acts  of  hos- 
tility necessary,—  adding,  that  she  hoped  such  operations 
would  be  viewed  in  so  odious  a  light,  as  to  induce  both  parties 
to  desist  from  them  in  future*. 

§  no.  De-      Fortresses,  ramparts,  and  every  kind  of  fortification,  are 
dy  appropriated  *°  &e  purposes  of  war:  and  in  a  just 
war,  nothing  is  more  natural,  nothing  more  justifiable,  than 

*  Histoire  de  Guillaume  III.  liv.  vi.  torn.  ii.  p.  66. 
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to  demolish  those  which  we  do  not  intend  to  retain  in  our   uoosw  m. 
own  possession.    We  so  far  weaken  the  enemy,  and  do  not  .CHAP*.1\' 
involve  an  innocent  multitude  in  the  losses  which  we  cause 
him.     This  was  the  grand  athantage  that  France  derived 
from  her  victories  in  a  war  in  which  she  did  not  aim  at 
making  conquests. 

Safe-guards  are  granted  ;o  lands  and  houses  intended  to  §  1 71.  Safe- 
be  spared,  whether  from  pure  favour,  or  with  the  proviso  sudld*- 
of  a  contribution.  These  consist  of  soldiers  who  protect 
them  against  parties,  by  producing  the  general's  orders. 
The  persons  of  these  soldiers  must  be  considered  by  the 
enemy  as  sacred:  he  cannot  commit  any  hostilities  against 
them,  since  they  have  taken  their  station  there  as  benefactors, 
and  for  the  safety  of  his  subjects.  They  are  to  be  respect- 
ed in  the  same  manner  as  an  escort  appointed  to  a  gar- 
rison, or  to  prisoners  of  war,  on  their  return  to  their  own 
country. 

What  we  have  advanced  is  sufficient  to  give  an  idea  of  §  172.  Cc- 
the  moderation  which  we  ought  to  observe,  even  in  the  nei<l1  lul?  °f 
mobt  just  war,  in  exerting  our  right  to  pillage  and  ravage  ^^1!°"' 
the  enemy's  country.     Except  the  single  case   in  which  the  evil"  e 
there  is  question  of  punishing  an  enemy,  the  whole  is  re-  wh*lch  niay 
ducible  to  this  general  rule. — All  damage  done  to  the  enemy  ^  *™^° 
unnecessarily,  every  act  of  hostility  which  does  not  tend  to 
procure  victory  and  brag  the  war  to  a  conclusion,  is  a  li- 
centiousness condemned  by  the  law  of  nature. 

But  this  licentiousness  is  unavoidably  suffered  to  pass  §  173.  Rule 
with  impunity,  and,  to  a  certain  degree,  tolerated,  between  ofthe  v°- 
nation  and  nation.     How  then  shall  we,  in  particular  cases,  of"^^1^ 
determine  with  precision,  to  what  lengths  it  was  necessary  on  the  same 
to  carry  hostilities  in  order  to  bring  the  war  to  a  happy  subject. 
conclusion  ?     And  even  if  the  point  could  be  exactly  ascer- 
tained, nations  acknowledge  no  common  judge:  each  forms 
her  own  judgment  of  the  conduct  she  is  to  pursue  in  ful- 
filling her  duties.     If  you  once  open  a  door  for  continual 
accusations  of  outrageous  excess  in  hostilities,  you  will  only 
augment  the  number  of  complaints,  and  inflame  the  minds 
of  the  contending  parties  with  increasing  animosity:  fresh 
injuries  will  be  perpetually  springing  up;  and  the  sword 
will  never  be  sheathed  till  one  of  the  parties  be  utterly  de- 
stroyed.    The  whole,  therefore,  should,  between  nation  and  [  §70  ] 
nation,  be  confined  to  general  rules,  independent  of  circum- 
stances, and  sure  and  easy  in  the  application.     Now  the 
rules  cannot  answer  this  description,  unless  they  teach  us 
to  view  things  in  an  absolute  sense, — to  consider  them  in 
themselves  and  in  their  own  nature.     As,  therefore,  with 
respect  to  hostilities  against  the  enemy's  person,  the  volun- 
tary law  of  nations  only  prohibits  those  measures  which  are 
in  themselves  unlawful  and  odious.,  such  as  poisoning,  as- 
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BOOK  nx.  sassination,  treachery,  the  massacre  of  an  enemy  who  has 
CHAP- '*•  surrendered,  and  from  whom  we  have  nothing  to  fear,— so 
the  same  law,  in  die  question  now  before  us,  condemns 
every  act  of  hostility  which,  of  its  own  nature,  and  inde- 
pendently of  circumstances,  contributes  nothing  to  the  suc- 
cess of  our  arms,  and  does  not  increase  our  strength,  or 
weaken  that  of  the  enemy:  and,  on  the  other  hand,  it  per- 
mits or  tolerates  every  act  which  in  itself  is  naturally  adapt- 
ed to  promote  the  object  of  the  war,  without  considering 
whether  such  act  of  hostility  was  unnecessary,  useless,  or 
superfluous,  in  that  particular  instance,  unless  there  be  the 
clearest  evidence  to  prove  that  an  exception  ought  to  have 
been  made  in  the  case  in  question :  for  where  there  is  posi- 
tive evidence,  the  freedom  of  judgment  no  longer  exists. 
Hence,  the  pillaging  of  a  country,  or  ravaging  it  with  fire, 
is  not,  in  a  general  view  of  the  matter,  a  violation  of  the 
laws  of  war:  but  if  an  enemy  of  much  superior  strength 
treats  in  this  manner  a  town  or  province  which  he  might 
easily  keep  in  his  possession  as  a  means  of  obtaining  an  equit- 
able and  advantageous  peace,  he  is  universally  accused  of 
making  war  like  a  furious  barbarian.    Thus  the  wanton  de- 
struction of  public  monuments,  temples,  tombs,  statues, 
paintings,  &c.  is  absolutely  condemned.,  even  by  the  volun- 
tary law  of  nations,  as  never  being  conducive  to  the  lawful 
object  of  war.    The  pillage  and  destruction  of  towns,  the 
devastation  of  the  open  country,  ravaging,  setting  fire  to 
houses,  are  measures  no  less  odious  and  detestable  on  every 
occasion  when  they  are  evidently  put  in  practice  without  abso- 
lute necessity,  or  at  least  very  cogent  reasons.    But  as  the 
perpetrators  of  such  outrageous  deeds  might  attempt  to 
palliate  them  under  pretext  of  deservedly  punishing  the 
enemy,— be  it  here  observed,  that  the  natural  and  volun- 
tary law  of  nations  does  not  allow  us  to  inflict  such  punish- 
ments, except  for  enormous  offences  against  the  law  of  na- 
tions: and  even  then,  it  is  glorious  to  listen  to  the  voice  of 
humanity  and  clemency,  when  rigour  is  not  absolutely  ne- 
cessary.   Cicero  condemns  the  conduct  of  his  countrymen 
in  destroying  Corinth  to  avenge  the  unworthy  treatment  of- 
fered to  the  Roman  ambassadors,  because  Rome  was  able 
to  assert  the  dignity  of  her  ministers,  without  proceeding 
to  such  extreme  rigour* 
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CHAP.  X. 

OF  FAITH  BETWEEN  ENEMIES, — OF  STRATAGEMS,  ARTIFICES  IN 
WAR,  SPIES-,  AND  SOME  OTHER  PRACTICES. 

THE  faith  of  promises  and  treaties  is  the  basis  of  the  §  174.  Fajth 
peace  of  nations,  as  we  have  shown  in  an  express  chapter  *° 
(Book  II.  Ch,  XV.)    It  is  sacred  among  men,  and  abao- 
lutely  essential  to  their  common  safety.    Are  we  then  dis- 
pensed from  it  towards  an  enemy?    To  imagine  that  be- 
tween two  nations  at  war  every  duty  ceases,'  every  tie  of 
humanity  is  broken,  would  be  an  error  equally  gross  and 
destructive.    Men,  although  reduced  to  the  necessity  of 
taking  up  arms  for  their  own  defence  and  in  support  of 
their  rights,  do  not  therefore  cease  to  be  men.    They  are 
still  subject  to  the  same  laws  of  nature: — otherwise  there 
would  be  no  laws  of  war.    Even  he  who  wages  an  unjust 
war  against  us  is  still  a  man:  we  still  owe  him  whatever  that 
quality  requires  of  us.    But  a  conflict  arises  between  our 
duties  towards  ourselves,  and  those  which  connect  us  with 
other  men.     The  right  to  security  authorizes  us  to  put  in 
practice,  against  this  unjust  enemy,  every  thing  necessary 
for  repelling  him,  or  bringing  him  to  reason.     But  all  those 
duties,  the  exercise  of  which  is  not  necessarily  suspended 
by  this  conflict,  subsist  in  their  full  force:  they  are  still 
obligatory  on  us,  both  with  respect  to  the  enemy  and  to  all 
»  the  rest  of  mankind.    Now,  the  obligation  of  keeping  faith 
is  so  far  from  ceasing  in  time  of  war  by  virtue  of  the  pre- 
ference which  the  duties  towards  ourselves  are  entitled  to, 
that  it  then  becomes  more  necessary  than  ever.    There  are 
a  thousand  occasions,  even  in  the  course  of  the  war,  when, 
in  order  to  check  its  rage,  and  alleviate  the  calamities  which 
follow  in  its  train,  the  mutual  interest  and  safety  of  both 
the  contending  parties  requires  that  they  should  agree  on 
certain  points,     y  hat  would  become  of  prisoners  of  war, 
capitulating  garrisons,  and  towns  that  surrender,  if  the 
word  of  an  enemy  were  not  to  be  relied  on?    War  would 
degenerate  into  an  unbridled  and  cruel  licentiousness:  its 
evils  would  be  restrained  by  no  bounds;  and  how  could  we 
ever  bring  it  to  a  conclusion,  and  re-establish  peace?    If 
faith  be  banished  from  among  enemies,  a  war  can  never 
be  terminated  with  any  degree  of  safety,  otherwise  than  by 
the  total  destruction  of  one  of  the  parties.    The  slightest 
difference,  the  least  quarrel,  would  produce  a  war  similar 
to  that  of  Hannibal  against  the  Romans,  in  which  the 
parties  fought,  not  for  this  or  that  province,  not  for  sove- 
reignty or  for  glory,  but  for  the  very  existence  of  their  re- 
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spective  nations*.  Thus  it  is  certain  that  the  faith  of 
promises  and  treaties  is  to  be  held  sacred  in  war  as  well  as 
in  peace,  between  enemies  as  well  as  between  friends  (166), 

The  conventions,  the  treaties  made  with  a  nation,  are 
broken  or  annulled  by  a  war  arising  between  the  contract- 
ing parties,  either  because  those  compacts  are  grounded  on 
a  tacit  supposition  of  the  continuance  of  peace,  or  because 
each  of  the  parties,  being  authorized  to  deprive  his  enemy 
of  what  belongs  to  him,  takes  from  him  those  rights  which 
he  had  conferred  on  him  by  treaty.  Yet  here  we  must  ex- 
cept those  treaties  by  which  certain  things  are  stipulated 
in  case  of  a  rupture, — as,  for  instance,  the  length  of  time  to 
be  allowed  on  each  side  for  the  subjects  of  the  other  nation 
to  quit  the  country, — the  neutrality  of  a  town  or  province, 
insured  by  mutual  consent,  &c.  Since,  by  treaties  of  this 
nature,  we  mean  to  provide  for  what  shall  be  observed  in 
case  of  a  rupture,  we  renounce  the  right  of  cancelling  them 
by  a  declaration  of  war* 

For  the  same  reason,  all  promises  made  to  an  enemy  in 
the  course  of  a  war  are  obligatory.  For  when  once  we  treat 
with  him  whilst  the  sword  is  unsheathed,  we  tacitly  but 
necessarily  renounce  all  power  of  breaking  the  compact  by 
way  of  compensation  or  on  account  of  the  war,  as  we  cancel 
antecedent  treaties,  otherwise  it  would  be  doing  nothing, 
and  there  would  be  an  absurdity  in  treating  with  the  enemy 
at  all. 

But  conventions  made  during  a  war  are  like  all  other 
compacts  and  treaties,  of  which  the  reciprocal  observance 
is  a  tacit  condition  (Book  II.  §202):  we  are  no  longer  bound 
to  observe  them  towards  an  enemy  who  has  himself  been 
the  first  to  violate  them.  And  even  where  there  is  ques- 
tion of  two  separate  conventions  which  are  wholly  uncon- 
nected with  each  other, — although  we  are  never  justifiable 
in  using  perfidy  on  the  plea  of  our  having  to  do  with  an 
enemy  who  has  broken  his  word  on  a  former  occasion,  we 
may  nevertheless  suspend  the  effect  of  a  promise  in  order 
to  compel  him  to  repair  his  breach  of  faith;  and  what  we 
have  promised  him  may  be  detained  by  way  of  security,  till 
he  has  given  satisfaction  for  his  perfidy.  Thus,  at  the 
taking  of  Namur  in  1695,  the  King  of  England  caused 
Marshal  Boufflers  to  ^e  put  under  arrest,  and,  notwith- 
standing the  capitulation,  detained  hinr  prisoner,  for  the 
purpose  of  obliging  France  to  make  reparation  for  the  in- 
fractions of  the  capitulations  of  Dixmude  and  Deinsef . 


*  De  salute  certatum  est. 

(166)  To  this  doctrine,  the  prohi- 
bition of  subjects  of  belligerent  states 
having  commercial  contracts  with 
r*ach  other,  and  the  prohibition  in 


Great  Britain  of  contracts  of  ran- 
som9  constitute  exceptions,  post,  403 


. 

1  Histoirede  Guillaume  III,  torn. 
11.  p.  148, 
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Good-faith  consists  not  only  in  the  observance  of  our  BOOK  m. 
promises,  but  also  in  not  deceiving  on  such  occasions  as  lay  CHAP-  *• 
us  under  any  sort  of  obligation  to  speak  the  truth.  From  § 177-  of 
this  subject  arises  a  question  which  has  been  warmly  de- 
bated  in  former  days,  and  which  appeared  not  a  little  intri- 
cate at  a  time  when  people  did  not  entertain  just  or  accu- 
rate ideas  respecting  the  nature  of  a  lie.  Several  writers, 
and  especially  divines,  have  made  truth  a  kind  of  deity,  to 
which,  for  its  own  sake,  and  independently  of  its  conse- 
quences, we  owe  a  certain  inviolable  respect.  They  have  [  373  ] 
absolutely  condemned  every  speech  that  is  contrary  to  the 
speaker's  thoughts:  they  have  pronounced  it  to  be  our 
duty,  on  every  occasion  when  we  cannot  be  silent,  to  speak 
the  truth  according  to  the  best  of  our  knowledge,  and  to 
sacrifice  to  their  divinity  our  dearest  interests,  rather  than 
be  deficient  in  respect  to  her.  But  philosophers  of  more 
accurate  ideas  and  more  profound  penetration  have  cleared 
up  that  notion,  so  confused,  and  so  false  in  its  consequences. 
They  have  acknowledged  that  truth  in  general  is  to  be  re- 
spected, as  being  the  soul  of  human  society,  the  basis  of  all 
confidence  in  the  mutual  intercourse  of  men, — and,  conse- 
quently, that  a  man  ought  not  to  speak  an  untruth,  even  in 
matters  of  indifference,  lest  he  weaken  the  respect  due  to 
truth  in  general,  and  injure  himself  by  rendering  his  vera- 
city questionable  even  when  he  speaks  seriously.  But  in 
thus  grounding  the  respect  due  to  truth  on  its  effects,  they 
took  the  right  road,  and  soon  found  it  easy  to  distinguish 
between  the  occasions  when  we  are  obliged  to  speak  the 
truth,  or  declare  our  thoughts,  and  those  when  there  exists 
no  such  obligation.  The  appellation  of  lies  is  given  only  to 
the  words  of  a  man  who  speaks  contrary  to  his  thoughts,  on 
occasions  when  he  is  under  an  obligation  to  speak  the 
truth.  Another  name  (in  Latin,  fahiloquium*)  is  applied 
to  any  false  discourse  to  persons  who  have  no  right  to  in- 
sist on  our  telling  them  the  truth  in  the  particular  case  in 
question. 

These  principles  being  laid  down,  it  is  not  difficult  to 
ascertain  the  lawful  use  of  truth  or  falsehood  towards  an 
enemy  on  particular  occasions.  Whenever  we  have  ex- 
pressly on  tacitly  engaged  to  speak  truth,  we  are  indispen- 
sably obliged  to  it  by  that  faith  of  which  we  have  proved 
the  inviolability.  Such  is  the  case  of  conventions  and  trea- 
ties:—it  is  indispensably  necessary  that  they  should  imply 
a  tacit  engagement  to  speak  the  truth ;  for  it  would  be  ab- 
surd to  allege  that  we  do  not  enter  into  any  obligation  of 
not  deceiving  the  enemy  under  colour  of  treating  with  him : 
—it  would  be  downright  mockery,— it  would  be  doing  no- 

ing,  untruth,  falsehood. 
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BOOK  HI.  thing.  We  are  also  bound  to  speak  the  truth  to  an  enemy 
CHAP.X.  on  aft  occasions  when  we  are  naturally  obliged  to  it  by  the 
laws  of  humanity,— that  is  to  say,  whenever  the  success  of 
our  arms,  and  the  duties  we  owe  to  ourselves,  do  not  clash 
with  the  common  duties  of  humanity,  so  as  to  suspend  their 
force  in  the  present  case,  and  dispense  with  our  performance 
of  them.  Thus,  when  we  dismiss  prisoners,  either  on  ransom 
or  exchange,  it  would  be  infamous  to  point  out  the  worst 
road  for  their  march,  or  to  put  them  in  a  dangerous  one : 
and  should  the  hostile  prince  or  general  inquire  after  a 
woman  or  child  who  is  dear  to  him,  it  would  be  scandalous 
to  deceive  him. 

§  178.  stra-  But  when,  by  leading  the  ene»}y  into  an  error,  either  by 
tagemsand  words  in  which  we  are  not  obliged  to  speak  truth,  or  by 
war.  m  some  fe*nt» we  can  Sa*n  k*1  advantage  in  the  war,  which  it 
[  374  ]  would  be  lawful  to  seek  by  open  force,  it  cannot  be  doubted 
that  such  a  proceeding  is  perfectly  justifiable.  Nay,  since 
humanity  obliges  us  to  prefer  the  gentlest  methods  in  the 
prosecution  of  our  rights, — if,  by  a  stratagem,  by  a  feint 
void  of  perfidy,  we  can  make  ourselves  masters  of  a  strong 
place,  surprise  the  enemy,  and  overcome  him,  it  is  much 
better,  it  is  really  more  commendable,  to  succeed  in  this 
manner,  than  by  a  bloody  siege  or  the  carnage  of  a  battle*. 
But  the  desire  to  spare  the  effusion  of  blood  will  by  no 
means  authorize  us  to  employ  perfidy,  the  introduction  of 
which  would  be  attended  with  consequences  of  too  dreadful 
a  nature,  and  would  deprive  sovereigns,  once  embarked  in 
war,  of  all  means  of  treating  together,  or  restoring  peace 

(§  174). 

Deceptions  practised  on  an  enemy,  either  by  words  or 
actions,  but  without  perfidy, — snares  laid  for  him  consistent 
with  the  rights  of  war,— are  stratagems,  the  use  of  which 
has  always  been  acknowledged  as  lawful,  and  had  often  a 

*  There  was  a  time  when  those  aud  this  custom  is  more  consonant  to 
who  were  taken  in  attempting  to  reason  and  humanity.  Nevertheless, 
surprise  a  town,  were  put  to  death,  if  they  were  in  disguise,  or  had  em- 
In  1597,  prince  Maurice  attempted  ployed  treachery,  they  would  be  treat- 
to  take  Venloo  by  surprise :  the  at-  ed  as  spies ;  and  this  is,  perhaps, 
tempt  jailed ;  and  some  of  his  men  what  Grotius  means ;  for  I  do  not,  in 
being  made  prisoners  on  the  occasion,  any  other  instance,  find  that  such 
"  were  conderaened  to  death, — the  severity  was  used  towards  troops  who 
mutual  consent  of  the  parties  having  were  simply  come  to  surprise  a  town 
introduced  that  new  rule,  in  order  to  in  the  silence  of  the  night  It  would  be 
obviate  dangers  of  this  kind."  (Gro-  quite  another  affair,  if  such  an  at- 
tius'  Hist  of  the  Disturb,  in  the  Ne-  tempt  were  made  in  a  time  of  pro- 
tberlauds.)  Since  that  time  the  rule  found  peace ;  aud  the  Savoyards,  who 
has  been  changed :  at  present,  mill-  were  taken  in  the  escalade  of  Geneva, 
tary  men  who  attempt  to  surprise  a  deserved  the  punishment  of  death 
town  in  time  of  open  war,  are  not,  in  which  was  inflicted  on  them.  [See 
case  of  being  taken,  treated  in  a  dif-  page  321.] 
ferent  manner  from  other  prisoners: 
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great  share  in  the  glory  of  celebrated  commanders.  The  BOOK  m. 
king  of  England  (William  III.)  having  discovered  that  one  CHAP.  *. 
of  his  secretaries  regularly  sent  intelligence  of  every  thing 
to  the  hostile  general,  caused  the  traitor  to  be  secretly  put 
under  arrest,  and  made  him  write  to  the  duke  of  Luxem- 
bourg, that  the  next  day  the  allies  would  make  a  general 
forage,  supported  by  a  large  body  of  infantry  with  cannon : 
and  this  artifice  he  employed  for  the  purpose  of  surprising 
the  French  army  at  Steinkirk.  But,  through  the  activity  of 
the  French  general,  and  the  courage  of  his  troops,  though 
the  measures  were  so  artfully  contrived,  the  success  was 
not  answerable*. 

In  the  use  of  stratagenjg,  we  should  respect  not  only  the 
faith  due  to  an  enemy,  but  also  the  rights  of  humanity,  and 
carefully  avoid  doing  things  the  introduction  of  which  would 
be  pernicious  to  mankind.  Since  the  commencement  of 
hostilities  between  France  and  England,  an  English  frigate 
is  said  to  have  appeared  off  Calais,  and  made  signals  of 
distress,  with  a  view  of  decoying  out  some  vessel,  and 
actually  seized  a  boat  and  some  sailors  who  generously  came 
to  her  assistance  (167).  If  the  fact  be  true,  that  unworthy 
stratagem  deserves  a  severe  punishment.  It  tends  to  damp  [  375  ] 
a  benevolent  charity,  which  should  be  held  so  sacred  in  the 
eyes  of  mankind,  and  which  is  so  laudable  even  between 
enemies.  Besides,  making  signals  of  distress  is  asking  as- 
sistance, and,  by  that  very  action,  promising  perfect  security 
to  those  who  give  the  friendly  succour.  Therefore  the 
action  attributed  to  that  frigate  implies  an  odious  perfidy. 

Some  nations  (even  the  Romans)  for  a  long  time  professed 
to  despise  every  kind  of  artifice,  surprise,  or  stratagem  in 
war ;  and  others  went  so  far  as  to  send  notice  of  the  time 
and  place  they  had  chosen  for  giving  battle  f.  In  this 
conduct  there  was  more  generosity  than  prudence.  Such 
behaviour  would,  indeed,  be  very  laudable,  if,  as  in  the 
frenzy  of  duels,  the  only  business  was  to  display  personal 
courage.  But  in  war  the  object  is  to  defend  our  country, 
and  by  force  to  prosecute  our  rights  which  are  unjustly 
withheld  from  us :  and  the  surest  means  of  obtaining  our 
end  are  also  the  most  commendable,  provided  they  be  not 
unlawful  and  odious  in  themselves^.  The  contempt  of 

*  Memoires  de  Feuquieres,  torn,  horse,  which   proved  fetal   to  the 

lii.  p.  87,  Trojans:— 

(167)  See  an  instance  of  similar        Hie  non,  mclusus  equo  Minerva 
baseness,  Baumann,  I  Rob*  Rep.  245 ;        Sacra  mentito,  male  feriatos 
ante,§  69,  page  321. — C.  Troas,  et  leetam  Priarai  choreis 

f  This  was  the  practice  of  the  an-  Falleret  aulam ; 

cient  Gauls.    See  Livy.— It  is  said        Sed  palam  captis  gravis. 
of  Achilles,  that  he  was  for  fighting  Hor.  lib.  iv.  od.  6. 

openly,  and  not  of  a  disposition  to        J  Virg.  JEn.  h.  390. 
conceal  hirasslf  in  the  famous  wooden 
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BOOK  in.  artifice,  stratagem,  and  surprise,  proceeds  often,  as  in  the 
CHAP,  x.  case  of  Achilles,  from  a  noble  confidence  in  personal  valour 
and  strength ;  and  it  must  be  owned  that  when  we  can 
defeat  an  enemy  by  open  force,  in  a  pitched  battle,  we  may 
entertain  a  better-grounded  belief  that  we  have  subdued 
him  and  compelled  him  to  sue  for  peace,  than  if  we  ^had 
gained  the  advantage  over  him  by  surprise, — as  Livy* 
makes  those  generous  senators  say,  who  did  not  approve  of 
the  insincere  mode  of  proceeding  which  had  been  adopted 
towards  Perseus.  Therefore,  when  plain  and  open  courage 
can  secure  the  victory,  there  are  occasions  when  it  is  pre- 
ferable to  artifice,  because  it  procures  to  the  state  a  greater 
and  more  permanent  advantage. 

§  17 9.  Spies.     The  employment  of  spies  is  a  kind  of  clandestine  practice 
or  deceit  in  war.    These  find  means  to  insinuate  themselves 
among  the  enemy,  in  order  to  discover  the  state  of  his 
affairs,  to  pry  into  his  designs,  and  then  give  intelligence  to 
their  employer.    Spies  are  generally  condemned  to  capital 
punishment,  and  with  great  justice,  since  we  have  scarcely 
any  other  means  of  guarding  against  the  mischief  they  may 
do  us  (§  155).    For  this  reason  a  man  of  honour,  who  is 
unwilling  to  expose  himself  to  an  ignominious  death  from 
the  hand  of  a  common  executioner,  ever  declines  serving  as 
a  spy ;  and,  moreover,  he  looks  upon  the  office  as  unworthy 
of  him,  because  it  cannot  be  performed  without  some  degree 
of  treachery.    The  sovereign,  therefore,  has  no  right  to 
require  such  a  service  of  his  subjects,  unless,  perhaps,  in 
[  376  ]  some  singular  case,  and  that  of  the  highest  importance.     It 
remains  for  him  to  hold  out  the  temptation  of  a  reward,  as 
an  inducement  to  mercenary  souls  to  engage  in  the  business. 
If  those  whom  he  employs  make  a  voluntary  tender  of  their 
services,  or  if  they  be  neither  subject  to,  nor  in  anywise  con- 
nected with  the  enemy,  he  may  unquestionably  take  advan- 
tage of  their  exertions,  without  any  violation  of  justice  or 
honour.    But  is  it  lawful,  is  it  honourable,  to  solicit  the 
enemy's  subjects  to  act  as  spies,  and  betray  him?    To  this 
question  the  following  section  will  furnish  an  answer. 
§  180.  Clan-     It  is  asked,  in  general,  whether  it  be  lawful  to  seduce  the 
auction  oef   e.ne.m/s  men,  for  the  purpose  of  engaging  them  to  transgress 
the  enemy's  their  duty  by  an  infamous  treachery?    Here  a  distinction 
people.       must  be  made  between  what  is  due  to  the  enemy,  notwith- 
standing the  state  of  warfare,  and  what  is  required  by  the 
internal  laws  of  conscience  and  the  rules  of  propriety.    We 
may  lawfully  endeavour  to  weaken  the  enemy  by  all  possible 
means  (§  138),  provided  they  do  not  affect  the  common 
safety  of  human  society,  as  do  poison  and  assassination 
(155).    Now,  in  seducing  a  subject  to  turn  spy,  or  the 

*  Tit.Liv.  lib.  xhi.  cap.  47. 
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governor  of  a  town  to  deliver  it  up  to  us,  we  do  not  strike  at  HOOK  in. 
the  foundation  of  the  common  safety  and  welfare  of  mankind.  CH*P-  x. 
Subjects  acting  as  spies  to  an  enemy,  do  not  cause  a  fatal 
and  unavoidable  evil :  it  is  possible  to  guard  against  them  to 
a  certain  degree ;  and  as  to  the  security  of  fortresses,  it  is 
the  sovereign's  business  to  be  careful  in  the  choice  of  the 
governors  to  whom  he  intrusts  them.  Those  measures, 
therefore,  are  not  contrary  to  the  external  law  of  nations ; 
nor  can  the  enemy  complain  of  them  as  odious  proceedings. 
Accordingly,  they  are  practised  in  all  wars.  But  are  they 
honourable,  and  compatible  with  the  laws  of  a  pure  con- 
science ?  Certainly  no ;  and  of  this  the  generals  themselves 
are  sensible,,  as  they  are  never  heard  to  boast  of  having 
practised  them.  Seducing  a  subject  to  betray  his  country, 
engaging  a  traitor  to  set  fire  to  a  magazine,  tampering  with 
the  fidelity  of  a  governor,  enticing  him,  persuading  him  to 
deliver  up  the  town  intrusted  to  his  charge,  is  prompting 
such  persons  to  commit  detestable  crimes.  Is  it  honourable 
to  corrupt  our  most  inveterate  enemy,  and  tempt  him  to  the 
commission  of  a  crime?  If  such  practices  are  at  all  ex- 
cusable, it  can  be  only  in  a  very  just  war,  and  when  the 
immediate  object  is  to  save  our  country,  when  threatened 
with  ruin  by  a  lawless  conqueror.  On  such  an  occasion  (as 
it  should  seem)  the  guilt  of  the  subject  or  general  who 
should  betray  his  sovereign  when  engaged  in  an  evidently 
unjust  cause,  would  not  be  of  so  very  odious  a  nature.  He 
who  himself  tramples  upon  justice  and  probity,  deserves  in 
his  turn  to  feel  the  effects  of  wickedness  and  perfidy  *.  And 
if  ever  it  is  excusable  to  depart  from  the  strict  rules  of 
honour,  it  is  against  such  an  enemy,  and  in  such  an  ex-  [  377  ] 
tremity.  The  Romans,  whose  ideas  concerning  the  rights 
of  war  were  in  general  so  pure  and  elevated,  did  not  approve 
of  such  clandestine  practices.  They  made  no  account  of 
the  consul  Caepio's  victory  over  Viriatus,  because  it  had 
been  obtained  by  means  of  bribery.  Valerius  Maximus 
asserts,  that  it  was  stained  with  si  double  perfidy  f;  and 

*  Xenophon   very  properly    ex-  he  has  once  found  guilty  of  treaeh- 

presses    the  reasons   which    render  ery." — Hist.  Grsee.  hb.  11.  cap.  3. 

treachery  detestable,  and  which  au-  f  Viriati  etiam  csedes  duphcem 

thonzes  us    to  repress  it  by  other  perfidiae   accusationem  recepit;   in. 

means  than  open  force.    "  Treach-  amicis,  quod    eoram  manihus   in- 

ery,"  says  he,  "is  more  dreadful  teremptusest;mQ*ServilipCapione 

than  open  war,  in  proportion  as  it  is  consule,  quia  is  sceleris  hujus  auctor, 

more  difficult  to  guard  against  clan-  impunitate  promissa,  fait,  victoriani- 

destine  plots  than  against  an  open  que  non  meruit,  sed  emit. — Lib.  ix, 

attack:  it  is  also  more  odious,  be-  cap.  6.— -Although  this  instance  seems 

cause  men  engaged  in  overt  hostilities  to  belong  to  another  head  (that  of  as- 

raay  again  treat  together,  and  come  sassination),  I  nevertheless  quote  it 

to  a  sincere  reconciliation ;  whereas  here,  because  it  does  not  appear, 

nobody  can  venture  to  treat  with  or  from  other  authors,  that  Csepio  had 

repose  any  confidence  in  a  man  whom  induced  Viriatus's  soldiers  to  assas- 
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BOOK  in.   another  historian  says,  that  the  senate  did  not  approve 

CHAP.  X.       0;f   |£#a 

§  isi.  Whe-  It  is  a  different  thing  merely  to  accept  of  the  offers  of  a 
ther  the  of-  traitor.  We  do  not  seduce  him :  and  we  may  take  ad van- 
few  of  a  tage  Of  his  crime,  while  at  the  same  time  we  detest  it.  Fu- 
be  acceded,  gitives  and  deserters  commit  a  crime  against  their  sovereign; 
yet  we  receive  and  harbour  them  by  the  rights  of  tvar,  as 
the  civil  law  expresses  it f.  If  a  governor  sells  himself,  and 
offers  for  a  sum  of  money  to  deliver  up  his  town,  shall^we 
scruple  to  take  advantage  of  his  crime,  and  to  obtain  with- 
out danger  what  we  have  a  right  to  take  by  force?  But, 
when  we  feel  ourselves  able  to  succeed  without  the  assist- 
ance of  traitors,  it  is  noble  to  reject  their  offers  with  detes- 
tation. The  Romans,  in  their  heroic  ages,  in  those  times 
when  they  used  to  display  such  illustrious  examples  of 
magnanimity  and  virtue,  constantly  rejected  with  indigna- 
tion every  advantage  presented  to  them  by  the  treachery  of 
any  of  the  enemy's  subjects.  They  not  only  acquainted 
Pyrrhus  with  the  atrocious  design  of  his  physician,  but  also 
refused  to  take  advantage  of  a  less  heinous  crime,  and  sent 
back  to  the  Falisci,  bound  and  fettered,  a  traitor  who  had 
offered  to  deliver  up  the  king's  children^. 

But,  when  intestine  divisions  prevail  among  the  enemy, 
we  may  without  scruple  hold  a  correspondence  with  one  of 
the  parties,  and  avail  ourselves  of  the  right  which  they 
think  they  have  to  injure  the  opposite  party.     Thus,  we 
promote  our  own  interests,  without  seducing  any  person,  or 
being  in  anywise  partakers  of  his  guilt.  If  we  take  advantage 
of  his  error,  this  is  doubtle&s  allowable  against  an  enemy. 
§  182.  De-     Deceitful  intelligence  is  that  of  a  man  who  feigns  to  be- 
ceitfui  in-    tray  his  own  party,  with  a  view  of  drawing  the  enemy  into 
tciiigence.    a  snare.    If  he  does  this  deliberately,  and  has  himself  made 
L  3?S  J  the  first  overtures,  it  is  treachery,  and  an  infamous  procedure: 
but  an  officer,  or  the  governor  of  a  town,  when  tampered 
with  by  the  enemy,  may,  on  certain  occasions,  lawfully  feign 
acquiescence  to  the  proposal  with  a  view  to  deceive  the 
seducer:  an  insult  is  offered  to  him  in  tempting  his  fidelity; 
and  to  draw  the  tempter  into  the  snare,  is  no  more  than  a  just 
\engeance.    By  this  conduct  he  neither  violates  the  faith  of 
promises,  nor  impairs  the  happiness  of  mankind:  for  crimi- 
nal engagements  are  absolutely  void,  and  ought  never  to  be 
fulfilled;  and  it  would  be  a  fortunate  circumstance  if  the 

sinate  him.    Among  others,  see  Eu-  Dom.  leg.  51. 

tropius,  lib.  vi.  cap.  8.  |  Eadem  fide  indicaturn  Pyrrho 

*  Qua2  victoria,  quia  empta  erat,  a  regi  medtcum  vitse  ejus  msidianlem  ; 

senate  non  probata.    Auctor  de  Vins  eadpm  Faliscis  vinctum  traditum  pro- 

Illust.  cap.  71.  ditorem  libeiorum  regis.    Tit.  Liv. 

f  Transfugam  jure  belli  recipimus.  lib.  xlii.  cap.  47. 
Digest.  1.  xli,  tit.  1,  de  adquir.  Rer. 
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promises  of  traitors  could  never  be  relied  on,  but  were  on  BOOK  w. 
all  sides  surrounded  with  uncertainties  and  dangers.  There- 
fore  a  superior,  on  information,  that  the  enemy  is  tempting 
the  fidelity  of  an  officer  or  soldier,  makes  no  scruple  of 
ordering  that  subaltern  to  feign  himself  gained  over,  and  to 
arrange  his  pretended  treachery  so  as  to  draw  the  enemy 
into  an  ambuscade.  The  subaltern  is  obliged  to  obey*  But 
when  a  direct  attempt  is  made  to  seduce  the  Commander-in- 
chief,  a  man  of  honour  generally  prefers,  and  ought  to  pre- 
fer, the  alternative  of  explicitly  and  indignantly  rejecting  BO 
disgraceful  a  proposal*. 


CHAP,  XL 


OF  THE  SOVEREIGN  WHO  WtGES  AN  UNJUST  WAR. 

HE  who  is  engaged  in  war  derives  all  his  right  from  the  §  183.  An 
justice  of  his  cause.     The  unjust  adversary  who  attacks  or  u.nJllst  war 
threatens  him, — who  withholds*  what  belongs  to  him, — in  a  f^  "\hat- 
word,  who  does  him  an  injury, — lajs  him  under  the  neces-  ever, 
sity  of  defending  himself,  01  of  doing  himself  justice,  by 
force  of  arms:  he  authorizes  him  in  all  the  acts  of  hostility 
necessary  for  obtaining  complete  satisfaction.     Whoever 
therefore  takes  up  arms  without  a  lawful  cause,  can  abso- 
lutely have  no  right  whatever;  every  act  of  hostility  that  he 
commits  is  an  act  of  injustice. 

He  is  chargeable  with  all  the  evils,  all  the  horrors  of  the  §184.  Great 
war:  all  the  effusion  of  blood,  the  desolation  of  families,  suil£o.fthe 
the  rapine,  the  acts  of  violence,  the  ravages,  the  conflagra-  who*Sr- 
tions,  are  his  works  and  his  crimes.     He  is  guilty  of  a  crime  takes  it. 
against  the  enemy,  whom  he  attacks,  oppresses,  and  mas-  [   379   ] 
sacres,  without  cause:  he  is  guilty  of  a  crime  against  his 
people,  whom  he  forces  into  acts  of  injustice,  and  exposes 
to  danger,  without  reason  or  necessity, — against  thoae  of 
his  subjects  who  are  ruined  or  distressed  by  the  war, — who 

*  When  the  duke  of  Parma  was  arrangements  with  the  duke  of  Parma 
engaged  m  the  siege  of  Bergen-op-  for  the  surprml  of  the  fort,  they  gave 
zoom,  two  Spanish  prisoners,  who  notice  of  every  particular  to  the  go- 
were  confined  in  a  fort  near  the  town,  vernor.  He,  in  consequence,  kept 
attempted  to  gain  over  a  tavern-keep-  himself  prepared  to  giv**  a  proper  re- 
er,  and  an  English  soldier,  to  betray  ception  to  the  Spaniards,  who  fell 
that  fort  to  the  duke.  These  men  mto  the  snare,  and  lobt  near  three 
having  acquainted  the  governor  with  thousand  men  on  the  occasion—- 
the circumstance,  received  orders  Grotius,  Hist,  of  the  Disturb,  in  the 
from  him  to  feign  acquiescence ;  and,  Netherlands,  book  i. 
accordingly?  having  made  all  their 
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BOOK  in.  lose  their  lives,  their  property,  or  their  health,  in  eonse- 
CIUP.XI.  quence  of  it :  finally,  he  is  guilty  of  a  crime  against  mankind 
5n  general,  \vhose  peace  he  disturbs,  and  to  whom  he  sets  a 
pernicious  example.  Shocking  catalogue  of  miseries  and 
crimes  i  dreadful  account  to  be  given  to  the  King  of  kings, 
to  the  common  Father  of  men!  May  this  slight  sketch  strike 
the  eyes  of  the  rulers  of  nations,— of  princes,  and  their  mi- 
nisters !  Why  may  not  we  expect  some  benefit  from  it  ? 
Are  we  to  suppose  that  the  great  are  wholly  lost  to  all  sen- 
timents of  honour,  of  humanity,  of  duty,  and  of  religion? 
And,  should  our  weak  voice,  throughout  the  whole  succession 
of  ages,  prevent  even  one  single  war,  how  gloriously  would 
our  studies  and  our  labour  be  rewarded ! 

§  185.  His       He  who  does  an  injury  is  bound  to  repair  the  damage,  or 
obligations.  to  ma^e  adequate  satisfaction  if  the  evil  be  irreparable,  and 
even  to  submit  to  punishment,  if  the  punishment  be  neces- 
sary, either  as  an  example,  or  for  the  safety  of  the  party 
offended,  and  for  that  of  human  society.    In  this  predica- 
ment stands  a  prince  who  is  the  author  of  an  unjust  war. 
He  is  under  an  obligation  to  restore  whatever  he  has  taken, 
— to  send  back  the  prisoners  at  his  own  expense, — to  make 
compensation  to  the  enemy  for  the  calamities  and  losses  he 
has  brought  on  him, — to  reinstate  ruined  families, — to  repair, 
if  it  were  possible,  the  loss  of  a  father,  a  son,  a  husband. 
§  186.  Dif-     But  how  can  he  repair  so  many  evils  ?    Many  are  in  their 
ficuityofre-  own  nature  irreparable.     And  as  to  those  which  may  be 
compensated  by  an  equivalent,  where  shall  the  unjust  war- 
™r  &&&  means  to  furnish  an  indemnification  for  all  his  acts 
of  violence  ?    The  prince's  private  property  will  not  be  suf- 
ficient to  answer  the  demands.     Shall  he  give  away  that  of 
his  subjects? — It  does  not  belong  to  him?   Shall  he  sacrifice 
the  national  lands,  a  part  of  the  state? — But  the  state  is  not 
his  patrimony  (Book  I.  §  91) :  he  cannot  dispose  of  it  at  will. 
And*  although  the  nation  be,  to  a  certain  degree,  responsi- 
ble for  the  acts  of  her  ruler, — yet  (exclusive  of  the  injustice 
of  punishing  her  directly  for  faults  of  which  she  is  not  guilty) 
if  she  is  responsible  for  her  sovereign's  acts,  that  responsi- 
bility only  regards  other  nations,  who  look  to  her  for  re- 
dress (Book  L  §  40,  Book  II.  §§81,  82):  but  the  sovereign 
cannot  throw  upon  her  the  punishment  due  to  his  unjust 
deeds,  nor  despoil  her  in  order  to  make  reparation  for  them. 
And,  were  it  even  in  his  power,  would  this  wash  away  his 
guilt,  and  leave  him  a  clear  conscience  ?    Though  acquitted 
in  the  eyes  of  the  enemy,  would  he  be  so  in  the  eyes  of  his 
people?     It  is  a  strange  kind  of  justice  which  prompts  a 
man  to  make  reparation  for  his  own  misdeeds  at  the  expense 
of  a  third  person :  this  is  no  more  than  changing  the  object 
of  his  injustice.    Weigh  all  these  things,  ye  rulers  of  na- 
tions !  and  when  clearly  convinced  that  an  unjust  war  draws 
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you  into  a  multitude  of  iniquities  which  all  your  power  can-  BOOK  m. 
not  repair,  perhaps  vou  will  be  less  hasty  to  engage  in  it.  r"AP-  «_•_ 
The  restitution  of  conquests,  of  prisoners,  and  of  all  pro-  §  is?.  Whe- 
perty  that  still  exists  in  a  recoverable  state,  admits  of  no  *!»«**«  na- 
doubt  when  the  injustice  of  the  war  is  acknowledged.  The  ^jj*nd  the 
nation  in  her  aggregate  capacity,  and  each  individual  parti-  bound^™* 
cularly  concerned,  being  convinced  of  the  injustice  of  their  any  Mng. 
possession,  are  bound  to  relinquish  it,  and  to  restore  every 
thing  which  they  have  wrongfully  acquired.  But,  as  to  the 
reparation  of  any  damage,  are  the  military,  the  generals, 
officers,  and  soldiers,  obliged  in  conscience  to  repair  the 
injuries  which  they  have  done,  not  of  their  own  will,  but  as 
instruments  in  the  hands  of  their  sovereign?  I  am  surprised 
that  the  judicious  Grotius  should,  without  distinction,  hold 
the  affirmative*.  It  is  a  decision  which  cannot  be  supported 
except  in  the  case  of  a  war  so  palpably  and  indisputably 
unjust,  as  not  to  admit  a  presumption  of  any  secret  reason 
of  state  that  is  capable  of  justifying  it,—  a  case  in  politics, 
which  is  nearly  impossible.  On  all  occasions  susceptible  of 
doubt,  the  whole  nation,  the  individuals,  and  especially  the 
military,  are  to  submit  their  judgment  to  those  who  hold  the 
reins  of  government,  —  to  the  sovereign:  this  they  are  bound 
to  do,  by  the  essential  principles  of  political  society  and  of 
government.  What  would  be  the  consequence,  if,  at  every 
step  of  the  sovereign,  the  subjects  were  at  liberty  to  weigh 
the^  justice  of  his  reasons,  and  refuse  to  march  to  a  war 
which  might  to  them  appear  unjust  ?  It  often  happens  that 
prudence  will  not  permit  a  sovereign  to  disclose  all  his  rea- 
sons* It  is  the  duty  of  subjects  to  suppose  them  just  and 
wise,  until  clear  and  absolute  evidence  tells  them  the  con- 
trary. When,  therefore,  under  the  impression  of  such  an 
idea,  they  have  lent  their  assistance  in  a  war  which  is  after- 
wards found  to  be  unjust,  the  sovereign  alone  is  guilty:  he 
alone  is  bound  to  repair  the  injuries.  The  subjects,  and  in 
particular  die  military,  are  innocent:  they  have  acted  only 
from  a  necessary  obedience.  They  are  bound,  however,  to 
deliver  up  what  they  have  acquired  in  such  a  war,  because 
they  have  no  lawful  title  to  possess  it.  This  I  believe  to  be 
the  almost  unanimous  opinion  of  all  honest  men,  and  of 
those  officers  who  are  most  distinguished  for  honour  and 
probity.  Their  case,  in  the  present  instance,  is  the  same  as 
that  of  all  those  who  are  the  executors  of  the  sovereign's 
orders.  Government  would  be  impracticable  if  every  one 
of  its  instruments  was  to  weigh  its  commands,  and  thoroughly 
canvass  their  justice  before  he  obeyed  them.  But,  if  they  are 
bound  by  a  regard  for  the  welfare  of  the  state  to  suppose  the 
sovereign's  orders  just,  they  are  not  responsible  for  them. 


*  De  Jure  Belli  et  Pacis,  lib.  in.  cap.  x. 
H  B 
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BooKin.  CHAP.  XII. 

CII  \P.  3EII. 

OF  THE  VOLUNTARY  LAW  OF  NATIONS,  AS  IT  REGARDS  THE 
EFFECTS  OF  REGULAR  WARFARE,  INDEPENDENTLY  OF  THE 
JUSTICE  OF  THE  CAUSE. 

§  188.  Na-      ALL  the  doctrines  we  have  laid  down  in  the  preceding 
turns  not     chapter  are  evidently  deduced  from  sound  principles, — 
Irim  to  from  the  eternal  rules  of  justice:  they  are  so  many  separate 
law  of  na-    articles  of  that  sacred  law,  which  nature,  or  the  Divine 
ture  against  Author  of  nature,  has  prescribed  to  nations.    He  alone 
each  other.  wjlom  justice  and  necessity  have  armed,  has  a  right  to 
make  war;  he  alone  is  empowered  to  attack  his  enemy,  to 
deprive  him  of  life,  and  wrest  from  him  his  goods  and  pos- 
sessions.   Such  is  the  decision  of  the  necessary  law  of  na- 
tions, or  of  the  law  of  nature,  which  nations  are  strictly 
bound  to  observe  (Prelim.  §  7):  it  is  the  inviolable  rule  that 
each  ought  conscientiously  to  follow.    But,  in  the  contests 
of  nations  and  sovereigns  who  live  together  in  a  state  of 
nature,  how  can  this  rule  be  enforced?    They  acknowledge 
no  superior.    Who  then  shall  be  judge  between  them,  to 
assign  to  each  his  rights  and  obligations, — to  say  to  the  one 
"  You  have  a  right  to  take  up  arms,  to  attack  your  enemy, 
and  subdue  him  by  force;" — and  to  the  other — "  Every  act 
of  hostility  that  you  commit  will  be  an  act  of  injustice; 
your  victories  will  be  so  many  murders,  your  conquests  ra- 
pines and  robberies?"    Every  free  and  sovereign  state  has 
a  right  to  determine,  according  to  the  dictates  of  her  own 
conscience,  what  her  duties  require  of  her,  and  what  she 
can  or  cannot  do  with  justice  (Prelim.  §  16).    If  other  na- 
tions take  upon  themselves  to  judge  of  her  conduct,  they 
invade  her  liberty,  and  infringe  her  most  valuable  rights 
(Prelim.  §  15):  and,  moreover,  each  party  asserting  that 
they  have  justice  on  their  own  side,  will  arrogate  to  them- 
selves all  the  rights  of  war,  and  maintain  that  their  enemy 
has  none,  that  his  hostilities  are  so  many  acts  of  robbery, 
so  many  infractions  of  the  law  of  nations,  in  the  punishment 
of  which  all  states  should  unite.     The  decision  of  the 
controversy,  and  of  the  justice  of  the  cause,  is  so  far  from 
being  forwarded  by  it,  that  the  quarrel  will  become  more 
bloody,  more  calamitous  in  its  effects,  and  also  more  diffi- 
cult to  terminate.     Nor  is  this  all:  the  neutral  nations 
themselves  will  be  drawn  into  the  dispute,  and  involved  in 
the  quarrel    If  an  unjust  war  cannot,  in  its  effect,  confer 
any  right,  no  certain  possession  can  be  obtained  of  any 
thing  taken  in  war,  until  some  acknowledged  judge  (and 
there  is  none  such  between  nations)  shall  have  definitively 
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pronounced  concerning  the  justice  of  the  cause:  and  things  BOORIH. 
so  acquired  will  ever  remain  liable  to  be  claimed,  as  pro-  CHAP  *"• 
perty  carried  off  by  robbers. 

Let  us  then  leave  the  strictness  of  the  necessary  law  of  §  189.  Why 
nature  to  the  conscience  of  sovereigns;  undoubtedly  they  {J^Jjf* 
are  never  allowed  to  deviate  from  it.  But,  as  to  the  ex-  the  voiun- 
ternal  effects  of  the  law  among  men,  we  must  necessarily  tary  law  of 
have  recourse  to  rules  that  shall  be  more  certain  and  easy  nations- 
in  the  application,  and  this  for  the  very  safety  and  advan- 
tage of  the  great  society  of  mankind*  These  are  the  rules 
of  the  voluntary  law  of  nations  (Prelim.  §  21).  The  law  of 
nature,  whose  object  it  is  to  promote  the  welfare  of  human 
society,  and  to  protect  the  liberties  of  all  nations,— which 
requires  that  the  affairs  of  sovereigns  should  be  brought  to 
an  issue,  and  their  quarrels  determined  and  carried  to  a 
speedy  conclusion, — that  law,  I  say,  recommends  the  obser- 
vance of  the  voluntary  law  of  nations,  for  the  common  ad- 
vantage of  states,  in  the  same  manner  as  it  approves  of  the 
alterations  which  the  civil  law  makes  in  the  rules  of  the  law 
of  nature,  with  a  view  to  render  them  more  suitable  to  the 
state  of  political  society,  and  more  easy  and  certain  in  their 
application.  Let  us,  therefore,  apply  to  the  particular  sub- 
ject of  war  the  general  observation  made  in  our  Prelimina- 
ries (§  28) — a  nation,  a  sovereign,  when  deliberating  on  the 
measures  he  is  to  pursue  in  order  to  fulfil  his  duty,  ought 
never  to  lose  sight  of  the  necessary  law,  whose  obligation 
on  the  conscience  is  inviolable:  but  in  examining  what  he 
may  require  of  other  states,  he  ought  to  pay  a  deference  to 
the  voluntary  law  of  nations,  and  restrict  even  his  just 
claims  by  the  rules  of  that  law,  whose  maxims  have  for 
their  object  the  happiness  and  advantage  of  the  universal 
society  of  nations.  Though  the  necessary  law  be  the  rule 
which  he  invariably  observes  in  his  own  conduct,  he  should 
allow  others  to  avail  themselves  of  the  voluntary  law  of 
nations. 

The  first  rule  of  that  law,  respecting  the  subject  under  §  100.  Re- 
consideration,  is,  that  regular  war,  as  to  its  effects,  is  to  be  JJ^jJ"'' 
accounted  just  on  both  sides.  This  is^  absolutely  necessary,  effects^  to 
as  we  have  just  shewn,  if  people  wish  to  introduce  any  be  account- 
order,  any  regularity,  into  so  violent  an  operation  as  that  of 
arms,  or  to  set  any  bounds  to  the  calamities  of  which  it  is 
productive,  and  leave  a  door  constantly  open  for  the  return 
of  peace.  It  is  even  impossible  to  point  out  any  other  rule 
of  conduct  to  be  observed  between  nations,  since  they  ac- 
knowledge no  superior  judge. 

Thus,  the  rights  founded  on  the  state  of  war,  the  lawful- 
ness of  its  effects,  the  validity  of  the  acquisitions  made  by 
arms,  do  not,  externally  and  between  mankind,  depend  on 
the  justice  of  the  cause.,  but  on  the  legality  of  the  means  in 
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CHAP.  XIII. 

OF   ACQUISITIONS  BY  WAR,  AND  PARTICULARLY  OF   CON- 
QUESTS. 

§  193.  HOW  IF  it  be  lawful  to  carry  off  things  belonging  to  an  enemy, 
imrbn  ^.j^  a  vjew  of  weakening  him  (§  160),  and  sometimes  of  pu- 
nishing him  (§  162),  it  is  no  less  lawful  in  a  just  war  to  ap- 
propriate them  to  our  own  use,  by  way  of  compensation, 
which  the  civilians  term  e&pletio  juris  (§  161).  They  are 
retained  as  an  equivalent  for  what  is  due  by  the  enemy,  for 
the  expenses  and  damages  which  he  has  occasioned,  and 
even  (when  there  is  cause  to  punish  him)  as  a  commutation 
for  the  punishment  he  has  deserved.  For  when  I  cannot 
obtain  tue  individual  thing  which  belongs  or  is  due  to  me, 
I  have  a  right  to  an  equivalent,  which,  by  the  rules  of  ex- 
pletive justice,  and  hi  moral  estimation,  is  considered  as  the 
thing  itself.  Thus,  according  to  the  kw  of  nature,  which 
constitutes  the  necessary  law  of  nations,  war,  founded  on 
justice,  is  a  lawful  mode  of  acquisition. 

§  IM.  jut*  But  that  sacred  law  does  not  authorize  even  the  acquisi- 
tions made  in  a  just  -war,  way  farther  than  as  they  are  ap- 
proved by  justice,-H&at  is  to  say,  Ao  farther  than  is  requi- 
site to  obtain  complete  satisfaction  in  the  degree  necessary 
for  accomplishing  the  lawful  ends  we  have  just  mentioned. 
An  equitable  conqueror,  deaf  to  the  suggestions  of  ambi- 
tion and  avarice,  will  make  a  just  estimate  of  what  is  due  to 
him,— that  is  to  say,  of  the  thing  which  has  been  the  sub- 
ject of  the  war  (if  the  thing  itself  Is  no  longer  recoverable), 
[  385  ]  and  of  the  damages  and  expenses  of  the  war, — and  will  re- 
tain no  more  of  the  enemy's  property  than  what  is  precisely 
sufficient  to  furnish  the  equivalent*  But  if  he  has  to  do 
with  a  perfidious,  restless,  and  dangerous  enemy,  he  will,  by 
way  of  punishment,  deprive  him  of  some  of  his  towns  or 
provinces,  and  keep  them  to  serve  as  a  barrier  to  his  own 
dominions.  Nothing  is  more  allowable  than  to  weaken  an 
enemy  who  has  rendered  himself  suspected  and  formidable. 
The  lawful  end  of  punishment  is  future  security.  The  con- 
ditions necessary  for  rendering  an  acquisition,  made  by 
arms,  just  and  irreproachable  before  God  and  our  own 
conscience,  are  these— justice  in  the  cause,  and  equity  in  the 
measure  of  the  satisfaction. 

§195.  Rules     But  nations  cannot,  in  their  dealings  with  each  other,  in- 

funtery  law  s*sfc  on.  **"s  ri*S^  justice.    By  the  rales  of  the  voluntary  law 

of  nations,   °f  nations,  every  regular  war  is  on  both  sides  accounted 

just,  as  to  its  effects  (§  190);  and  no  one  has  a  right  to 

judge  a  nation   respecting  the  unreasonableness  of  her 
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claims,  or  what  she  thinks  necessary  for  her  own  safety  BOOK  in. 
(Prelim,  g  21).     Every  acquisition,  therefore,  which  has  CH  **•*"'• 
been  made  in  regular  warfare,  is  valid  according  to  the  vo- 
luntary law  of  nations,  independently  of  the  justice  of  the 
cause,  and  the  reasons  which  may  have  induced  the  con- 
queror to  assume  the  property  of  what  he  has  taken.    Ac- 
cordingly, nations  have  ever  esteemed  conquest  a  lawful 
title;  and  that  title  has  seldom  been  disputed,  unless  where 
it  was  derived  from  a  war  not  only  unjust  in  itself,  but  even 
destitute  of  any  plausible  pretext. 

The  property  of  moveable  effects  is  vested  in  the  enemy  §  196,  AC- 
from  the  moment  they  come  into  his  power;  and  if  he  sells  qtfsitionof 
them  to  neutral  nations,  the  former  proprietor  is  not  entitled  "JJ^S 
to  claim  them.    But  such  things  must  be  actually  and  truly  (us). 
in  the  enemy's  power,  and  carried  to  a  place  of  safety.   Sup- 


(168)  See  further,  as  to  the  effect 
of  capture,  as  to  moveables  and 
immoveables,  and  the  doctrine  of 
posthminium,  and  the  principle  on 
which  it  is  in  general  founded,  post, 
392,  §§  204,  205;  and  the  other 
authorities  and  modern  decisions, 
Marten's  L.  N.  290—293;  1  Chitty's 
Commercial  Law,  414—435;  and 
Id.  Index,  tit.  Posthminium. 

As  to  moveabks  captured  in  a  land 
war,  some  writers  on  the  law  of  na- 
tions state  it  to  be  merely  requisite 
that  the  property  shall  fiave  been 
twenty-four  horn  in  the  enemy's 
power,  after  which,  they  contend, 
that  the  right  of  postlimininm  is 
completely  divested,  so  that  imme- 
diately after  the  expiration  of  that 
time,  they  may  be  alienated  to 
neutrals,  as  indefeasible  property. 
Others  contend,  that  the  property 
must  have  been  brought  infra  pre- 
&uhat  that  is,  \vithm  the  camps, 
towns,  ports,  or  fleets,  of  the  enemy : 
and  others  have  drawn  lines  of  an 
arbitrary  nature.  Marten's  L.  N, 
290-1 ;  2  Wooddeson's  Vm.  L.  444, 
§84. 

With  respect  to  maritime  captures, 
a  more  absolute  and  certain  species 
of  possession  has  been  required.  In 
the  case  of  Flad  Oyen,  1  Hob.  Rep. 
134;  Atcheson's  Sep.  8,  a.  9;  and 
8  Term  Rep.  270,  in  notes,  Sir  Wm. 
Scott  said, "  By  the  general  practice 
of  the  law  of  nations,  a  sentence  of 
condemnation  is  at  present  deemed 
generally  necessary;  and  a  neutral 
purchaser  m  Europe,  during  war, 


does  look  to  the  legal  sentence  of 
condemnation  as  one  of  the  title* 
deeds  of  the  ship,  if  he  buys  a  prize- 
vessel.  I  believe  there  is  no  in- 
stance in  which  a  man,  having  pur- 
chased a  prize-vessel  of  a  belligerent, 
has  thought  himself  secure  in  mak- 
ing that  purchase,  merely  because 
that  ship  had  been  in  the  enemy's 
possession  twenty-four  hours,  or  ear- 
ned infra  prasutia.  At  any  rate, 
the  rule  of  condemnation  is  the 
general  rule  applied  by  England/' 
So  that,  by  the  general  law  of  na- 
tions, if  a  vessel  be  re-taken  before 
condemnation,  by  any  ship  of  the 
nation  of  which  the  original  owner 
is  a  subject,  although  even  four  years 
after  the  capture,  he  has  a  right  to 
have  the  same  restored  to  him,  sub- 
ject to  his  paying  certain  salvage  to 
the  re-captor.  See  Goss  and  Witters, 
2  Burr.  683 ;  Constant  Mary,  3  Rob. 
Rep.  97;  The  Huldah,  Id.  235 ;  As- 
sievedov.  Cambridge,  10  Mod.  79. 
And  such  sentence  of  condemnation 
must  also  have  been  pronounced  by 
a  court  of  competent  jurisdiction, 
and  in  the  country  either  of  the 
enemy  himself,  or  of  some  ally,  and 
not  in  a  neutral  country.  Flad 
Qyen,  i  Rob.  Rea  134;  Rmlock 
v.  nockwood,  Atcneson's  Rep.  8, 
n.  9. 

But  if,  after  the  time  of  the  ene- 
my's transferring  his  prize  to  a  neutral, 
a  peace  be  concluded  between  that 
enemy  and  the  state  from  whose 
subject  the  prize  was  taken,  then  the 
transfer  to  the  neutral  becomes  valid 
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pose  a  foreigner  coming  into  our  country  buys  a  portion  of 
'  the  booty  which  a  party  of  enemies  have  just  taken  from  us: 
our  men,  who  are  in  pursuit  of  this  party,  may  very  justly 
seize  on  the  booty  which  that  foreigner  was  over  precipitate 
in  buying.  On  this  head,  Grotius  quotes  from  De  Thou  the 
instance  of  the  town  of  Licrre  in  Brabant,  which  having  been 
captured  and  recaptured  on  the  same  day,  the  booty  taken 
from  the  inhabitants  was  restored  to  them,  because  it  bad  not 
been  twenty-four  hours  in  the  enemy's  hands*.  This  space 
of  twenty-four  hours,  together  with  the  practice  observed  at 
seaf ,  is  an  institution  of  the  law  of  nations  established  by 
agreement  or  custom,  and  is  even  a  civil  law  in  some  states. 
The  natural  reason  of  the  conduct  adopted  towards  the  in- 
habitants of  Lierre  is,  that  the  enemy  being  taken  as  it  were 
in  the  fact,  and  before  they  had  carried  off  the  booty,  it 
was  not  looked  upon  as  having  absolutely  become  their  pro- 
perty, or  been  lost  to  the  inhabitants.  Thus,  at  sea,  a  ship 
[  3b6  ]  taken  by  the  enemy  may  be  retaken  and  delivered  by  other 
ships  of  her  own  party,  as  long  as  she  has  not  been  carried 
into  some  port,  or  into  the  midst  of  a  fleet:  her  fate  is  not 
decided,  nor  is  the  owner's  property  irrecoverably  lost,  until 
the  ship  be  in  a  place  of  safety  with  regard  to  the  enemy 
who  has  taken  her,  and  entirely  in  his  power.  But  the  ordi- 
nances of  every  state  may  make  different  regulations  on  this 


and  perfect,  even  though  there  was 
no  legal  condemnation,  for,  as 
observed  by  Vattel,  the  right  of 
postliminium  no  longer  exists  after 
the  conclusion  of  peace.  And  see  Sir 
IT.  Scott's  decision  on  that  point,  in 
Schooner  Sophie,  6  Rob.  Rep.  142. 
In  cases,  arising  between  British 
subjects  with  one  another,  and  also 
in  cases  arising  between  such  sub- 
jects and  those  of  her  allies,  peculiar 
modifications  of  the  general  law  of 
nations  were  introduced  or  acknow- 
ledged by  Great  Britain.  Thus,  it 
was  established  by  several  acts  of 
parliament  (13  Geo.  2,  c.  4;  17 
Geo.  2,c.  34;  19  Geo.  2,  c.  34;  43 
Geo.  3,  c.  160);  and  see  Hamilton?. 
Mendes,2  Burr.  1198;  1  Bla.  Rep. 
27),  that  the  maritime  right  of  post- 
limimum  shall  subsist  even  to  the 
end  of  the  war;  and,  therefore,  the 
ships  or  goods  of  the  subjects  of  this 
country,  taken  at  sea  by  an  enemy, 
and  afterwards  re-taken,  even  at  any 
indefinite  period  of  time,  and  whe- 
ther before  or  after  sentence  of  con- 
demnation, are  in  general  to  be  re- 
stored to  the  original  proprietors,  but 


subject  to  certain  specified  exceptions, 
and,  in  general,  also  subject  to  the 
payment  ;of  salvage  to  the  re-captor. 
1  Chitty's  Com.  L.  434 — 6;  and 
see  Franklin,  4  Rob.  Rep.  147, 
1  Edward's  Rep.  68;  San  Francisco, 
1  Edward's  Rep.  279;  the  Two 
Friends,  I  Rob.  Rep.  271;  Cornu 
v.  Blackbttrne,  Dougl.  648. 

In  the  absence  of  express  stipula- 
tions with  allies,  Sir  Wm.  Scott  ob- 
served, "I  understand  that  the  ac- 
tual rule  of  the  English  maritime 
law  is  this:-— vix.  that  the  maritime 
law  of  England  having  adopted  a 
most  liberal  rule  of  restitution,  with 
respect  to  the  re-captured  property 
of  its  own  subjects,  gives  the  benefit 
of  that  rule  to  its  allies,  till  it  ap- 
pears that  they  act  towards  British 
property  on  a  less  liberal  principle. 
In  such  a  case  it  adopts  their  rule, 
and  treats  them*  according  to  their 
own  measure  of  justice."— ^Simte 
Che,  1  Rob.  Rep.  49.— C. 

*  Grotius,  de  Jure  Belli  et  Pacis, 
lib.  iii.  cap.  vi.  |  iii,  n.  vii. 

t  See  Grotius,  ibid,  and  in  the 
text. 
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head  between  the  citizens*,  with  a  view  either  to  prevent  BOOK  m. 
disputes,  or  to  encourage  armed  vessels  to  retake  merchant  ,C"AP- ""• 
ships  that  have  fallen  into  the  enemy's  hands. 

The  justice  or  injustice  of  the  cause  does  not  here  become 
an  object  of  consideration.     There  would  be  no  stability  in 
the  affairs  of  mankind,  no  safety  in  trading  with  nations  en- 
gaged in  war,  if  we  were  allowed  to  draw  a  distinction  be- 
tween a  just  and  an  unjust  war,  so  as  to  attribute  lawful 
effects  to  the  one,  which  we  denied  to  the  other.    It  would 
be  opening  a  door  to  endless  discussions  and  quarrels.  This 
reason  is  of  such  weight,  that,  on  account  of  it,  the  effects 
of  a  public  war,  at  least  with  regard  to  moveables,  have  been 
allowed  to  expeditions  which  deserved  no  other  name  than 
that  of  predatory  enterprises,  though  carried  on  by  regular 
armies.     When,  after  the  wars  of  the  English  in  France, 
the  grandes  companies  ranged  about  Europe,  sacking  and 
pillaging  wherever  they  came,  none  of  the  sufferers  was 
ever  Known  to  claim  the  booty  which  those  plunderers  had 
carried  off  and  sold.    At  present,  it  would  be  in  vain  to 
claim  a  ship  taken  by  the  Barbary  corsairs,  and  sold  to  a 
third  party,  or  retaken  from  the  captors;  though  it  is  very 
improperly  that  the  piracies  of  those  barbarians  can  be  con- 
sidered as  acts  of  regular  war.    We  here  speak  of  the  ex- 
ternal right:  the  internal  right  and  the  obligations  of  con- 
science undoubtedly  require  that  we  should  restore  to  a 
third  party  the  property  we  recover  from  an  enemy  who  had 
despoiled  him  of  it  in  an  unjust  war, — provided  he  can  re- 
cognise that  property,  and  will  defray  the  expenses  we  have 
incurred  in  recovering  it.    Grotius  quotes  many  instances 
of  sovereigns  and  commanders  who  have  generously  re- 
stored such  booty,  even  without  requiring  any  thing  for 
their  trouble  or  expensef.    But  such  conduct  is  pursued 
only  in  cases  where  the  booty  has  been  recently  taken.    It 
would  be  an  impracticable  task,  scrupulously  to  seek  out 
the  proprietors  of  what  has  been  captured  a  long  time  back: 
and  moreover  they  have,  no  doubt,  relinquished  all  their 
right  to  things  which  they  had  no  longer  any  hope  of  reco- 
vering.   Such  is  the  usual  mode  of  thinking  with  respect  to 
captures  in  war,  which  are  soon  given  up  as  irrecoverably 
lost. 

Immoveable  possessions,  lands,  towns,  provinces,  &c.  be-  §  197.  Ac- 
come  the  property  of  the  enemy  who  makes  himself  master  jg*w«i  of 
of  them:  but  it  is  pnty  by  the  treaty  of  peace,  or  the  entire  ^J^or 
submission  and  extinction  of  the  state  to  which  those  towns  conquest 
and  provinces  belonged,  that  the  acquisition  is  completed, 
and  the  property  becomes  stable  and  perfect. 

*  Grotius,  ibid.  luninium,  post,  chap,  xiv;   and  the 

t  Grotius,  lib  lii.  cap.  xvi.  case  of  Bredes  las*,  5  Rob,  Rep. 

(169)   See  further    as  to  post.    233—  251.— C. 
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BOOK  in.      Thus,  a  third  part;  cannot  safely  purchase  a  conquered 


CHAP,  xni.  town  or  province,  till  the  sovereign  from  whom  it  was  taken 
Ltauwfer  ^as  renounced  ft  by  a  treaty  of  peace,  or  has  been  irretriev- 
themva-  ably  subdued,  and  has  lost  his  sovereignty:  for,  while  the 
lidiy.  war  continues,— while  the  sovereign  has  still  hopes  of  reco- 
vering his  possessions  by  arms,— is  a  neutral  prince  to  come 
and  deprive  him  of  the  opportunity  by  purchasing  that 
town  or  province  from  the  conqueror?  The  original  pro- 
prietor cannot  forfeit  his  rights  by  the  act  of  a  third  person ; 
and  if  the  purchaser  be  determined  to  maintain  his  pur- 
chase, he  will  find  himself  involved  in  the  war.  Thus,  the 
king  of  Prussia  became  a  party  with  the  enemies  of  Sweden, 
by  receiving  Stettin  from  the  hands  of  the  king  of  Poland 
and  the  czar,  under  the  title  of  sequestration*.  But,  when 
a  sovereign  has,  by  a  definitive  treaty  of  peace,  ceded  a 
country  to  the  conqueror,  he  has  relinquished  all  the  right 
he  had  to  it;  and  it  were  absurd  that  he  should  be  allowed 
to  demand  the  restitution  of  that  country  by  a  subsequent 
conqueror,  who  wrests  it  from  the  former,  or  by  any  other 
prince,  who  has  purchased  it,  or  received  it  in  exchange,  or 
acquired  it  by  any  title  whatever. 

1 199.  Con-  f  he  conqueror,  who  takes  a  town  or  province  from  his 
ditionson  enemy,  cannot  justly  acquire  over  it  any  other  rights  than 
quered1  ™n sucllL  as  bel<>nged  to  the  sovereign  against  whom  he  has 
is  acquired,  taken  up  arms.  War  authorizes  him  to  possess  himself  of 
what  belongs  to  his  enemy:  if  he  deprives  him  of  the  sove- 
reignty of  that  town  or  province,  he  acquires  it  such  as  it  is, 
with  ail  its  limitations  and  modifications.  Accordingly,  care 
is  usually  taken  to  stipulate,  both  in  particular  capitulations 
and  in  treaties  of  peace,  that  the  towns  and  countries  ceded 
shall  retain  all  their  liberties,  privileges,  and  immunities. 
And  why  should  they  be  deprived  of  them  by  the  con- 
queror, on  account  of  his  quarrel  with  their  sovereign? 
Nevertheless,  if  the  inhabitants  have  been  personally  guilty 
of  any  crime  against  him,  he  may,  by  way  of  punishment, 
deprive  them  of  their  rights  and  privileges*  This  he  may 
also  do  if  the  inhabitants  have  taken  up  arms  against  him, 
and  have  thus  directly  become  his  enemies.  In  that  case, 
he  owes  them  no  more  than  what  is  due  from  a  humane  and 
equitable  conqueror  to  his  vanquished  foes.  Should  he 
purely  and  simply  incorporate  them  with  his  former  states, 
they^will  have  no  cause  of  complaint 

Hitherto  I  evidently  speak  of  a  city  or  a  country  which  is 
not  simply  an  integrant  part  of  a  nation,  or  which  does  not 
fully  belong  to  a  sovereign,  but  over  which  that  nation  or 
that  sovereign  has  certain  rights.  If  the  conquered  town 
or  province  fully  and  perfectly  constituted  a  part  of  the  do- 
main of  a  nation  or  sovereign,  it  passes  oh  the  same  footing 

*  By  the  treaty  of  Schwedt,  October  6, 1713. 
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into  the  power  of  the  conqueror.    Thenceforward  united  BOOK  m. 
with  the  new  state  to  which  it  belongs,— if  it  be  a  loser  by  CH  **:*'"• 
the  change,  that  is  a  misfortune  which  it  must  wholly  im- 
pute to  the  chance  of  war.    Thus,  if  a  town  which  made 
part  of  a  republic  or  a  limited  monarchy,  and  enjoyed  a  [  388   ] 
right  of  sending  deputies  to  the  supreme  council  or  the  ge- 
neral assembly  of  the  states,  be  justly  conquered  by  an  ab- 
solute monarch^  she  must  never  more  think  of  such  privi- 
leges: they  are  what  the  constitution  of  the  new  state  to 
which  she  is  annexed  does  not  permit. 

In  the  conquests  of  ancient  times,  even  individuals  lost  §200.  Lands 
their  lands.    Nor  is  it  matter  of  surprise  that  in  the  first  ! 
ages  of  Rome  such  a  custom  should  have  prevailed.    The 
wars  of  that  era  were  carried  on  between  popular  republics 
and  communities.    The  state  possessed  very  little,  and  the 

Siarrel  was  in  reality  the  common  cause  of  all  the  citizens, 
ut  at  present  war  is  less  dreadful  in  its  consequences  to 
the  subject:  matters  are  conducted  with  more  humanity: 
one  sovereign  makes  war  against  another  sovereign,  and 
not  against  the  unarmed  citizens.  The  conqueror  seizes  on 
the  possessions  of  the  state,  the  public  property,  while  pri- 
vate individuals  are  permitted  to  retain  theirs.  They  suffer 
but  indirectly  by  the  war;  and  the  conquest  only  subjects 
them  to  a  new  master. 

But  if  the  entire  state  be  conquered,  if  the  nation  be  §201.  Con- 
subdued,  in  what  manner  can  the  victor  treat  it,  without  <iuestofthe 
transgressing  the  bounds  of  justice?  What  are  his  rights 
over  the  conquered  country?  Some  have  dared  to  advance 
this  monstrous  principle,  that  the  conqueror  is  absolute 
master  of  his  conquest, — that  he  may  dispose  of  it  as  his 
property,— that  he  may  treat  it  as  he  pleases,  according  to 
the  common  expression  of  treating  a  state  as  a  conquered 
country;  and  hence  they  derive  one  of  the  sources  of  des- 
potic government.  But,  disregarding  such  writers,  who 
reduce  men  to  the  state  of  transferable  goods  or  beasts  of 
burthen, — who  deliver  them  up  as  the  property  or  patri- 
mony of  another  man, — let  us  argue  on  principles  counte- 
nanced by  reason  and  conformable  to  humanity. 

(170)  When  a  country  has  been  205 ;    and    Fabrigot  v.    Moslyn, 

conquered  by  the  British,  or  any  other  Cowp.  Rep.  165. 
arms,  and   having   become  a  do-        But  statutes  previously  passed  do 

minion  of  the  king  in  right  of  his  not  in  general  extend  to  a  conquered 

crown,   the  conquered  inhabitants,  country,  see  2  Merivale's  Rep.  156; 

once   received   by  the   conqueror,  4  Modern  Rep.   222  j    1  thirty's 

become  his  subjects,  and  are  uni-  Com.  L.  639,  640;   1  Bbu  Coin. 

versally  to  be  regarded  in  that  light,  102—3.  As  to  the  application  of  the 

and  not  as  enemies  or  aliens.    JE/-  laws  of  England  to  her  foreign  pos- 

pkmstone  v.  Bedreechund,  Enapp's  sessions,  see  Gardiner  v.  Fell,!  Jac. 

Hep.  338;    Catapbtll  v.  Hall,  23  &  Walk.  27;  and  Id.  30,  n.  (a). 

State  Trials,  p.  322;  and  Cowper,  — C. 


BOOK   HI. 
CHAP,  XIII, 
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mency,  what  dependence  can  we  have  on  the  peace  you  are 
;come  to  sue  fort'*  **  If,  (replied  the  ambassador)  you 
"  grant  it  on  reasonable  conditions,  it  will  be  safe  and  per- 
manent: otherwise,  it  will  not  last  long*"  Some  took  of- 
fence at  the  boldness  of  this  speech;  but  the  more  sensible 
part  of  the  senate  approved  of  the  Privernian's  answer, 
deeming  it  the  proper  language  of  a  man  and  a  free- 
man. "  Can  it  be  imagined  (said  those  wise  senators)  that 
any  nation,  or  even  any  individual,  will  longer  continue  in 
an  irksome  and  disagreeable  condition,  than  while  com- 
pelled to  submit  to  it?  If  those  to  whon)  you  give  peace 
receive  it  voluntarily,  it  may  be  relied  on:  what  fidelity  can 
you  expect  from  those  whom  you  wish  to  reduce  to  sla- 
very*?"— "  The  most  secure  dominion,"  said  Camillas,  "  is 
that  which  is  acceptable  to  those  over  whom  it  is  exer- 
cisedf." 

Such  are  the  rights  which  the  law  of  nature  gives  to  the 
conqueror,  and  the  duties  which  it  imposes  on  him.     The 
manner  of  exerting  the  one,  and  fulfilling  the  other,  varies 
according  to  circumstances.     In  general,  he  ought  to  con- 
[391    ]  suit  the  true  interests  of  his  own  state,  and  by  sound  policy 
to  reconcile  them,  as  far  as  possible,  with  those  of  the  con- 
quered country.     He  may,  in  imitation  of  the  kings  of 
France,  unite  and  incorporate  it  with  his  own  dominions. 
Such  was  the  practice  of  the  Romans:  but  they  did  this  in 
different  modes  according  to  cases  and  conjunctures.     At  a 
time  when  Rome  stood  in  need  of  an  increase  of  popula- 
tion, she  destroyed  the  town  of  Alba,  which  she  feared  to 
have  as  a  rival :  but  she  received  all  its  inhabitants  within 
her  walls,  and  thereby  gained  so  many  new  citizens.     In 
after-times  the  conquered  cities  were  left  standing,  and  the 
freedom  of  Rome  was  given  to  the  vanquished  inhabitants. 
Victory  could  not  have  proved  so  advantageous  to  those 
people  as  their  defeat. 

The  conqueror  may  likewise  simply  put  himself  in  the 
place  of  the  sovereign  whom  he  has  dispossessed.  Thus 
the  Tartars  have  acted  in  China:  the  empire  was  suffered 
to  subsist  in  its  former  condition,  except  that  it  fell  under 
the  dominion  of  a  new  race  of  sovereigns. 

*  Quid,  si  poenam  (inquit  consul)  credi  posse  ulhrni  populurn,  autho- 

remittimus  vobis,  qualem  nos  pacem  rainem  denique,  m  e&   conditione 

vobtscum  hahituros  speremus?    Si  cujus  eum  pceniteat,  diutius  quam 

bonam  dederitis,  inquit,  et  fidam  et  necesse  sit,  mansurum  ?  ibi  pacem 

perpetuam;  si  malam,  baud  diutur-  esse  fidain,ubivoluntarii  pacatisint; 

uam.    Turn  vero  mmari9  nee  id  am-  neque  co  loco,  ubi  servitutem  esse 

bigue  Pnvernatem,  quidam,  et  Hits  velint,  fidem  sperandam  esse  — Tit. 

vocibus  ad  rebettandum  incitari  paca-  Liv.  lib.  viiif  cap.  xxi. 

ios  populos.    Pars  mehor  senatCis  ad  f  Certe   id    firmissimura    longe 

meliora  responsa  trahere,  et  dicere  impermm  est,  quo  obedientes  gau- 

viri  et   liberi  vocem  auditam  :  an  dent. — Tit.  Liv.  lib,  viii.  cap.  xiu. 
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Lastly,  the  conqueror  may  rule  his  conquest  as  a  separate  BOOK  in. 
state,  and  permit  it  to  retain  its  own  form  of  government.  CHAP,  xm. 
But  this  method  is  dangerous :  it  produces  no  real  union 
of  strength;   it  weakens  the  conquered  country,  without 
making  any  considerable  addition  to  the  power  of  the 
victorious  state. 

It  is  asked  to  whom  the  conquest  belongs, — to  the  prince  §  202.  TC 
who  has  made  it,  or  to  the  state?  This  question  ought whom tla? 
never  to  have  been  heard  of.  Can  the  prince,  in  his  S5p(m) 
character  of  sovereign,  act  for  any  other  end  than  the  good 
of  the  state  ?  Whose  are  the  forces  which  he  employs  in 
his  wars  ?  Even  if  he  made  the  conquest  at  his  own  ex- 
pense, out  of  his  own  revenue,  or  his  private  and  patri- 
monial estates,  does  he  not  make  use  of  the  personal 
exertions  of  his  subjects  in  achieving  it?  Does  he  not  shed 
their  blood  in  the  contest  ?  But,  supposing  even  that  he 
were  to  employ  foreign  or  mercenary  troops,  does  he  not 
expose  his  nation  to  the  enemy's  resentment?  Does  he  not 
involve  her  in  the  war  ?  And  shall  he  alone  reap  all  the 
advantages  of  it?  Is  it  not  for  the  cause  of  the  state,  and 
of  the  nation,  that  he  takes  up  arms  ?  The  nation,  there- 
fore, has  a  just  claim  to  all  the  rights  to  which  such  war 
gives  birth. 

If  the  sovereign  embarks  in  a  war,  of  which  his  own 
personal  interests  are  the  sole  ground, — as*  for  instance,  to 
assert  his  right  of  succession  to  a  foreign  sovereignty, — the 
question  then  assumes  a  new  face.  In  this  affair  the  state 
is  wholly  unconcerned :  but  then  the  nation  should  be  at 
liberty  either  to  refuse  engaging  Jn  it,  or  to  assist  her 
prince,  at  her  own  option.  If  he  is  empowered  to  employ 
the  national  force  in  support  of  his  personal  rights,  he 
should,  in  such  case,  make  no  distinction  between  these 
rights  and  those  of  the  state.  The  French  law,  which  an- 
nexes to  the  crown  all  acquisitions  made  by  the  king,  should 
be  the  law  of  all  nations  (171). 

It  has  been  observed  (§  196)  that  we  may  be  obliged,  if  §203. Whe 
not  externally,  yet  in  conscience,  and  by  the  laws  of  equity,  J^J^™ 
to  restore  to  a  third  party  the  booty  we  have  recovered  out  forty  a 
of  the  hands  of  an  enemy  who  had  taken  it  from  him  in  an  people 
unjust  war.    The  obligation  is  more  certain  and  more  ex-  wh^*£^ 
tensive,  with  regard  to  a  people  whom  our  enemy  had  un-  ^Say 
justly  oppressed.   For  a  people  thus  spoiled  of  their  liberty,  conquered, 
never  renounce  the  hope  of  recovering  it.    If  they  have  not  [  S92  . 
voluntarily  incorporated  themselves  with  the  state  by  which 
they  have  been  subdued,— if  they  have  not  freely  aided  her 
in  the  war  against  us, — we  certainly  ought  so  to  use  our 

(171)  Ante,  365,  s.  164,  and  cote  (165). 
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BOOK  in.  victory,  as  not  merely  to  give  them  a  new  master,  but  to 
CHAP,  xm.  break  their  chains.  To  deliver  an  oppressed  people  is  a 
noble  fruit  of  victory :  it  is  a  valuable  advantage  gained, 
thus  to  acquire  a  faithful  friend.  The  canton  of  Schweitz 
having  wrested  the  country  of  Glaris  from  the  house  of 
Austria,  restored  the  inhabitants  to  their  former  liberties ; 
and  Glaris,  admitted  into  the  Helvetic  confederacy,  formed 
the  sixth  canton*  (172). 


*  Histoire  de  la  Configuration 
Hely<Stique,  par  M.  de  Wattevilie, 
liv.  ih.  under  the  year  1351. 

(172)  As  nations  are  independent 
of  each  other,  and  acknowledge  no 
supenor(flnfe,  in  several  places),  there 
is,  unfortunately,  no  sovereign  power 
among  nations  to  uphold  or  enforce 
the  international  law ;  no  tribunal  to 
which  the  oppressed  can  appeal,  as 
of  right,  against  the  oppressor ;  and, 
consequently,  if  either  nation  refuse 
to  give  effect  to  the  established  prin- 
ciples of  international  law,  the  only 
redress  is  by  resorting  to  arms,  and 
enforcing  the  performance  of  the  na- 
tional obligation;  and  this  is  the 
principle  of  just  war.    So,  there  is 
no  regular  international  or  even  mu- 
nicipal court  to  adjudicate  uponques- 
tionsof&«rt<W  capture  or  prise.  And 
in  Great  Britain  no  municipal  court, 
whether  of  common  law  or  equity, 
can  take  cognizance  of  any  questions 
arising  out  of  hostile  seizure;  nor  can 
any  question  respecting  the  infraction 
of  treaties  be  directly  agitated  before 
courts  of  law,  any  more  Sian  questions 
respecting  booty  acquired  in  a  con- 
tinental inland  war.  In  general,  in  all 
srates,  this  is  a  jurisdiction  assumed 
onlybythe*owfir«%»,mwhomtheright 
or  power  of  declaring  war  and  peace, 
and  modifying  their  terms,  is  vested, 
excepting  m  some  cases  of  particular 
facts,  where  the  king  has  thought  fit 
to  act  with  the  concurrence  of  his  na- 

upon  his  prerogative.  In  Great  Bri- 
tain,  the  king  usually,  by  a  special 
commission,  delegates  his  power,  to 
decide  upon  questions  of  capture  and 
prize,  to  the  chief  judge  of  the  Ad- 
miralty Court,  but  quite  separate 
from  his  ordinary  jurisdiction,  with 
an  appeal  to  the  Privy  Council- 
and  before  that  tribunal  alone  can 
any  question  of  capture  or  prize  be 


discussed;  (Slphinstone  v.  Bedree- 
chund,  Knapp's  Rep.  Privy  Council, 
316  to  361 ;  Le  Cauxv.  Eden,  Dougl. 
594;  Hill  v.  Rearclon,  2  Russell's 
Rep.  608);  and  not  in  an  action  at  law 
or  court  of  equity,  excepting  in  the 
case  of  a  trust.    Id.  ibid. ;  and  Faith 
v.  Pearson,  Holt's  Cas.  Ni.  Pn.  113. 
Therefore,  where  the  members  of  the 
provisional  government  of  a  recently 
conquered  country  seized  the  property 
of  a  native  of  it  who  had  been  refused 
the  benefit  of  the  articles  of  capitula- 
tion of  a  fortress  of  which  he  had  been 
the  governor,  but  had  been  permitted 
to  reside,  under  military  surveillance, 
in  his  own  house  in  the  city  in  which 
the  seizure  was  made,  and  which  was 
at  a  considerable  distance  from  the 
scene  of  actual  hostilities;  it  was  held 
by  the  House  of  Lords,  in  England, 
that  the  seizure,  having  been  made 
jftagrante  et  nondum  cessante  bcllo, 
must  be  regarded  in  the  light  of  a 
hostile  seizure,  and  that  a  municipal 
court  had  no  jurisdiction  on  the  sub- 
ject; (JBhtaitoM  v.  Eedreechund, 
Knapp's  Rep.  316  to  361 ;  and  see 
sfttt  v.Rcardon,  2  Sim.  &  Stu.  431 ; 
but  which  on  one  point,  respecting  a 
trust,  was  afterwards  overruled  in 
Chancery;  Id.  2  Russ.  608  J;  and 
per  Lord  Tenterden—"  We   think 
the  proper  character  of  the  transaction 
was  that  of  a  hostile  seizure,  made,  if 
not  jflagrante,  yet  nondum  cessante 
oeuo,  regard  being  had  both  to  the 
time,  the  place,  and  the  person ;  and. 
consequently,  that  the  municipal  court 
had  no  jurisdiction  to  adjudge  upon 
the  subject:  but  that,  if  anything 
was  done  amiss,— recourse   could 
only  be  had  to  the  government  for 
redress.     We   shall    therefore   re- 
commend   it  to   his    majesty    to 
reverse   the  judgment  of  the   Su- 
preme Court  of  Bombay."— Id.  paffe 
360-1.— « Again,  it  has  been  held 
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CHAP.  XIV. 

OF  THE  RIGHT  OF  POSTLIMINIUM(173}. 

THE  right  of  postliminium  5s  that  in  virtue  of  which  §  2oi.  D* 
persons  and  things  taken  by  the  enemy  are  restored  to  their  finition  of 

° _ _ __ the  right  of 

*  that  the  circumstances  that  a  recently 
conquered  city,  where  a  seizure  of  the 
property  of  a  native  is  made  by  the 
members  of  a  provisional  government 
during  time  of  war,  had  been  some 
months  previously  in  the  undisturbed 
possession  of  that  government,  and 
that  courts  for  the  administration  of 
justice  were  then  sitting  in  it,  under 
the  authority  of  that  government,  do 
not  alter  the  character  of  the  transac- 
tion, so  as  to  make  it  a  subject  of 
cognizance  by  a  municipal  court." — 
Id.  316.— -And  there  is  no  distinction, 
in  this  respect,  between  the  public 
and  private  property  of  an  absolute 
monarch;  and,  therefore,  money  in 
the  hands  of  the  banker  of  an  absolute 
monarch,  whose  territory  has  been 
conquered  by  the  British,  may  be 
recovered  from  the  banker,  on  an 
information,  on  behalf  of  the  crown. 


— —  -»"y»»  -w'*»  w*<2f  •"'•'••'••SF  » •••'•w* 

cAaad,  Knapp's  Rep.  329, note;  JB/- 
phinttone  v.  Bedreecfawl,  Knapp's 
Rep.  357. 

As  the  capture,  in  general, 
to  the  sovereign  of  the  state  (aU. 

by  municipal  regulations,  the 

captors  may  acquire  some  subordinate 
rights),  it  also  follows  that  no  British 
subject  can  maintain  an  action  against 
the  captor.  Caw*  v.  Eden,  2  Dougl. 
573.  In  a  state  resulting  from  a  state 
of  war,  if  property  be  seized  under  an 
erroneous  supposition  that  it  belongs 
to  the  enemy,  it  may  be  liberated  by 
the  proper  authorities;  but  no  action 
can  be  maintained  against  the  party 
who  has  taken  it,  in  a  court  of  law. 
Coitx  v.  Eden,  2  Dougl,  573 ;  Elpkiti- 
stone  v,  Bedreeckuud,  Knapp's  liep. 
357.  If  an  English  naval  commander 
seize  any  moveabte  as  enemies*  pro- 
perty, that  turns  out  clearly  to  be 


British  property,  he  forfeits  his  prize  mum. 
to  the  Prize  Court  (sometimes  con- 
founded with  the  Court  of  Admiralty), 
and  that  court  awards  the  return  of  it 
to  the  party  from  uhom  it  was  token. 
The  Court  of  Admiralty  is  the  proper 
tribunal  for  the  trial  of  questions  of 
prize  or  no  prize,  and  U  exercises  this 

a  commission  from  his  majesty ;  and 
if  it  makes  an  unsatisfactory  deter- 
mination, an  appeal  lies  to  his  ma- 
jesty in  council ;  for,  the  king  reserves 
the  ultimate  right  to  decide  on  such 
questions  by  his  own  authority,  and 
does  not  commit  their  determination 
to  any  municipal  court  of  justice. 

Booty  taken  under  the  colour  of 
military  authority,  falls  under  the 
same  role*  If  property  be  token  by  an 
officer  under  the  supposition  that  it  is 
the  property  of  a  hostile  state,  or  of 
individuals,  which  ought  to  be  con- 
fiscated, no  municipal  court  can  judge 
of  the  propriety  or  impropriety  of  the 
seizure :  it  can  be  judged  of  only  by 
an  authority  delegated  by  his  majesty, 
and  by  his  majesty,  ultimately,  as* 
sisted  by  the  lords  in  council.  There 
are  no  direct  decisions  on  such  ques- 
tions, because,  as  was  stated  by 
Lord  Mansfield,  in  Lindov.  Rodney, 
they  are  cases  of  rare  occurrence. 
Etphlnstone  v.  ftedreechund*  Knapp's 
Rep.  340,  357-8;  Caux  v.  Eden, 
Dougl.592;  Lindw.Rodnefrl&MZ, 

For  these  reasons  it  is  usual,* hen 
questions  of  importance  between  two 
sovereigns,  or  their  subjects,  arise,  by 
particular  treaty f  to  constitute  a  tri- 
bunal for  that  special  purpose;  and 
municipal  statutes  have  been  passed 
in  England  m  aid  of  such  treaty. 
Thus,  by  additional  articles  of  the 
definitive  treaty  of  peace  between 


(173)  See,  in  general,  1  Chirty's  Commercial  Law,  430  to  43J  j  Id. 
Index,  tit.  Postliminiwn.—C. 
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BOOK  in.  former  state,  on  coming  again  into  the  power  of  the  nation 
CHAP,  xiv.  to  which  they  belonged  (174). 

§205.Foun-     The  sovereign  is  bound  to  protect  the  persons  and 

dationofthis  propepty  of  ^9  subjects,  and  to  defend  them  against  the 

'         enemy.    When,  therefore,  a  subject,  or  any  part  of  his 

property,  has  fallen  into  the  enemy's  possession^  should  any 

fortunate  event  bring  them  again  into  the  sovereign's  power, 

it  is  undoubtedly  his  duty  to  restore  them  to  their  former 

condition,— -to  re-establish  the  persons  in  all  their  rights 

and  obligations,  to  give  back  the  effects  to  the  owners, —  ' 

in  a  word,  to  replace  every  thing  on  the  same  footing  on 

which  it  stood  previous  to  the  enemy's  capture. 

The  justice  or  injustice  of  the  war  makes  no  difference  in 
this  case,— not  only  because,  according  to  the  voluntary  law 
of  nations,  the  war,  as  to  its  effects,  is  reputed  just  on  both 
sides,  but  likewise  because  war,  whether  just  or  not,  is  a 
national  concern  ;  and,  if  the  subjects  who  fight  or  suffer  in 
the  national  cause,  should,  after  they  have,  either  in  their 
persons  or  their  property,  fallen  into  the  enemy's  power, 
be,  by  some  fortunate  incident,  restored  to  the  hands  of 
their  own  people,  there  is  no  reason  why  they  should  not 
be  restored  to  their  former  condition.  It  is  the  same  as  if 
they  had  never  been  taken.  If  the  war  be  just  on  the  part 
of  their  nation,  they  were  unjustly  captured  by  the  enemy; 
and  thus  nothing  is  more  natural  than  to  restore  them  as 
soon  as  it  becomes  possible.  If  the  war  be  unjust,  they  cure 
under  no  greater  obligation  to  suffer  in  atonement  for  its 
injustice  than  the  rest  of  the  nation.  Fortune  brings  down 
the  evil  on  their  heads  when  they  are  taken:  she  delivers 
them  from  it  when  they  escape.  Here,  again,  it  is  the  same 
as  if  they  never  had  been  captured.  Neither  their  own 
sovereign,  nor  the  enemy,  has  any  particular  right  over 

Great  Britain  and  France  of  the  30th  person  in  whose  favour  the  awar<* 
May,  18U,  certain  conventions  were  of  the  commissioners  had  been 
made  for  indemnifying  British  sub-  made;  (Httlv.  Rcardon,  2  Russell's 
jecta  for  the  confiscation  of  their  pro-  Rep.  609,  overruling  S.  C.  in  2  Sim. 
perty  by  the  French  revolutionary  &  Stu.  437);  and  it  was  holden, 
government,  and  certain  commission*  that,  where  a  person  in  whose  favour 
ere  were  appointed  between  the  two  an  adjudication,  under  such  conven- 
countries,  to  examine  and  decide  upon  tions,  has  been  made  by  the  corn- 
such  British  claims ;  and  the  statute  missioners,  or  by  the  Privy  Council, 
59  Oeo.  3,  c.  51,  was  passed  with  is  affected  by  a  trust  or  by  fraud,  a 
the  same  object;  and  such  claims  court  of  equity  has  jurisdiction  to 
were  adjudicated  upon  between  the  enforce  the  trust  or  relieve  against  the 
two  countries.  It  was  held,  however,  fraud  (id.  ibid.);  and  the  same  prin- 
that  these  conventions  and  treaties,  ciple  would,  no  doubt,  be  extended 
and  the  act  for  carrying  the  same  into  to  cases  of  capture  or  prize.— -C. 
effect,  did  not  exclude  the  jurisdiction  (174)  See  ante,  s.  1 96,  page  385, 
of  a  court  of  equity  to  examine  and  note  (168),  as  to  moveables  and 
enforce  equities  attaching  upon  the 
compensation  in  the  hands  of  tte 
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them.    They  enemy  has  lost  by  one  accident  what  he  had  EOOK  '"• 
gained  by  another.  .  C"AP' *"' 

Persons  return,  and  things  are  recovered,  by  the  right  of  §  200.  How 
postliminiuin,  when,  after  having  been  taken  by  the  enemy,  jj£k€i  ef" 
they  come  again  into  the  power  of  their  own  nation  (§  804). 
This  right,  therefore,  takes  effect  as  soon  as  such  persons 
or  things  captured  by  the  enemy  fall  into  the  hands  of  sol- 
diers belonging  to  their  own  nation,  or  are  brought  back  to 
the  army,  the  camp,  the  territories  of  their  sovereign,  or  the 
places  under  his  command. 

Those  who  unite  with  us  to  carry  on  a  war  are  joint  par- 
ties  with  us:  we  are  engaged  in  a  common  cause;  our 
right  is  one  and  the  same;  and  they  are  considered  as 
making  but  one  body  with  us.  Therefore  when  persons  or  (173). 
things  captured  by  the  enemy  are  retaken  by  our  allies  or 
auxiliaries,  or  in  any  other  manner  fall  into  their  hands, 
this,  so  far  as  relates  to  the  effect  of  the  right,  is  precisely 
the  same  thing  as  if  they  were  come  again  into  our  own 
power;  since,  in  the  cause  in  which  we  are  jointly  embark- 
ed, our  power  and  that  of  our  allies  is  but  one  and  the 
same.  The  right  of  postliminium  therefore  takes  effect 
among  those  who  carry  on  the  war  in  conjunction  with  us; 
and  the  persons  and  things  recovered  by  them  from  the 
enemy,  are  to  be  restored  to  their  former  condition  (175). 

But,  does  this  right  take  place  in  the  territories  of  our 
allies?  Here  a  distinction  arises.  If  those  allies  make  a 
common  cause  with  us, — if  they  are  associates  in  the  war, — 
we  are  necessarily  entitled  to  the  right  of  postliminium 
in  their  territories  as  well  as  in  our  own :  for,  their  state  is 
united  with  ours,  and,  together  with  it,  constitutes  but  one 
party  in  the  war  we  carry  on.  But  if,  as  in  our  times  is 
frequently  the  practice,  an  ally  only  gives  us  a  stated  suc- 
cour stipulated  by  treaty,  and  does  not  himself  come  to  a 
rupture  with  our  enemy,  between  whose  state  and  his  own, 
in  their  immediate  relations,  peace  continues  to  be  observed, 
— in  this  case,  only  the  auxiliaries  whom  he  sends  to  our 
assistance  are  partakers  and  associates  in  the  war;  and  his 
dominions  remain  in  a  state  of  neutrality. 

Now,  the  right  of  postliminium  does  not  take  effect  infsps.ofno 
neutral  countries:  for,  when  a  nation  chooses  to  remain  Jjjjjj? 
neuter  in  a  war,  she  is  bound  to  consider  it  as  equally  just  tioas. 
on  both  sides,  so  far  as  relates  to  its  effects, — and,  conse- 
quently, to  look  upon  every  capture  made  by  either  party 
as  a  lawful  acquisition,    lo  allow  one  of  the  parties,  in 
prejudice  to  the  other,  to  enjoy  in  her  dominions  the  right 

(175)  As  to  the  general  rule  in  tbe  But  in  general  the  precise  rule  is 
absence  of  treaty,  see  Santa  Cruz,  fixed  by  treaty  between  allies.  Id. 
1  Rob.  Rep.  49;  ante,  385,  n.  (168).  «W— C. 
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BOOK  in.  of  claiming  things  taken  by  the  latter,  or  the  right  of  post- 
CIMP.XW.  Ihninium,  would  be  declaring  in  favour  of  the  former,  and 

departing  from  the  line  of  neutrality. 

§  209.  What  Naturally,  every  kind  of  property  might  be  recovered  by 
thingsnre  t|ie  yjght  of  postliminium;  and  there  is  no  intrinsic  reason 
bjTthfc1 ' C  why  moveables  should  be  excepted  in  this  case,  provided 
right  (KO).  they  can  be  certainly  recognised  and  identified.  Accord- 
ingly, the  antients,  on  recovering  such  things  from  the 
enemy,  frequently  restored  them  to  their  former  owners*. 
But  the  difficulty  of  recognising  things  of  this  nature,  and 
the  endless  disputes  which  would  arise  from  the  prosecu- 
tion of  the  owners'  claims  to  them,  have  been  deemed  mo- 
tives of  sufficient  weight  for  the  general  establishment  of  a 
contrary  practice.  To  these  considerations  we  may  add, 
that,  from  the  little  hope  entertained  of  recovering  effects 
taken  by  the  enemy  and  once  carried  to  a  place  of  safety ,  a 
reasonable  presumption  arises,  that  the  former  owners  have 
relinquished  their  property.  It  is  therefore  with  reason 
that  moveables  or  booty  are  excepted  from  the  right  of 
postliminium,  unless  retaken  from  the  enemy  immediately 
after  his  capture  of  them;  in  which  case,  the  proprietor 
neither  finds  a  difficulty  in  recognising  his  effects,  nor  is 
presumed  to  have  relinquished  them.  And,  as  the  custom 
has  once  been  admitted,  and  is  now  well  established,  there 
would  be  an  injustice  in  violating  it  (Prelim.  §  26).  Among 
the  Romans,  indeed,  slaves  were  not  treated  like  other 
moveable  property:  they,  by  the  right  of  postliminium, 
were  restored  to  their  masters,  even  when  the  rest  of  the 
booty  was  detained.  The  reason  of  this  is  evident:  for,  as 
it  was  at  all  times  easy  to  recognise  a  slave,  and  ascertain 
to  whom  he  belonged,  the  owner,  still  entertaining  hopes 
of  recovering  him,  was  not  supposed  to  have  relinquished 
his  right. 

Prisoners  of  war,  who  have  given  their  parole, — terri- 
tories and  towns,  which  have  submitted  to  the  enemy,  and 
have  sworn  or  promised  allegiance  to  him, — cannot  of 
turn  by  the  themselves  return  to  their  former  condition  by  the  right  of 
nmhUum081"  postliminium:  for,  faith  is  to  be  kept  even  with  enemies 
(177).  (§  174). 

§211.  They     But  if  the  sovereign  retakes  those  towns,  countries,  or 

Srfifwhea  P"soners»  who  had  surrendered  to  the  enemy,  he  recovers 

retaken.      all  his  former  rights  over  them,  and  is  bound  to  re-establish 

them  in  their  pristine  condition  (§  SOS).    In  this  case  they 


§  210.  Of 

those  per* 
sons  who 
cannot  TC- 


(176)  As  to  raoveables  and  ships, 
ante,  384,  n. — C. 

*  See  several  instances  in  Grotius, 
book  iii.  ch.  xvi.  §  2 

(177)  In  geneial,  as  regards  coun- 
tries or  persons  taken  by  a  belligerent 


state,  who  were  not  the  subjects  of 
that  state  during  any  preceding  part 
of  the  same  war,  a  different  rule  pre- 
vails than  that  laid  down  by  Vattel, 
sect.  21 1;  for,  the  law  of  postliminium 
implies  that  the  party  claiming  it 
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enjoy  the  right  of  postliiainium  without  any  breach  of  their  UUOK  in 
word,  any  violation  of  their  plighted  fiiith.  The  enemy  CIIVP»NIV 
loses  by  the  chance  of  war  a  right  which  the  chance  of  war 
had  before  given  him.  But,  concerning  prisoners  of  war,  a 
distinction  is  to  be  made.  If  they  were  entirely  free  on 
their  parole,  the  single  circumstance  of  their  coming  again 
into  the  power  of  their  own  nation  does  not  release  them, 
— since,  even  if  they  had  returned  home,  they  would  still 
have  continued  prisoners.  The  consent  of  the  enemy  who 
had  captured  them,  or  his  total  subjugation,  can  alone  dis- 
charge them.  But,  if  they  have  only  promised  not  to  effect  [  SOS 
their  escape,, — a  promise  which  prisoners  frequently  make 
in  order  to  avoid  the  inconveniences  of  a  jail, — the  only 
obligation  incumbent  on  them  is,  that  they  shall  not,  of 
themselves,  quit  the  enemy's  country,  or  the  place  assigned 
for  their  residence.  And  if  the  troops  of  their  party 
should  gain  possession  of  the  place  whore  they  reside,  the 
consequence  is,  that,  by  the  right  of  war,  they  recover  their 
liberty,  are  restored  to  their  own  nation,  and  reinstated  in 
their  former  condition  (178). 

When  a  town,  reduced  by  the  enemy's  arms,  is  retaken  §  2i2.Whe 
by  those  of  her  own  sovereign,  she  is,  as  we  have  above  ^[t1^ 
seen,  restored  to  her  former  condition,  and  reinstated  in  the  tends *o~ 
possession  of  all  her  rights.     It  is  asked  whether  she  thus  their  pro- 
recovers  such  part  of  her  property  as  had  been  alienated  P«ty  alien 
by  the  enemy  while  he  kept  her  in  subjection.    In  the  first  the  enemy, 
place  we  are  to  make  a  distinction  between  mo&eable  pro- 
perty not  recoverable  by  the  right  of  postliminium  (§  £0^)a 
and  immoveables.    The  former  belongs  to  the  enemy  who 
gets  it  into  his  hands,  and  he  may  irrecoverably  alienate  it. 
As  to  immoveables,  let  it  be  remembered  that  the  acquisi- 
tion of  a  town  taken  in  war  is  not  fully  consummated  till 
confirmed  by  a  treaty  of  peace  ^  or  by  the  entire  submission 
or  destruction  of  the  state  to  ichlch  it  belonged  f  §  197).    Till 
then,  the  sovereign  of  that  town  has  hopes  of  retaking  it, 
or  of  recovering  it  by  a  peace.     And  from  the  moment  it 
returns  into  his  power,  he  restores  it  to  all  its  rights  (§  d05), 
and  consequently  it  recovers  all  its  possessions,  as  far  as  in 

returns  to  his    previous   character,  it  was  established,  that,  if  a  neutral 

And  he  who,  during  the  whole  war,  have  but  just  set  his  foot  on  the 

has  been  the  subject  of  the  enemy  colony  of  an  enemy  for  a  few  hours 

alone,  must  be  considered,  when  he  before  its  capture,  but  if  it  be  proved 

falls  into  the  hands  of  the  rival  state,  that  he  went  therefor  the  purpose  of 

not  as  returning  to  a  previous  cha-  settling,  then  his  property  w  ill  be 

racter,  but  as  acquiring  a  character  subject  to  condemnation,  as  if  he 

absolutely  new.   Upon  this  principle  were  a  native  enemy*    And  see  the 

was  decided  an  important  question  Diana,  5  Rob.  Hep.  60. — C. 

in  the  case  of  Bocdes  Last,  5  Bob.  (ITS)  See  note  (1??),  tmtc,  394. 
Rep.  233;  and  on  the  same  principle 
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BOOK  in.   their  nature  they  are  recoverable.    It  therefore  resumes  its 
-  X1V'.  immoveable  possessions  from  the  hands  of  those  persons 


who  have  been  so  prematurely  forward  to  purchase  them. 
In  buying  them  of  one  who  had  not  an  absolute  right  to 
dispose  of  them,  the  purchasers  made  a  hazardous  bargain; 
and  if  they  prove  losers  by  the  transaction,  it  is  a  conse- 
quence to  which  they  deliberately  exposed  themselves. 
But  if  that  town  had  been  ceded  to  the  enemy  by  a  treaty 
of  peace,  or  was  completely  fallen  into  his  power  by  the 
submission  of  the  whole  state,  she  has  no  longer  any  claim 
to  the  right  of  postliminium;  and  the  alienation  of  any  of 
her  possessions  by  the  conqueror  is  valid  and  irreversible ; 
nor  can  she  lay  claim  to  them,  if,  in  the  sequel,  some  for- 
tunate revolution  should  liberate  her  from  the  yoke  of  the 
conqueror.  When  Alexander  made  a  present  to  the  Thes- 
salians  of  the  sum  due  from  them  to  the  Thebans  (see  §77), 
he  was  so  absolutely  master  of  the  republic  of  Thebes,  that 
he  destroyed  the  city,  and  sold  the  inhabitants. 

The  same  decisions  htold  good  with  regard  to  the  im- 
moveable property  of  individuals,  prisoners  or  not,  which 
has  been  alienated^ by  the  enemy  while  he  was  master  of 
the  country.    Grotius  proposes  the  question  with  respect 
to  immoveable  property  possessed  in  a  neutral  country  by 
a  prisoner  of  war*.    But,  according  to  the  principles  we 
[  396  ]  have  laid  down,  this  question  is  groundless:  for,  the  sove- 
reign who  makes  a  prisoner  in  war,  has  no  other  right  over 
him  than  that  of  detaining  his  person  until  the  conclusion  of 
the  war,  or  until  he  be  ransomed  (§§  148,  &c.);  but  he  ac- 
quires no  right  to  the  prisoner's  property,  unless  he  can 
seize  on  it    It  is  impossible  to  produce  any  natural  reason 
why  the  captor  should  have  a  right  to  dispose  of  his  pri- 
soner's property,  unless  the  prisoner  has  it  about  him. 
§2i3.whe-     When  a  nation,  a  people,  a  state,  has  been  entirely  sub- 
tton  thtifa    ^ue<*'  **  *s  ^ked  whether  a  revolution  can  entitle  them  to  the 
tan  en-  **  fjght  °^  posfliminium.    In  order  justly  to  answer  this  ques- 
tireiy  sab-   tion,  there  must  again  be  a  distinction  of  cases.    If  that 
?ove?hran£ht  con(luered  state  has  not  yet  acquiesced  in  her  new  subjection, 
of  poltrimi-  has  not  voluntarily  submitted,  and  has  only  ceased  to  resist 
niura.        from  inability,— if  her  victor  has  not  laid  aside  the  sword  of 
conquest,  and  taken  up  the  sceptre  of  peaqe  and  equity, — 
such  a  people  are  not  really  subdued:  they  are  only  defeated 
and  oppressed;  and,  on  being  delivered  by  the  arms  of  an 
ally,  they  doubtless  return  to  their  former  situation  (§  207). 
Their  ally  cannot  become  their  conqueror;  he  is  their  deli- 
verer; and  all  the  obligation  of  the  party  delivered  is  to  re- 
ward him.    If  the  subsequent  conqueror,  not  being  an  ally 
to  the  state  of  which  we  speak,  intends  to  keep  it  under  his 

*  Lib.  111.  cap.  ix.  §  vi. 
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own  jurisdiction  as  the  reward  of  his  victory,  lie  puts  him-  BOOK  in. 
self  in  the  place  of  the  former  conqueror,  and  becomes  the  c!i  *»•  *"• 
enemy  of  the  state  which  the  other  had  oppressed:  that 
state  may  lawfully  resist  him,  and  avail  herself  of  a  favour- 
able opportunity  to  recover  her  liberty.     If  she  had  been 
unjustly  oppressed,  he  who  rescues  her  from  the  yoke  of  the 
oppressor  ought  generously  to  reinstate  her  in  the  posses- 
session  of  all  her  rights  (§  203). 

The  question  changes  with  regard  to  a  state  which  has 
voluntarily  submitted  to  the  conqueror.  If  the  people,  no 
longer  treated  as  enemies,  but  as  actual  subjects,  have  sub- 
mitted to  a  lawful  government,  they  are  thenceforward  de- 
pendent on  a  new  sovereign;  or,  being  incorporated  uith 
the  victorious  nation,  they  become  a  part  of  it,  and  share  its 
fate.  Their  former  state  is  absolutely  destroyed;  all  its 
relations,  all  its  alliances,  are  extinguished  (Book  II.  §  303}. 
Whoever  then  the  new  conqueror  may  be,  that  afterwards 
subdues  the  state  to  which  these  people  are  united,  they 
share  the  destiny  of  that  state,  as  a  part  shares  the  fate  of 
the  whole.  This  has  been  the  practice  of  nations  in  all  ages, 
—  I  say,  even  of  just  and  equitable  nations,  —  especially  with 
regard  to  an  antient  conquest.  The  most  moderate  conqueror 
confines  his  generosity  in  this  particular  to  the  restoration 
of  the  liberties  of  a  people  who  nave  been  but  recently  sub- 
dued, and  whom  he  does  not  consider  as  perfectly  incorpo- 
rated, or  well  cemented  by  inclination,  with  the  state  which 
he  has  conquered. 

If  the  people  in  question  shake  off  the  yoke  and  recover 
their  liberty  by  their  own  exertions,  they  regain  all  their 
rights;  they  return  to  their  former  situation;  and  foreign 
nations  have  no  right  to  determine  whether  they  have  shaken 
offtheyoke  of  lawful  authority,  or  burst  the  chains  of  slavery. 
Thus,  the  kingdom  of  Portugal,—  which  had  been  seized  on  [  397  ] 
by  Philip  II.  king  of  Spain,  under  pretence  of  an  hereditary 
right,  but  in  reality  by  force  and  the  terror  of  his  arms,  — 
re-established  the  independency  of  her  crown,  and  recovered 


her  former  rights,  when  she  drove  out  the  Spaniards,  and 
aced  the  duke  of  Braganza  on  the  throne. 
Provinces,  towns,  and  lands,  which  the  enemy  restores  by  §214.  Right 


*£*  treaty  of  peace,  are  certainly  entitled  to  the  right  of  post-  of  p^tiimi- 
timinium:  for,  the  sovereign,  in  whatever  manner  he  reeo-  UJJJJy^. 
vers  them,  is  bound  to  restore  them  to  their  former  condition,  stored  at  the 
as  soon  as  he  regains  possession  of  them  (§  305).    The  Peace' 
enemy,  in  giving  back  a  town  at  the  peace,  renounces  the 
right  lie  had  acquired  by  arms.    It  is  just  the  same  as  if  he 
had  never  taken  it;  and  the  transaction  furnishes  no  reason 
which  can  justify  the  sovereign  in  refusing  to  reinstate  such 
town  in  the  possession  of  all  her  rights,  and  restore  her  to 
her  former  condition. 
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BOOR  in.  But  whatever  is  ceded  to  the  enemy  by  a  treaty  of  peace, 
^pp'^*  is  truly  and  completely  alienated.  It  has  no  longer  any 
for  tiling  chum  to  the  right  of  postiiminium,  unless  the  treaty  of  peace 
ceded  to  the  be  broken  and  cancelled* 

And  as  things  not  mentioned  in  the  treaty  of  peace  re- 
main in  the  condition  in  which  they  happen  to  be  at  the 
time  when  the  treaty  is  concluded,  and  are,  on  both  sides, 
dues  notes-  tacjtiy  ceded  to  the  present  possessor,  it  may  be  said,  in  ge- 
pesce        13teraJ>  that  tlie  right  of  postUimnium  no  longer  exists  after 
the  conclusion  of  the  peace.    That  right  entirely  relates  to 
the  state  of  war. 

§  217.  Why  Nevertheless,  and  for  this  very  reason,  there  is  an  excep- 
aiways  in  t|on  to  ^Q  made  here  in  favour  of  prisoners  of  war.  Their 
mr*  nmn-  ^.^gj^  jg  koun(j  to  release  them  at  the  peace  (§  154).  But, 
if  he  cannot  accomplish  this,-~if  the  fate  of  war  compels  him 
to  accept  of  hard  and  unjust  conditions, — the  enemy,  who 
ought  to  set  the  prisoners  at  liberty  when  the  war  is  termi- 
nated, and  he  has  no  longer  any  thing  to  fear  from  them 
(§§  150,  153),  continues  the  state  of  war  with  respect  to 
them,  if  he  still  detains  them  in  captivity,  and  especially  if 
he  reduces  them  to  slavery  (§  153).  They  have  therefore  a 
right  to  effect  their  escape  from  him  if  they  have  an  oppor- 
tunity, and  to  return  to  their  own  country,  equally  as  in  war 
time;  since,  with  regard  to  them,  the  war  still  continues. 
And  in  that  case,  the  sovereign,  from  his  obligation  to  pro- 
tect them,  is  bound  to  restore  them  to  their  former  condi- 
tion (§  203). 

§  sis  They     Further,  those  prisoners  who  are,  without  any  lawful  rea- 
b^^ping1  s?n»  detained  affer  the  conclusion  of  peace,  become  imme- 
into  a  neu-  diately  free,  when,  once  escaped  from  captivity,  they  have 
trai country,  even  reached  a  neutral  country:  for,  enemies  are  not  to  be 
pursued  and  seized  on  neutral  ground  (§  139);  and  whoever 
detains  an  innocent  prisoner  after  the  peace,  continues  to 
be  his  enemy.    This  rule  should  and  actually  does  obtain 
among  nations  who  do  not  admit  and  authorize  the  practice 
of  enslaving  prisoners  of  war. 

tjyS  ]  It  is  sufficiently  evident  from  the  premises,  that  prisoners 
210.  HOW  are  to  be  considered  as  citizens  who  may  one  day  return  to 
andobilga-  ^e*r  cowrtry:  and,  when  they  do  return,  it  is  the  duty  of 
tionsof  pri-  the  sovereign  to  re-establish  them  in  their  former  condition. 
*oners  sub-  Hence  it  clearly  follows,  that  the  rights  of  every  one  of 
SISt*  those  prisoners,  together  with  his  obligations  (or  the  rights 

of  others  over  him),  still  subsist  undiminished, — only  the 
exertion  of  them  is,  for  the  most  part,  suspended  during  the 
time  of  his  captivity. 

§  220.  Tes-      The  prisoner  of  war  therefore  retains  a  right  to  dispose  of 

pdbwraf  Ws  Pr°P?rtv*  particularly  in  case  of  death:  and,  as  there  is 

Wdr.          nothing  in  the  state  of  captivity  which  can  in  this  latter  re* 

spect  deprive  him  of  the  exercise  of  his  right,  the  testament 
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of  a  prisoner  of  war  ought  to  be  valid  in  his  own  country,  BOOK  in. 
unless  rendered  void  by  some  inherent  defect.  MUP.XH 

With  nations  which  have  established  the  indissolubility  §221.  Mai 
of  the  marriage  ties,  or  have  ordained  that  they  should  con-  ""S* 
tinue  for  life  unless  dissolved  by  the  judgment  of  a  court, 
those  ties  still  subsist,  notwithstanding  the  captivity  of  one 
of  the  parties,  who,  on  his  return  home,  is,  by  postliminium, 
again  entitled  to  all  his  matrimonial  rights. 

We  do  not  here  enter  into  a  detail  of  what  the  civil  laws  §  222.  Re- 
of  particular  nations  have  ordained  with  respect  to  the  right  «ulati^M 
of  postliminium:  we  content  ourselves  with  observing  thatjSnj?* 
such  local  regulations  are  obligatory  on  the  subjects  of  the  nium,  esta- 
state  alone,  and  do  not  affect  foreigners.    Neither  do  we  Mished  by 
here  examine  what  has  been  settled  on  that  head  by  treaties: 
those  particular  compacts  establish  merely  a  convential  right, 
which  relates  only  to  the  contracting  parties.    Customs  con- 
firmed by  long  and  constant  use  are  obligatory  on  those  na- 
tions who  have  given  a  tacit  consent  to  them;  and  they  are 
to  be  respected,  when  not  contrary  to  the  law  of  nature; 
but  those  which  involve  an  infringement  of  that  sacred  law 
are  faulty  and  invalid;  and,  instead  of  conforming  to  such 
customs,  every  nation  is  bound  to  use  her  endeavours  to 
effect  their  abolition.    Among  the  Romans  the  right  of 
postliminium  was  in  force,  even  in  times  of  profound  peace, 
with  respect  to  nations  with  which  Rome  had  neither  con- 
nections of  friendship,  rights  of  hospitality,  nor  alliance*. 
This  was  because  those  nations  were,  as  we  have  already 
observed!  considered  in  some  measure  as  enemies.    The 
prevalence  of  milder  manners  has  almost  every  where  abo- 
lished that  remnant  of  barbarism* 


— «—  [  399  ] 

CHAP.  XV.  CHIP,  xv. 

OF  THE  RIGHT  OF  PRIVATE  PERSONS  IN  WAR. 

THE  right  of  making  war,  as  we  have  shewn  in  the  first  §  223.  Sub- 
chapter  of  this  book,  solely  belongs  to  the  sovereign  power,  ject>  cannot 
which  not  only  decides  whether  it  be  proper  to  undertake  gg^SSl 
the  war,  and  to  declare  it,  but  likewise  directs  all  its  opera-  OQtthe  so- 
tions,  as  circumstances  of  the  utmost  importance  to  the  vereign** 
safety  of  the  state.    Subjects,  therefore,  cannot,  of  them-order- 
selves,  take  any  steps  in  this  affair;  nor  are  they  allowed  to 

*  Digest,  lib.  xlix,  de  Capt.  et  Postlun.  leg,  v.  §  11. 
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BOOK  in.  commit  any  act  of  hostility  without  orders  from  their  sove- 
Olup-*v-  reign.  Be  it  understood,  however,  that,  under  the  head  of 
"  hostilities,"  we  do  not  here  mean  to  include  self-defence. 
A  subject  may  repel  the  violence  of  a  fellow-citizen  when 
the  magistrate's  assistance  is  not  at  hand;  and  with  much 
greater  reason  may  he  defend  himself  against  the  unex- 
pected attacks  of  foreigners. 

§  224.  That     The  sovereign's  order,  which  commands  acts  of  hostility, 

order  may   an(j  gives  a  right  to  commit  them,  is  either  general  or  parti- 

or  partial-  oukr-    The  declaration  of  war,  which  enjoins  the  subjects 

kr.  at  large  to  attack  the  enemy's  subjects,  implies  a  general 

order.  The  generals,  officers,  soldiers,  privateers-men,  and 

partisans,  being  all  commissioned  by  the  sovereign,  make 

war  by  virtue  of  a  particular  order. 

§  225.         jjut^  though  an  order  from  the  sovereign  be  necessary  to 

theses-    authorize  the  subjects  to  make  war,  that  necessity  wholly 

shy  of  such  results  from  the  laws  essential  to  every  political  society,  and 

an  order.     not  fropa  any  obligation  relative  to  tne  enemy.    For,  when 

one  nation  takes  up  arms  against  another,  she  from  that 

moment  declares  herself  an  enemy  to  all  the  individuals  of 

the  latter,  and  authorizes  them  to  treat  her  as  such.    What 

right  could  she  have  in  that  case  to  complain  of  any  acts  of 

hostility  committed  against  her  by  private  persons  without 

orders  from  their  superiors?    The  rule,  therefore,  of  which 

we  here  speak,  relates  rather  to  public  law  in  general,  than 

to  the  law  of  nations  properly  so  called,  or  to  the  principles 

of  the  reciprocal  obligations  of  nations. 

§  226.  Why     If  we  confine  our  view  to  the  law  of  nations,  considered  in 
nation!  °f  *tsel£— w^en  once  two  nations  are  engaged  in  war,  all  the 
should  have  subjects  of  the  one  may  commit  hostilities  against  those  of 
adopted  this  the  other,  and  do  them  all  the  mischief  authorized  by  the 
rul&          state  of  war*   But,  should  two  nations  thus  encounter  each 
other  with  the  collective  weight  of  their  whole  force,  the 
war  would  become  much  more  bloody  and  destructive,  and 
could  hardly  be  terminated  otherwise  than  by  the  utter  ex- 
tinction of  one  of  the  parties.    The  examples  of  antient 
wars  abundantly  prove  the  truth  of  this  assertion  to  any  man 
who  will  for  a  moment  recall  to  mind  the  first  wars  waged  by 
[  400  ]  Rome  against  the  popular  republics  by  which  she  was  sur- 
rounded. It  is  therefore  with  good  reason  tibat  the  contrary 

—at  least  with  those  that  keep  up  regular  standing  armies 
or  bodies  of  militia.    The  troops  alone  carry  on  the  war 
while  the  rest  of  the  nation  remain  in  peace.    Arid  the  ne- 
cessity of  a  special  order  to  act  is  so  thoroughly  established 
that,  even  after  a  declaration  of  war  between  two  nations,  if 
the  peasants  of  themselves  commit  any  hostilities,  die  enemy 
shews  them  no  mercy,  but  hangs  them  up  as  he  would  so 
many  robbers  or  banditti.    The  crews  of  private  ships  of 
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war  stand  in  the  same  predicament :  a  commission  from  their  BOOK  *"• 
sovereign  or  admiral  can  alone,  in  case  they  are  captured,  CHAPt xv- 
insure  them  such  treatment  as  is  given  to  prisoners  taken  in 
regular  warfare. 

In  declarations  of  war,  however,  the  antient  form  is  still  §  227.  Pre- 
retained,  by  which  the  subjects  in  general  are  ordered,  not 
only  to  break  off  all  intercourse  with  the  enemy,  (179)  but 
also  to  attack  him.  Custom  interprets  this  general  order. 
It  authorizes,  indeed,  and  even  obliges  every  subject,  of 
whatever  rank,  to  secure  the  persons  and  things  belonging 
to  the  enemy,  when  they  fall  into  his  hands(179);  but  it 
does  not  invite  the  subjects  to  undertake  any  offensive  ex- 
pedition without  a  commission  or  particular  order. 

There  are  occasions,  however,  when  the  subjects  may  §228.  What 
reasonably  suppose  the  sovereign's  will,  and  act  in  conse-PrivatePer- 
quence  of  his  tacit  command.     Thus,  although  the  opera- ^°nndse"^ 
tions  of  war  are  by  custom  generally  confined  to  the  troops,  presuming 
if  the  inhabitants  of  a  strong  place,  taken  by  the  enemy,  on.  thf  s°.ve- 
have  not  promised  or  sworn  submission  to  him,  and  should  reign's  Wl11' 
find  a  favourable  opportunity  of  surprising  the  garrison, 
and  recovering  the  place  for  their  sovereign,  they  may  con- 
fidently presume  that  the  prince  will  approve  of  this  spirited 
enterprise.  And  where  is  the  man  that  shall  dare  to  censure 
it?     It  is  true,  indeed,  that,  if  the  townsmen  miscarry  in  the 
attempt,  they  will  experience  very  severe  treatment  from  the 
enemy.     But  this  does  not  prove  the  enterprise  to  be  un-< 
just,  or  contrary  to  the  laws  of  war.     The  enemy  makes  use 
of  his  right,  of  the  right  of  arms,  which  authorizes  him  to 
call  in  the  aid  of  terror  to  a  certain  degree,  in  order  that  the 
subjects  of  the  sovereign  with  whom  he  is  at  war  may  not 
be  willing  to  venture  on  such  bold  undertakings,  the  success 
of  which  might  prove  fatal  to  him.     During  the  last  war, 
the  inhabitants  of  Genoa  suddenly  took  up  arms  of  their 
own  accord,  and  drove  the  Austrians  from  the  city:  and 
the  republic  celebrates  an  annual  commemoration  of  that 
event  by  which  she  recovered  her  liberty. 

Persons  fitting  out  private  ships  to  cruise  against  the  §229.  Pri- 
enemy  acquire  the  property  of  whatever  captures  they  vateers<r 
make,  as  a  compensation  for  their  disbursements,  and  for 

(179)  Hence  it  is  illegal  to  have  general  rule  there  are  sometimes  ex- 

any  commercial  intercourse  with  an  ceptions.    Thus,  Great  Britain  per- 

enemy,  or  even  to  pay  him  a  just  debt  mitted  commercial  intercourse  with 

during  war.  Grotms,  b.  iii.  c.  iv.  §  8 ;  some  of  her  plantations,  whilst  under- 

Bynkershoek,  b.  i.  c.  iii;  Dr.  PhiUi-  capture  by  the  French,  because  they 

more  on    Licences,  5;  the  Hoop,  expected  to  recover  them  back.    See 

1  Rob,  Rep.  198;    Potts  v.  Be//,  observations  in  The  Hoop,  1  Rob, 

8  Term  Rep.  548 ;    Willson  v.  Pat-  Rep.  209;  but  these  exceptions  are  in 

teson,  7  Tauut.   430;  3  Moriv,  R.  general  carried  on  under  orders  m 

469;  2  Ves.  &  Bea,  323.     To  tins  council  and  licences.— C. 
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BOOK  UK  the  risks  they  run:  but  they  acquire  it  by  grant  from  the 
CHAP,  xv.  sovereign,  who  issues  out  commissions  to  them     1  he  sove- 
reign allows  them  either  the  whole  or  a  part  of  the  capture : 
this  entirely  depends  on  the  nature  of  the  contract  he  has 
made  with  them. 

As  the  subjects  are  not  under  an  obligation  of  scrupu- 
lously weighing  the  justice  of  the  war,  which  indeed  they 
have  not  always  an  opportunity  of  being  thoroughly  ac- 
quainted with,  and  respecting  which,  they  are  bound,  m 
case  of  doubt,  to  rely  on  the  sovereign's  judgment  (§  187), 
— they  unquestionably  may  with  a  safe  conscience  serve 
their  country  by  fitting  out  privateers,  unless  the  war  be 
evidently  unjust.  But,  on  the  other  hand,  it  is  an  infamous 
proceeding  on  the  part  of  foreigners,  to  take  ^out  commis- 
sions from  a  prince,  in  order  to  commit  piratical  depreda- 
tions on  a  nation  which  is  perfectly  innocent  with  respect  to 
them.  The  thirst  of  gold  is  their  only  inducement;  nor 
can  the  commission  they  have  received  efface  the  infamy  of 
their  conduct,  though  it  screens  them  from  punishment. 
Those  alone  are  excusable,  who  thus  assist  a  nation  whose 
cause  is  undoubtedly  just,  and  that  has  taken  up  arms  with 
no  other  view  than  that  of  defending  herself  from  oppres- 
sion. They  would  even  deserve  praise  for  their  exertions 
in  such  a  cause,  if  the  hatred  of  oppression,  and  the  love  of 
justice,  rather  than  the  desire  of  riches,  stimulated  them  to 
generous  efforts,  and  induced  them  to  expose  their  lives  or 
fortunes  to  the  hazards  of  war, 

§  230.  Vo-  The  noble  view  of  gaining  instruction  in  the  art  of  war, 
lunteers.  an(j  t]lus  acquiring  a  greater  degree  of  ability  to  render  use- 
ful services  to  their  country,  has  introduced  the  custom  of 
serving  as  volunteers  even  in  foreign  armies;  and  the  prac- 
tise is  undoubtedly  justified  by  the  sublimity  of  the  motive. 
At  present,  volunteers,  when  taken  by  the  enemy,  are  treated 
as  if  they  belonged  to  the  army  in  which  they  fight.  Nothing 
can  be  more  reasonable:  they  in  fact  join  that  army,  and 
unite  with  it  in  supporting  the  same  cause;  and  it  makes 
little  difference  in  the  case,  whether  they  do  this  in  compli- 
ance with  any  obligation,  or  at  the  spontaneous  impulse  of 
their  own  free  choice. 

§231.  What      Soldiers  can  undertake  nothing  without  the  express  or 
STernf  tacit  command  of  their  officers.     To  obey  and  execute,  is 
may  do.      their  province, — not  to  act  at  their  own  discretion:  they  are 
only  instruments  in  the  hands  of  their  commanders.     Let  it 
be  remembered  here,  that,  by  a  tacit  order,  I  mean  one 
which  is  necessarily  included  in  an  express  order,  or  in  the 
functions  with  which  a  person  is  intrusted  by  his  superior. 
What  is  said  of  soldiers  must  also  in  a  proper  degree  be  un- 
derstood of  officers,  and  of  all  who  have  any  subordinate 
command.     Wherefore,  with  respect  to  things  which  are 
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not  intrusted  to  their  charge,  they  may  both  be  considered  BOOK  HI. 
as  private  individuals,  who  are  not  to  undertake  any  thing  CH%P* *v> 
without  orders.  The  obligation  of  the  military  is  even  more 
strict,  as  the  martial  law  expressly  forbids  acting  without 
orders;  and  this  discipline  is  so  necessary  that  it  scarcely 
leaves  any  room  for  presumption.  In  war*  an  enterprise 
which  wears  a  very  advantageous  appearance,  and  promises 
almost  certain  success,  may  nevertheless  be  attended  with  [  403  ] 
fatal  consequences.  It  would  be  dangerous,  in  such  a  case, 
to  leave  the  decision  to  the  judgment  of  men  in  subordinate 
stations,  who  are  not  acquainted  with  all  the  views  of  their 
general,  and  who  do  not  possess  an  equal  degree  of  know- 
ledge and  experience:  it  is  therefore  not  to  be  presumed 
that  he  intends  to  let  them  act  at  their  own  discretion. 
Fighting  without  orders  is  almost  always  considered,  in  a 
military  man,  as  fighting  contrary  to  orders,  or  contrary  to 
prohibition.  There  is,  therefore,  hardly  any  case  except 
that  of  self-defence,  in  which  the  soldiers  and  inferior  officers 
may  act  without  orders.  In  that  one  case,  the  orders  may 
safely  be  presumed ;  or  rather,  the  right  of  self-defence  na- 
turally belongs  to  every  one,  and  requires  no  permission* 
During  the  siege  of  Prague,  in  the  last  war,  a  party  of 
French  grenadiers  made  a  sally  without  orders  and  without 
officers,— possessed  themselves  of  a  battery,  spiked  a  part 
of  the  cannon,  and  brought  away  the  remainder  into  the 
city.  The  Roman  severity  would  have  punished  those  men 
with  death.  The  famous  example  of  the  consul  Manlius  is 
well  known,  who,  notwithstanding  the  victory  gained  by  his 
son,  caused  capital  punishment  to  be  inflicted  on  him  for 
having  engaged  the  enemy  without  orders*.  But  the  dif- 
ference of  times  and  manners  obliges  a  general  to  moderate 
such  severity.  The  mareschal  Beuisle  publicly  reprimand- 
ed those  brave  grenadiers,  but  secretly  caused  money  to  be 
distributed  among  them,  as  a  reward  of  their  courage  and 
alacrity.  At  another  famous  siege  in  the  same  war,  that  of 
Coni,  the  private  men  of  some  batallions  that  were  stationed 
in  the  fosses,  made,  of  their  own  accord,  during  the  absence 
of  their  officers,  a  vigorous  sortie,  which  was  attended  with 
success.  Baron  Leutrum  was  obliged  to  pardon  their  trans- 
gression, lest  he  should  damp  an  ardour  on  which  the  safety 
of  the  place  entirely  depended*  Such  inordinate  impetuo- 
sity should  nevertheless  be  checked  as  far  as  possible;  since 
it  may  eventually  be  productive  of  fatal  consequences.  Avi- 
dius  Cassius  inflicted  capital  punishment  on  some  officers  of 
his  army,  who  had,  without  orders,  marched  forth  at  the 
head  of  a  handful  of  men,  to  surprise  a  body  of  three  thou- 
sand enemies,  and  had  succeeded  in  cutting  them  to  pieces. 

*  Tit.  Liv.  lib.  viii.  cap,  vii. 
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BOOK  in.  This  rigour  he  justified,  by  saying  that  there  might  have 
CHAP- xv-  been  an  ambuscade,— dicens,  evenire  potuwse  ut  esaent  insi- 


§  232.Whe-  Is  the  state  bound  to  indemnify  individuals  for  the  da- 
Sate  fc*  maSes  they  have  sustained  in  war?  We  may  learn  from 
bound  to  in-  Grotius  that  authors  are  divided  on  this  questionf.  The 
demnify  the  damages  under  consideration  are  to  be  distinguished  into 

dam^sfor  two  k*n<*s» — t^lose  ^one  by  *e  stat€  *tse^  or  ^e  sovereign* 
sustawed  in  ^nd  those  done  by  the  enemy.  Of  the  first  kind,  some  are 
nar  (iso).  done  deliberately  and  by  way  of  precaution,  as,  when  a  field, 
a  house,  or  a  garden,  belonging  to  a  private  person,  is  taken 
for  the  purpose  of  erecting  on  the  spot  a  town  rampart,  or 
[  403  ]  any  other  piece  of  fortification, — or  when  his  standing  corn 
or  his  store-houses  are  destroyed,  to  prevent  their  being  of 
use  to  the  enemy.  Such  damages  are  to  be  made  good  to 
the  individual*  who  should  bear  only  his  quota  of  the  loss 
(181).  But  there  are  other  damages,  caused  by  inevitable 
necessity,  as,  for  instance,  the  destruction  caused  by  the 
artillery  in  retaking  a  town  from  the  enemy.  These  are 
merely  accidents, — they  are  misfortunes  which  chance  deals 
out  to  the  proprietors  on  whom  they  happen  to  fall.  -  The 
sovereign,  indeed,  ought  to  shew  an  equitable  regard  for  the 
sufferers,  if  the  situation  of  his  affairs  will  admit  of  it:  but 
no  action  lies  against  the  state  for  misfortunes  of  this  nature, 
—for  losses  which  she  has  occasioned,  not  wilfully,  but 
through  necessity  and  by  mere  accident,  in  the  exertion  of 
her  rights.  The  same  may  be  said  of  damages  caused 
by  the  enemy.  All  the  subjects  are  exposed  to  such  da- 
mages: and  woe  to  him  on  whom  they  fall!  The  members 
of  a  society  may  well  encounter  such  risk  of  property,  since 
they  encounter  a  similar  risk  of  life  itself.  Were  the  state 
strictly  to  indemnify  all  those  whose  property  is  injured  in 
this  manner,  the  public  finances  would  soon  be  exhausted : 
and  every  individual  in  the  state  would  be  obliged  to  contri- 
bute his  share  in  due  proportion,— a  thing  utterly  impracti- 
cable. Besides,  these  indemnifications  would  be  liable  to  a 
thousand  abuses,  and  there  would  be  no  end  of  the  particu- 

•  VolcatiusGallicanus,  quoted  by  claims,  and  as  regarded  Great  Bri«- 

Grotius,  book  iii.  chap,  xviii.  §  i.  tain,  the  regulating  act,  59  G.  3.  c. 

/i"ftft\A    A          ,    •        *  T.  ran.,  was  passed.    See  discussions 

(180)  On  the  conclusion  of  the  in  mil  v.  Eeardon,  2  Russell's  Rep. 

late  war  between  Great  Britain  and  608.— C.  P 

France,  it  was  stipulated  that  the       f  Lib.  iii.  cap.  xx.  §  viii. 
latter  should   make  compensation       (181)  It  is  legal  to  take  possession 

fortiieamountoftheconfiscationsof  of  these  for  the  benefit  oVthe  Tom" 

?n7i;fl   P0^'  ^J60*  to.  c.eitain  nronitjr,  and  no  action  lies  for  com- 

qualifications;    and  commissioners  pensation,  nor  is  any  recoverable, 

were  appomted  breach  state  to  ex-  Uss  given  by  act  of  pSent 

upon   the  4  Term  Rep,  382.— C. 
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lars.   It  is  therefore  to  be  presumed  that  no  such  tiling  was  BOOK  in. 
ever  intended  by  those  who  united  to  form  a  society.  CHAP  xv. 

But  it  is  perfectly  consonant  to  the  duties  of  the  state  and 
the  sovereign,  and,  of  course,  perfectly  equitable,  and  even 
strictly  just,  to  relieve,  as  far  as  possible,  those  unhappy 
sufferers  who  have  been  ruined  by  the  ravages  of  war  (1S£), 
as  likewise  to  take  care  of  a  family  whose  head  and  support 
has  lost  his  life  in  the  service  of  the  state.  There  are  many 
debts  which  are  considered  as  sacred  by  the  man  who  knows 
his  duty,  although  they  do  not  afford  any  ground  of  action 
against  him*. 


[  40*  ] 


CHAP.    XVI.  CHAP.XYL 

OF  VARIOUS  CONVENTIONS  MADE  DURING  THE  COURSE  OP 
THE  WAR. 

WAR  would  become  top  cruel  and  destructive,  were  all     §  233. 
intercourse  between  enemies  absolutely  broken  off,    Ac- *»«•«* 
cording  to  the  observation  of  Grotiusf,  there  still  subsists  a  ""P608*011 
friendly  intercourse  in  wax,  as  Virgil  J  and  Tacitus  §  have 
expressed  it.    The  occurrences  and  events  of  war  lay  ene- 
mies under  the  necessity  of  entering  into  various  conven- 

(182)  See  note  (180),  p.  402.  the  states-general  adopted  measures 

*  It  is  in  general  the  indispensable  fraught  with  consummate  wisdom, 

duty  of  every  sovereign  to  adopt  the  They  published  an  edict,  in  which, 

most  efficacious  measures  for  thepro-  after  having  described  the  destructive 

tection  of  his  subjects  engaged  in  consequences  of  the  Spanish  barba- 

war,  in  order  that  they  may  suffer  by  rity,  they  exhorted  the  Flemings  to 

if  as  little  as  possible,  instead  of  vo-  attend  to  their  own  preservation,  and 

luntarily  exposing  them  to  greater  threatened  to  retaliate  on  all  who 

evils.  During  the  wars  in  the  Nether-  should  obey  the  cruel  ordinance  of 

lands,  Philip  the  Second  prohibited  Philip.  By  such  conduct  they  put  an 

the  release  or  exchange  of  prisoners  end  to  the  dreadful  proceedings  to 

of  war.    He  forbade  the  peasants,  which  it  had  given  birth,— Edit.  A.D. 

under  pain  of  death,  to  pay  any  con-  1797. 

tributions  with  a  view  to  purchase  f  Lib.  iii.  cap.  xxL  §  i. 

an  immunity  from  pillage  and  confla-  J                  .    Belli  commercia 

gration;  (183)  and,  under  the  same  Turnns 

penalty,  prohibited  the  use  of  safe-  Sustulitista  prior.— ^£n.x.  532. 

guards  and  protections.   In  oppo-  $  Ann.  lib.  xiv.  cap.  xxxiii. 
sition  to  this  barbarous  ordinance, 


(183)  Our  enactments  against  ran-  Geo.  3,  c.72);  Marshall  on  Insur- 

soming  ships  or  property  taken  by  an  ance,  431;  but  exceptions  in  cases 

enemy  are  in  the  same  spirit;  (22  of  extreme  necessity  may  be  allowed 

Geo.  2,  c.  25 ;  43  Geo.  3,  c.  160;  45  *  by  the  Court  of  Admiralty.  Id.  ibid. 
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BOOK  in.  tions.  As  we  have  already  treated  in  general  of  the  ob- 
CI<*P'XVI-  servance  of  faith  between  enemies,  it  is  unnecessary  for  us 
in  this  place  to  prove  the  obligation  of  faithfully  acting  up 
to  those  conventions  made  in  war:  it  therefore  only  remains 
to  explain  the  nature  of  them.  Sometimes  it  is  agreed  to 
suspend  hostilities  for  a  certain  time;  and,  if  this  convention 
be  made  but  for  a  very  short  period,  or  only  regards  some 
particular  place,  it  is  called  a  cessation  or  suspension  of 
arms.  Such  are  those  conventions  made  for  the  purpose  of 
burying  the  dead  after  an  assault  or  a  battle,  and  for  a 
parley,  or  a  conference  between  the  generals  of  the  hostile 
armies.  If  the  agreement  be  for  a  more  considerable  length 
of  time,  and  especially  if  general,  it  is  more  particularly  dis- 
tinguished by  the  appellation  of  a  truce.  Many  people  use 
bom  expressions  indiscriminately. 
§  231.  DOCS  The  truce  or  suspension  of  arms  does  not  terminate  the 

nafiVSewar  WaP'  **  OI1ty  s*JsPen^s  **•  operations. 

§  235.  A a "  .  .4  t1™6  *s  efrner  partial  or  general.  By  the  former,  hos- 
truce  is  tilities  are  suspended  only  in  certain  places,  as  between  a 
' "  town  and  the  army  besieging  it.  By  the  latter,  they  are  to 

cease  generally,  and  in  all  places,  between  the  belligerent 
powers.  Partial  truces  may  also  admit  of  a  distinction  with 
respect  to  acts  of  hostility,  or  to  persons;  that  is  to  say,  the 
parties  may  agree  to  abstain  from  certain  acts  of  hostility 
during  a  limited  time,  or  two  armies  may  mutually  conclude 
a  truce  or  suspension  of  arms  without  regard  to  any  parti- 
cular place.  r 

A  general  truce,  made  for  many  years,  differs  from  a 
.„,„*,„,  Pface  in  little  else  than  in  leaving  the  question  which  was 
yean.  the  original  ground  of  the  war,  stillundecided.  When  two 
nations  are  weary  of  hostilities,  and  yet  cannot  agree  on  the 
point  which  constitutes  the  subject  of  their  dispute,  they 
generally  have  recourse  to  this  kind  of  agreement  Thus, 
instead  of  peare,  long  truces  only  have  usually  been  made 

r  405  iJSES  -*h%Ch™tians  «*  <**  Turks,^Sometimes  from  a 
L  MM  j  false  spirit  of  religion;  at  other  times,  because  neither  party 
were  willing  to  acknowledge  the  other  as  lawfal  owners  of 
tlieir  respective  possessions. 

necessary  to  the  validity  of  an  agreement,  that  it  be 
by  one  who  possesses  competent  powers.     Every 

1.OX16  in  \!Pili*  ia  H/MIA  l%«  ^ !•*.•%   ^     *l_.       m±_         /»    *  * 


Power  to  his  ministers  and  offi 


p  r        s  mnsters  and  offi 

'  there^K'  is.todetomine  what  are  thefcfags 
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other  officers  employed  in  military  operations.  We  have 
above  (Book  II.  §  207)  laid  down  and  explained  the  principle 
which  is  to  serve  as  a  general  rule  on  this  subject.  If  the 
sovereign  has  not  given  any  special  mandate,  the  person 
commanding  in  his  name  is  held  to  be  invested  with  all  the 
powers  necessary  for  the  reasonable  and  salutary  exercise 
of  his  functions, — for  every  thing  which  naturally  follows 
from  his  commission.  Every  thing  beyond  that  is  reserved 
to  the  sovereign,  who  is  not  supposed  to  have  delegated  a 
greater  portion  of  his  power  than  is  necessary  for  the  good 
of  his  affairs.  According  to  this  rule,  a  general  truce  can 
only  be  concluded  by  the  sovereign  himself,  or  by  some 
person  on  whom  he  has  expressly  conferred  a  power  for 
that  purpose.  For,  it  is  by  no  means  necessary  to  the  success 
of  the  war,  that  a  general  should  be  invested  with  such  an 
extensive  authority:  it  would  exceed  the  limits  of  his  func- 
tions, which  consist  in  directing  the  military  operations  in 
the  place  where  he  has  the  command,  and  not  in  regulating 
the  general  interests  of  the  state.  The  conclusion  of  a 
general  truce  is  a  matter  of  so  high  importance,  that  the 
sovereign  is  always  presumed  to  have  reserved  it  in  his  own 
hands.  So  extensive  a  power  suits  only  the  viceroy^  or 
governor  of  a  distant  country,  for  the  territories  under  him ; 
and  even  in  this  case,  if  the  truce  be  for  a  number  of  j  ears, 
it  is  natural  to  suppose  the  sovereign's  ratification  necessary. 
The  Roman  consuls,  and  other  commanders,  had  a  power 
to  grant  general  truces  for  the  term  of  their  commission ; 
but,  if  that  term  was  considerable,  or  the  truce  made  for  a 
longer  time,  it  required  the  ratification  of  the  senate  and 
people.  Even  a  partial  truce,  when  for  a  long  time,  seems 
also  to  exceed  the  ordinary  powers  of  a  general;  and  he  can 
only  conclude  it  under  a  reservation  of  its  being  ratified  by 
the  sovereign  authority. 

But,  as  to  partial  truces  for  a  short  period,  it  is  often 
necessary,  and  almost  always  proper,  that  the  general 
should  have  a  power  to  conclude  them: — it  is  necessary, 
when  he  cannot  wait  for  the  sovereign's  consent:  it  is 
proper,  on  those  occasions  when  the  truce  can  only  tend  to 
spare  the  effusion  of  blood,  and  to  promote  the  mutual  ad- 
vantage of  the  contracting  parties.  With  such  a  power, 
therefore,  the  general  or  commander  in  chief  is  naturally  [  400  j 
supposed  to  be  invested.  Thus,  the  governor  of  a  town, 
and  the  general  besieging  it,  may  agree  on  a  cessation  of 
arms,  for  the  purpose  of  burying  the  dead,  or  of  coming  to 
a  parley :  they  may  even  settle  a  truce  for  some  months,  on 
condition  that  the  town,  if  not  relieved  within  that  time, 
shall  surrender,  &c.  Conventions  of  this  kind  only  tend  to 
mitigate  the  evils  of  war,  and  are  not  likely  to  prove  detn-. 
mental  to  any  one* 

K  K 
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LOOK  in.  All  these  truces  and  suspensions  of  arms  are  concluded 
CHAP,  xvi.  by  the  authority  of  the  sovereign,  who  consents  to  some  of 
§  2»8.  The  them  in  his  own  person,  and  to  others  through  the  ministry 
S^n" *  °f  his  generals  and  officers.  His  faith  is  pledged  by  such 
gaged  in  agreements,  and  he  is  bound  to  enforce  their  observance. 
imVhcD  T*10  'r106  k*n<*s  *ke  contracting  parties  from  the  moment 
the  truce  °n  °f  *ts  being  concluded,  but  cannot  have  the  force  of  a  law, 
begins  ta  be  with  regard  to  the  subjects  on  both  sides,  till  it  has  been 
obligatory,  solemnly  proclaimed  :  and,  as  an  unknown  law  imposes  no 
obligation,  the  truce  does  not  become  binding  on  the  sub- 
jects until  duly  notified  to  them.  Hence,  if,  before  they 
can  have  obtained  certain  information  of  its  being  concluded, 
they  commit  any  act  contrary  to  it — any  act  of  hostility— 
they  are  not  punishable.  But,  as  the  sovereign  is  bound  to 
fulfil  his  promises,  it  is  incumbent  on  him  to  cause  restitu- 
tion to  be  made  of  all  prizes  taken  subsequent  to  the  period 
when  the  truce  should  have  commenced.  The  subjects 
who,  through  ignorance  of  its  existence,  have  failed  to  ob- 
serve it,  are  not  obliged  to  offer  an  indemnification,  any 
more  than  their  sovereign,  who  was  unable  to  notify  it  to 
them  sooner:  the  non-observance  of  the  truce,  in  this  case, 
is  merely  ^an  accident,  not  imputable  to  any  fault  on  his  part 
or  on  theirs.  A  ship  being  out  at  sea  at  the  time  when  the 
truce  is  published,  meets  with  a  ship  belonging  to  the 
enemy,  and  sinks  her :  as  there  is  no  guilt  in  this  case,  she 
is  not  liable  to  pay  any  damage.  If  she  has  made  a  capture 
of  the  vessel,  all  the  obligation  she  lies  under  is  to  restore 
the  prize,  as  she  must  not  retain  it  in  violation  of  the  truce. 
But  those  who  should,  through  their  own  fault,  remain 
ignorant  of  the  publication  of  the  truce,  would  be  bound  to 
repair  any  damage  they  had  caused,  contrary  to  its  tenor. 
The  simple  commission  of  a  fault,  and  especially  of  a 
slight^one,  may,  to  a  certain  degree,  be  suffered  to  pass 
with  impunity;  and  it  certainly  does  not  deserve  to  be 
punished  with  equal  severity  as  a  premeditated  transgres- 
sion: but  it  furnishes  no  plea  against  the  obligation  to 
repair  the  damages  accruing.  In  order,  as  far  as  possible, 
to  obviate  every  difficulty,  it  is  usual  with  sovereigns,  in 
their  truces  as  well  as  in  their  treaties  of  peace,  to  assign 
different  periods  for  the  cessation  of  hostilities,  according  to 
the  situation  and  distance  of  places. 

§  240.  Pub-     Since  a  truce  cannot  be  obligatory  on  the  subjects  unless 
tte  tracT    tnown  to  &em,  it  must  be  solemnly  published  in  all  the 

places  where  it  is  intended  that  it  should  be  observed. 
§  241.  Sub-     If  any  of  the  subjects,  whether  military  men  or  private 
£S    dt^rnsi  9?end  a«ainst  the  teuce»  th*  is  no  violation  of  the 
the  trace.    PuP«c  forth;  nor  is  the  truce  thereby  broken.    But  the 
delinquents  should  be  compelled  to  make  ample  compensa- 
tion for  the  damage,  and  severely  punished.    Should  their 
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sovereign  refuse  to  do  justice,  on  the  complaints  of  the  COOK  HI. 
party  injured,  he  thereby  becomes  accessary  to  the  trespass,  CBAP.XU. 
and  violates  the  truce. 

^  Now,  if  one  of  the  contracting  parties,  or  any  person  by  §  242.  Vio- 
his  order,  or  even  with  his  simple  consent,  commits  any  act lation  of 
contrary  to  the  truce,  it  is  an  injury  to  the  other  contracting  ** !ruce' 
party :  the  truce  is  dissolved ;  and  the  injured  party  is  en- 
titled immediately  to  take  up  arms,  not  only  for  the  purpose 
of  renewing  the  operations  of  the  war,  but  also  of  avenging 
the  recent  injury  offered  to  him. 

Sometimes  a  penalty  on  the  infractor  of  the  truce  is  §  243.  sti- 
reciprocally  stipulated;  and  then  the  truce  is  not  irame- p«iatw»  of 
diately  broken  on  the  first  infraction.  If  the  party  offending  *£t  n,c 
submits  to  the  penalty,  and  repairs  the  damage,  the  truce  infracto-.  ° 
still  subsists,  and  the  offended  party  has  nothing  further  to 
claim.  But,  if  an  alternative  has  been  agreed  on,  viz.  that, 
in  case  of  an  infraction,  the  delinquent  shall  suffer  a  certain 
penalty,  or  the  truce  shall  be  broken,  it  is  the  injured  party 
who  has  the  choice  of  insisting  on  the  penalty  or  taking 
advantage  of  his  right  to  recommence  hostilities :  for,  if  this 
were  left  at  the  option  of  the  infractor,  the  stipulation  of 
the  alternative  would  be  nugatory,  since,  by  refusing  to 
submit  to  the  penalty  simply  stipulated,  he  would  break  the 
compact,  and  thereby  give  the  injured  party  a  right  to  take 
up  arms  again.  Besides,  in  cautionary  clauses  of  this 
kind,  the  alternative  is  not  supposed  to  be  introduced  in 
favour  of  him  who  fails  in  his  engagements ;  and  it  would 
be  absurd  to  suppose  that  he  reserves  to  himself  the  ad- 
vantage of  breaking  them  by  his  infraction  rather  than  un- 
dergo the  penalty.  He  might  as  well  break  them  at  once 
openly*  The  only  object  of  the  penal  ckuse  is  to  secure 
the  truce  from  being  so  easily  broken ;  and  there  can  be  no 
other  reason  for  introducing  it  with  an  alternative,  than  that 
of  leaving  to  the  injured  party  a  right,  if  he  thinks  fit,  to 
dissolve  a  compact  from  which  the  behaviour  of  the  enemy 
shews  him  he  has  little  security  to  expect. 

It  is  necessary  that  the  time  of  the  truce  be  accurately  §344.  Time 
specified,  in  order  to  prevent  all  doubt  or  dispute  respecting  of  th* truce* 
the  period  of  its  commencement,  and  that  of  its  expiration. 
The  French  language,  extremely  clear  and  precise,  for 
those  who  know  how  to  use  it  with  propriety,  furnishes 
expressions  which  bid  defiance  to  the  most  subtle  chicanery. 
The  words  "inclusively"  and  "exclusively"  banish  all 
iiity  which  may  happen  to  be  in  the  convention,  with 
.  to  the  two  terms  of  the  truce — its  beginning  and 
For  instance,  if  it  be  said  that  "  the  truce  shall  last 
from  the  first  of  March  inclusively,  until  the  fifteenth  of 
April,  also  inclusively,"  there  can  remain  no  doubt;  whereas, 
if  the  words  had  simply  been, "  from  the  first  of  March  until 
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IOOK  HI.  the  fifteenth  of  April,"  it  might  he  disputed  whether  those 
"*p  _*"•  two  clays,  mentioned  as  the  initial  and  final  terms  of  the 
truce,  were  comprehended  in  the  treaty  or  not :  and  indeed 
authors  are  divided  on  this  question.  As  to  the  former  of 
those  two  days,  it  seems,  beyond  all  question,  to  be  com- 
prised in  the  truce :  for,  if  it  be  agreed  that  there  shall  he  a 
truce  from  the  first  of  March,  this  naturally  means  that 
hostilities  shall  cease  on  the  first  of  March.  As  to  the 
latter  day,  there  is  something  more  of  doubt, — the  ex- 
pression "  until"  seeming  to  separate  it  from  the  time  of  the 
armistice.  However,  as  we  often  say  "until"  such  a  day 
"  inclusively"  the  word  et  until"  is  not  necessarily  exclusive, 
according  to  the  genius  of  the  language.  And  as  a  truce, 
which  spares  the  effusion  of  human  blood,  is  no  doubt  a 
thing  of  a  favourable  nature,  perhaps  the  safest  way  is  to 
include  in  it  the  very  day  of  the  term.  Circumstances  may 
also  help  to  ascertain  the  meaning :  but  it  is  very  wrong  not 
to  remove  all  ambiguity,  when  it  may  be  done  by  the 
addition  of  a  single  word. 

In  national  compacts,  the  word  "  day "  is  to  be  understood 
of  a  natural  day,  since  it  is  in  this  meaning  that  a  day  is  the 
common  measure  of  time  among  nations.  The  computation 
by  civil  clays  owes  its  origin  to  the  civil  law  of  each  nation, 
and  varies  in  different  countries.  The  natural  day  begins 
at  sunrise,  and  lasts  twenty-four  hours,  or  one  diurnal  re- 
volution of  the  sun.  If,  therefore,  a  truce  of  a  hundred 
days  be  agreed  on,  to  begin  on  the  first  of  March,  the  truce 
begins  at  sunrise  on  the  first  of  March,  and  is  to  continue  a 
hundred  days  of  twenty-four  hours  each.  But,  as  the  sun 
does  not  rise  at  the  same  hour  throughout  the  whole  year, 
the  parties,  in  order  to  avoid  an  overstrained  nicety,  and  a 
degree  of  chicane  unbecoming  that  candour  which  should 
prevail  in  conventions  of  this  kind,  ought  certainly  to  un- 
derstand that  the  truce  expires,  as  it  began,  at  the  rising  of 
the  sun.  The  term  of  a  day  is  meant  from  one  sun  to  the 
other,  without  quibbling  or  disputing  about  the  difference 
of  a  few  minutes  in  the  time  of  his  rising.  He  who,  having 
made  a  truce  for  a  hundred  days,  beginning  on  the  twenty- 
first  of  June,  when  the  sun  rises  about  four  o'clock,  should, 
on  the  day  the  truce  is  to  end,  take  up  arms  at  the  same 
hour,  and  surprise  his  enemy  before  sunrise,  would  certainly 
be  considered  as  guilty  of  a  mean  and  perfidious  chicanery. 

If  no  term  has  been  specified  for  the  commencement  of 
the  truce,  the  contracting  parties,  being  bound  by  it  im- 
mediately on  its  conclusion,  (§  239),  ought  to  have  it  pub- 
lished without  delay,  in  order  that  it  may  be  punctually 
observed:  for,  it  becomes  binding  on  the  subjects  only  from 
the  time  when  it  is  duly  publisheb\iwith  respect  to  them 
(Ibid.);  and  it  begins  to  take  effect  only  from  the  moment 
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of  the  first  publication,  unless  otherwise  settled  by  the  &>**  in- 
terns of  the  agreement.  cmp.xvi. 

The  general  effect  of  a  truce  is  that  every  act  of  hostility  §  245.   Ef- 
shall  absolutely  cease.     And,  in  order  to  obviate  all  dispute  fects  of  a 
respecting  the  acts  which  may  be  termed  hostile,  the  general  fsr"^;m^at 
rule  is,  that,  during  the  truce,  each  party  may,  within  his  or  notTdar- 
own  territories,  and  in  the  places  where  he  is  master,  do  *«g  "scon- 
whatever  he  would  have  a  right  to  do  in  time  of  profound  J^SS— 
peace.    Thus,  a  truce  does  not  deprive  a  sovereign  of  the  Each  party 
liberty  of  levying  soldiers,  assembling  an  army  in  his  own  may  do  at 
dominions,  marching  troops  within  the  country,  and  even  ||ome  wlia* 
calling  in  auxiliaries,  or  repairing  the  fortifications  of  a  town  right  tTdV* 
which  is  not  actually  besieged.    As  he  has  a  right  to  do  all  in  time  of 
these  things  in  time  of  peace,  the  truce  does  not  tie  up  his 
hands.    Can  it  be  supposed  that,  by  such  a  compact,  he 
meant  to  debar  himself  from  executing  things  which  the 
continuation   of  hostilities  could  not  prevent  him  from 
doing  ? 

But,  to  take  advantage  of  the  cessation  of  arms  in  order  §  246. 2nd 
to  execute  without  danger  certain  things  which  are  preju-  Kuie.— Not 
dicial  to  the  enemy,  and  which  could  not  have  been  safely  tanta^of" 
undertaken  during  the  continuance  of  hostilities,  is  circum-  the  truce  in 
venting  and  deceiving  the  enemy  with  whom  the  compact  doing  what 
has  been  made:  it  is  a  breach  of  the  truce.  By  this  se-^jjd^ve 
cond  general  rule  we  may  solve  several  particular  cases.  prevented. 

The  truce  concluded  between  the  governor  of  a  town  §  347.  For 
and  the  general  besieging  it,  deprives  both  of  the  liberty  of  instance, 
continuing  their  works.    With  regard  to  the  latter,  this  is  SIS? 
manifest, — his  works  being  acts  of  hostility.    But  neither  Of  a  siege, 
can  the  governor,  on  his  part,  avail  himself  of  the  armistice,  °r  repairing 
for  the  purpose  of  repairing  the  breaches  or  erecting  new  breachesj 
fortifications.    The  artillery  of  the  besiegers  does  not  allow 
him  to  carry  on  such  works  with  impunity  during  the  con- 
tinuance of  hostilities:  it  would  therefore  be  detrimental  to 
them  that  he  should  employ  the  truce  in  this  manner:  and 
they  are  under  no  obligation  of  submitting  to  be  so  far  im- 
posed upon:  they  will  with  good  reason  consider  such  an 
attempt  as  an  infraction  of  the  truce.    But  the  suspension 
of  amis  does  not  hinder  the  governor  from  continuing  with- 
in his  town  such  works  as  were  not  liable  to  be  impeded  by 
the  attacks  or  fire  of  the  enemy.    At  the  last  siege  of 
Tournay,  after  the  surrender  of  the  town,  an  armistice  was 
agreed  on;  during  the  continuance  of  which,  the  governor 
permitted  the  French  to  make  all  the  necessary  prepara- 
tions for  attacking  the  citadel,  to  carry  on  their  works,  and 
erect  their  batteries, — because  the  governor,  on  his  part, 
was  in  the  meantime  busily  employed  within,  in  clearing 
away  the  rubbish  with  which  the  blowing  up  of  a  magazine 
had  filled  the  citadel,  and  was  erecting  batteries  on  the 
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ramparts.  But  all  this  he  might  have  performed  with  little 
CHVP'^VI-  or  no  danger,  even  if  the  operations  of  the  siege  had  com- 
menced; whereas  the  French  could  not  have  carried  on 
their  works  with  such  expedition,  or  made  their  approaches 
and  erected  their  batteries  without  losing  a  great  number 
of  men.  There  was  therefore  no  equality  in  the  case;  and, 
on  that  footing,  the  truce  was  entirely  in  favour  of  the  be- 
siegers: and,  in  consequence  of  it,  the  capture  of  the  ci- 
tadel took  place  sooner,  probably,  by  a  fortnight,  than  it 
would  otherwise  have  happened. 

§  248.  or        If  the  truce  be  concluded  either  for  the  purpose  of  set- 
introducing  t|jng  tke  terms  of  the  capitulation  or  of  waiting  for  the 
succours,     or<jerg  Of  the  respective  sovereigns,  the  besieged  governor 
[  410   ]  cannot  make  use  of  it  as  a  convenient  opportunity  to  in- 
troduce succours  or  ammunition  into  the  town:  for,  this 
would  be  taking  an  undue  advantage  of  the  armistice  for 
the  purpose  of  deceiving  the  enemy — a  conduct  which  is 
inconsistent  with  candour  and  honesty.     The  spirit  of  such 
a  compact  evidently  imports  that  all  things  shall  remain  as 
they  were  at  the  moment  of  its  conclusion. 

§  219.  Dis-  But  this  is  not  to  be  extended  to  a  suspension  of  arms 
tinction  of  a  agreed  on  for  some  particular  circumstance,  as,  for  instance, 
oaTe°Ular  burying  the  dead.  In  this  case,  the  truce  is  to  be  inter- 
preted with  a  view  to  its  immediate  object.  Accordingly, 
the  firing  ceases,  either  in  all  quarters,  or  only  in  a  single 
point  of  attack,  pursuant  to  agreement,  that  each  party 
may  freely  carry  off  their  dead :  and  during  this  intermis- 
sion of  the  cannonade,  it  is  not  allowable  to  carry  on  any 
works  which  the  firing  would  have  impeded.  This  would 
be  taking  an  undue  advantage  of  the  armistice,  and  conse- 
quently a  violation  of  it.  But  it  is  perfectly  justifiable  in 
the  governor,  during  such  a  cessation  of  hostilities,  silently 
to  introduce  a  reinforcement  in  some  quarter  remote  from 
the  point  of  attack.  If  the  besieger,  lulled  by  such  an  ar- 
mistice, abates  in  his  vigilance,  he  must  abide  the  conse- 
quences. The  armistice  of  itself  does  not  facilitate  the  en- 
trance of  that  reinforcement. 

§  250.  Re-       Likewise,  if  an  army  in  a  bad  position  proposes  and  con- 
treat  ot  an    eludes  an  armistice  for  the  purpose  of  burying  the  dead 
ar^penn"ns  after  a  battle,  it  cannot  pretend,  during  the  suspension  of 
wonof  hos-  arms,  to  extricate  itself  from  its  disadvantageous  situation, 
tihties.        an(i  to  march  off  unmolested,  in  sight  of  the  enemy.     This 
would  be  availing  itself  of  the  compact  in  order  to  effect  a 
purpose  which  it  could  not  otherwise  have  accomplished. 
This  wou'd  be  laying  a  snare:  and  conventions  must  not  be 
converted  into  snares.     The  enemy,  therefore,  may  justly 
obstruct  the  motions  of  that  army  the  moment  it  attempts 
to  quit  its  station;  but,  if  it  silently  files  off  in  the  rear,  and 
thus  reaches  a  safer  position,  it  will  not  be  guilty  of  a  breach 
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sovereign  refuse  to  do  justice,  on  the  complaints  of  the  BOOK  in. 
party  injured,  he  thereby  becomes  accessary  to  the  trespass,  CHAP-  *Yr- 
and  violates  the  truce. 

Now,  if  one  of  the  contracting  parties,  or  any  person  by  §  242.  Vio- 
his  order,  or  even  with  his  simple  consent,  commits  any  act  |*tion  of 
contrary  to  the  truce,  it  is  an  injury  to  the  other  contracting    e  ru  * 
party :  the  truce  is  dissolved ;  and  the  injured  party  is  en- 
titled immediately  to  take  up  arms,  not  only  for  the  purpose 
of  renewing  the  operations  of  the  war,  but  also  of  avenging 
the  recent  injury  offered  to  him. 

Sometimes  a  penalty  on  the  infractor  of  the  truce  is  §  243.  Sti- 
reciprocally  stipulated;  and  then  the  truce  is  not  imme- Pulation of 
diately  broken  on  the  first  infraction.  If  the  party  offending  *gK^e 
submits  to  the  penalty,  and  repairs  the  damage,  the  truce  infractor. 
still  subsists,  and  the  offended  party  has  nothing  further  to 
claim.  But,  if  an  alternative  has  been  agreed  on,  viz.  that, 
in  case  of  an  infraction,  the  delinquent  shall  suffer  a  certain 
penalty,  or  the  truce  shall  be  broken,  it  is  the  injured  party 
who  has  the  choice  of  insisting  on  the  penalty  or  taking 
advantage  of  his  right  to  recommence  hostilities :  for,  if  this 
were  left  at  the  option  of  the  infractor,  the  stipulation  of 
the  alternative  would  be  nugatory,  since,  by  refusing  to 
submit  to  the  penalty  simply  stipulated,  he  would  break  the 
compact,  and  thereby  give  the  injured  party  a  right  to  take 
up  arms  again.  Besides,  in  cautionary  clauses  of  this 
kind,  the  alternative  is  not  supposed  to  be  introduced  in 
favour  of  him  who  fails  in  his  engagements ;  and  it  would 
be  absurd  to  suppose  that  he  reserves  to  himself  the  ad- 
vantage of  breaking  them  by  his  infraction  rather  than  un- 
dergo the  penalty.  He  might  as  well  break  them  at  once 
openly.  The  only  object  of  the  penal  clause  is  to  secure 
the  truce  from  being  so  easily  broken ;  and  there  can  be  no 
other  reason  for  introducing  it  with  an  alternative,  than  that 
of  leaving  to  the  injured  party  a  right,  if  he  thinks  fit,  to 
dissolve  a  compact  from  which  the  behaviour  of  the  enemy 
shews  him  he  has  little  security  to  expect. 

It  is  necessary  that  the  time  of  the  truce  be  accurately  §244.  Time 
specified,  in  order  to  prevent  all  doubt  or  dispute  respecting  of  the  truce. 
the  period  of  its  commencement,  and  that  of  its  expiration. 
The  French  language,  extremely  clear  and  precise,  for 
those  who  know  how  to  use  it  with  propriety,  furnishes 
expressions  which  bid  defiance  to  the  most  subtle  chicanery. 
The  words  "  inclusively"  and  "  exclusively"  banish  all 
ambiguity  which  may  happen  to  be  in  the  convention,  with 
regard  to  the  two  terms  of  the  truce — its  beginning  and 
end.  For  instance,  if  it  be  said  that  w  the  truce  shall  last 
from  the  first  of  March  inclusively,  until  the  fifteenth  of 
April,  also  inclusively,"  there  can  remain  no  doubt;  whereas, 
if  the  words  had  simply  been, "  from  the  first  of  March  until 
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the  fifteenth  of  April,"  it  might  be  disputed  whether  those 
two  days,  mentioned  as  the  initial  and  final  terms  of  the 
truce,  were  comprehended  in  the  treaty  or  not :  and  indeed 
authors  are  divided  on  this  question.  As  to  the  former  of 
those  two  days,  it  seems,  beyond  all  question,  to  be  com- 
prised in  the  truce :  for,  if  it  be  agreed  that  there  shall  be  a 
truce  from  the  first  of  March,  this  naturally  means  that 
hostilities  shall  cease  on  the  first  of  March.  As  to  the 
latter  day,  there  is  something  more  of  doubt, — the  ex- 
pression "  until"  seeming  to  separate  it  from  the  time  of  the 
armistice.  However,  as  we  often  say  "  until"  such  a  day 
"  inclusively"  the  word  "  vntil"  is  not  necessarily  exclusive, 
according  to  the  genius  of  the  language.  And  as  a  truce, 
which  spares  the  effusion  of  human  blood,  is  no  doubt  a 
thing  of  a  favourable  nature,  perhaps  the  safest  way  is  to 
include  in  it  the  very  day  of  the  term.  Circumstances  may 
also  help  to  ascertain  the  meaning :  but  it  is  very  wrong  not 
to  remove  all  ambiguity,  when  it  may  be  done  by  the 
addition  of  a  single  word. 

In  national  compacts,  the  word  "  day "  is  to  be  understood 
of  a  natural  day,  since  it  is  in  this  meaning  that  a  day  is  the 
common  measure  of  time  among  nations.  The  computation 
by  civil  days  owes  its  origin  to  the  civil  law  of  each  nation, 
and  varies  in  different  countries.  The  natural  day  begins 
at  sunrise,  and  lasts  twenty-four  hours,  or  one  diurnal  re- 
volution of  the  sun.  If,  therefore,  a  truce  of  a  hundred 
days  be  agreed  on,  to  begin  on  the  first  of  March,  the  truce 
begins  at  sunrise  on  the  first  of  March,  and  is  to  continue  a 
hundred  days  of  twenty-four  hours  each.  But,  as  the  sun 
does  not  rise  at  the  same  hour  throughout  the  whole  year 
the  parties,  in  order  to  avoid  an  overstrained  nicety,  and  a 
degree  of  chicane  unbecoming  that  candour  which  should 
prevafl  in  conventions  of  this  kind,  ought  certainly  to  un- 
derstand that  the  truce  expires,  as  it  began,  at  the  rising  of 
the  sun.^  The  term  of  a  day  is  meant  from  one  sun  to  the 
other,  without  quibbling  or  disputing  about  the  difference 
of  a  few  minutes  m  the  time  of  his  rising.  He  who,  having 
made  a  truce  for  a  hundred  days,  beginning  on  the  twenty- 
first  of  June,  when  the  sun  rises  about  four  o'clock,  should 
on  the  day  the  truce  is  to  end,  take  up  arms  at  the  same 
hour,  and  surprise  his  enemy  before  sunrise,  would  certainly 
be  considered  as  guilty  of  a  mean  and  perfidious  chicanery; 

*f  JU°  t6T  been-  sPecified  for  &e  commencement  of 
the .trace,  the  contracting  parties,  being  bound  by  it  1m- 
medmtelv  on  its  conclusion,  (§  239),  ouglt  to  have  it  pub- 
thout  delay,  m  order  that  it  may  be  punctually 
:  tor,  it  becomes  binding  on  the  subjects  only  from 
!  wnen  it  is  duly  pubKshec^with  respect  to  them 
and  it  begins  to  take  effect  only  from  the  moS 
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of  the  first  publication,  unless  'otherwise  settled  by  tb 
terms  of  the  agreement 

The  general  effect  of  a  truce  is  that  every  act  of  hostility 
shall  absolutely  cease.  And,  in  order  to  obviate  all  disput! 
respecting  the  acts  which  may  be  termed  hostile,  the  genera 
rule  is,  that,  during  the  truce,  each  party  may,  within  hi: 
own  territories,  and  in  the  places  where  he  is  master,  dc 
whatever  he  would  have  a  right  to  do  in  time  of  profound 
peace.  Thus,  a  truce  does  not  deprive  a  sovereign  of  the 
liberty  of  levying  ^soldiers,  assembling  an  army  in  his  OWE 
dominions,  marching  troops  within  the  country,  and  even 
calling  in  auxiliaries,  or  repairing  the  fortifications  of  a  town 
which  is  not  actually  besieged.  As  he  has  a  right  to  do  all 
these  things  in  time  of  peace,  the  truce  does  not  tie  up  his 
hands.  Can  it  be  supposed  that,  by  such  a  compact,  he 
meant  to  debar  himself  from  executing  things  which  the 
continuation  of  hostilities  could  not  prevent  him  from 
doing? 

But,  to  take  advantage  of  the  cessation  of  arms  in  order 
to  execute  without  danger  certain  things  which  are  preju- 
dicial to  the  enemy,  and  which  could  not  have  been  safely 
undertaken  during  the  continuance  of  hostilities,  is  circum- 
venting and  deceiving  the  enemy  with  whom  the  compact 
has  been  made:  it  is  a  breach  of  the  truce.  By  this  se- 
cond general  rule  we  may  solve  several  particular  cases. 

The  truce  concluded  between  the  governor  of  a  town 
and  the  general  besieging  it,  deprives  both  of  the  liberty  of 
continuing  their  works.  With  regard  to  the  latter,  this  is 
manifest, — his  works  being  acts  of  hostility.  But  neither 
can  the  governor,  on  his  part,  avail  himself  of  the  armistice, 
for  the  purpose  of  repairing  the  breaches  or  erecting  new 
fortifications.  The  artillery  of  the  besiegers  does  not  allow 
him  to  carry  on  such  works  with  impunity  during  the  con- 
tinuance of  hostilities:  it  would  therefore  be  detrimental  to 
them  that  he  should  employ  the  truce  in  this  manner:  and 
they  are  under  no  obligation  of  submitting  to  be  so  far  im- 
posed upon:  they  will  with  good  reason  consider  such  an 
attempt  as  an  infraction  of  the  truce.  But  the  suspension 
of  arms  does  not  hinder  the  governor  from  continuing  with- 
in his  town  such  works  as  were  not  liable  to  be  impeded  by 
the  attacks  or  fire  of  the  enemy.  At  the  last  siege  of 
Tournay,  after  the  surrender  of  the  town,  an  armistice  was 
agreed  on;  during  the  continuance  of  which,  the  governor 
permitted  the  French  to  make  all  the  necessary  prepara- 
tions for  attacking  the  citadel,  to  carry  on  their  works,  and 
erect  their  batteries, — because  the  governor,  on  his  part, 
was  in  the  meantime  busily  employed  within,  in  clearing 
away  the  rubbish  with  which  the  blowing  up  of  a  magazine 
had  filled  the  citadel,  and  was  erecting  batteries  on  the 
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ramparts.  But  all  this  he  might  have  performed  with  little 
CHAP.  x\i.  or  no  Danger,  even  if  the  operations  of  the  siege  had  com- 
menced; whereas  the  French  could  not  have  carried  on 
their  works  with  such  expedition,  or  made  their  approaches 
and  erected  their  batteries  without  losing^ a  great  number 
of  men.  There  was  therefore  no  equality  in  the  case;  and, 
on  that  footing,  the  truce  was  entirely  in  favour  of  the  be- 
siegers: and,  in  consequence  of  it,  the  capture  of  the  ci- 
tadel took  place  sooner,  probably,  by  a  fortnight,  than  it 
would  otherwise  have  happened. 

§  248.  or        If  the  truce  be  concluded  either  for  the  purpose  of  set- 
introducing  f]jng  fae  terms  of  the  capitulation  or  of  waiting  for  the 
auccoura.     or(jers  of  £he  respective  sovereigns,  the  besieged  governor 
[  410   1  cannot  make  use  of  it  as  a  convenient  opportunity  to  in- 
troduce succours  or  ammunition  into  the  town:  for,  this 
would  be  taking  an  undue  advantage  of  the  armistice  for 
the  purpose  of  deceiving  the  enemy— a  conduct  which  is 
inconsistent  with  candour  and  honesty.    The  spirit  of  such 
a  compact  evidently  imports  that  all  things  shall  remain  as 
they  were  at  the  moment  of  its  conclusion. 

§  249.  Dig-  But  this  is  not  to  be  extended  to  a  suspension  of  arms 
agreed  on  for  some  particular  circumstance,  as,  for  instance, 
burying  the  dead.  In  this  case,  the  truce  is  to  be  inter- 

Seted  with  a  view  to  its  immediate  object.  Accordingly, 
e  firing  ceases,  either  in  all  quarters,  or  only  in  a  single 
point  of  attack,  pursuant  to  agreement,  that  each  party 
may  freely  carry  off  their  dead:  and  during  this  intermis- 
sion of  the  cannonade,  it  is  not  allowable  to  carry  on  any 
works  which  the  firing  would  have  impeded.  This  would 
be  taking  an  undue  advantage  of  the  armistice,  and  conse- 
quently a  violation  of  it.  But  it  is  perfectly  justifiable  in 
the  governor,  during  such  a  cessation  of  hostilities,  silently 
to  introduce  a  reinforcement  in  some  quarter  remote  from 
the  point  of  attack.  If  the  besieger,  lulled  by  such  an  ar- 
mistice, abates  in  his  vigilance,  he  must  abide  the  conse- 
quences. The  armistice  of  itself  does  not  facilitate  the  en- 
trance of  that  reinforcement. 

§  250.  Re-       Likewise,  if  an  army  in  a  bad  position  proposes  and  con- 
treat  of  an   eludes  an  armistice  for  the  purpose  of  burying  the  dead 
™Jpenn"nS  a^ter  a  Battle,  it  cannot  pretend,  during  the  suspension  of 
sionof  hos-  arms,  to  extricate  itself  from  its  disadvantageous  situation, 
tilities.        and  to  march  off  unmolested,  in  sight  of  the  enemy.    This 
would  be  availing  itself  of  the  compact  in  order  to  effect  a 
purpose  which  it  could  not  otherwise  have  accomplished. 
This  would  be  laying  a  snare:  and  conventions  must  not  be 
converted  into  snares.    The  enemy,  therefore,  may  justly 
obstruct  the  motions  of  that  army  the  moment  it  attempts 
to  quit  its  station:  but,  if  it  silently  files  off  in  the  rear,  and 
thus  reaches  a  safer  position,  it  will  not  be  guilty  of  a  breach 
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of  faith;  since  nothing  more  is  implied  by  a  suspension  of  BOOK  m. 
arms  for  the  burial  of  the  dead,  than  that  neither  party  CHAP- XVI- 
shall  attack  the  other  whilst  this  office  of  humanity  is  per- 
forming. The  epemy,  therefore,  can  only  blame  his  own 
remissness:— -he  ought  to  have  stipulated,  that,  during  the 
cessation  of  hostilities,  neither  party  should  quit  their  post : 
or  it  was  his  business  vigilantly  to  watch  the  motions  of  the 
hostile  army:  and  on  perceiving  their  design,  he  was  at  li- 
berty to  oppose  it.  It  is  a  very  justifiable  stratagem  to 
propose  a  cessation  of  arms  for  a  particular  object,  with  a 
view  of  lulling  the  enemy's  vigilance,  and  covering  a  design 
of  retreating. 

But,  if  the  truce  be  not  made  for  any  particular  object 
alone3  we  cannot  honourably  avail  ourselves  of  it  in  order 
to  gain  an  advantage,  as,  for  instance,  to  secure  an  import- 
ant post,  or  to  advance  into  the  enemy's  country.     The 
latter  step  would  indeed  be  a  violation  of  the  truce;  for, 
every  advance  into  the  enemy's  country  is  an  act  of  hos- 
tility. [  411   ] 
Now,  as  a  truce  suspends  hostilities  without  putting  an  §  251.  3rd 
end  to  the  war,  every  thing  must,  during  the  continuance  of  K-uie.— No- 
the  truce,  be  suffered  to  remain  in  its  existing  state,  in  all  l^"^^^6 
places  of  which  the  possession  is  contested:  nor  is  it  lawful,  hi  contested 
in  such  places,  to  attempt  any  thing  to  the  prejudice  of  the  Places> 
enemy.     This  is  a  third  general  rule.                                      *™*v  * 
When  the  enemy  withdraws  his  troops  from  a  place,  and  it°v._. 
absolutely  quits  it,  his  conduct  sufficiently  shews  that  he  §252.  Places 
does  not  intend  to  occupy  It  any  longer:  and  in  this  case  quitted  or 
we  may  lawfully  take  possession  of  it  during  the  truce,  b^thfene- 
But  if,  by  any  indication,  it  appears  that  a  post,  an  open  my. 
town,  or  a  village,  is  not  relinquished  by  the  enemy,  and 
that,  though  he  neglects  to  keep  it  guarded,  he  still  main- 
tains his  rights  and  claims  to  it,  the  truce  forbids  us  to 
seize  upon  it.     To  take  away  from  the  enemy  what  he  is 
disposed  to  retain,  is  an  act  of  hostility. 

It  is  also  an  undoubted  act  of  hostility  to  receive  towns  or  §  253.  Sub- 
provinces  inclined  to  withdraw  from  the  sovereignty  of  the  Je.cts  in- 
enemy,  and  give  themselves  up  to  us.     We  therefore  can-  voiTat^t" 
not  receive  them  during  the  continuance  of  the  truce,  which  theirpHnce 
wholly  suspends  all  hostile  proceedings.  not  to  be  re- 

Far  more  unlawflil  it  is,  during  that  period,  to  instigate  ^^xtm 
the  subjects  of  the  enemy  to  revolt,  or  to  tamper  with  the  truce? 
'fidelity  of  his  governors  and  garrisons*    These  are  not  only  §  254.  much 
hostile  proceedings,  but  odious  acts  of  hostility  (§  180),  As  less  to  be 
to  deserters  and  fugitives,  they  may  be  received  during  st° lcltet  to 
the  truce,  since  they  are  received  even  in  time  of  peace, 
when  there  is  no  treaty  to  the  contrary.    And,  even  if  such 
a  treaty  did  exist,  its  effect  is  annulled,  or  at  least  suspend- 
ed, by  the  war  which  has  since  taken  place. 
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To  seize  persons  or  things  belonging  to  the  enemy,  when 
he  has  not,  by  any  particular  fault  on  his  aide,  afforded  us 
grounds  for  such  seizure,  is  an  act  of  hostility,  and  conse- 
•  quently  not  allowable  during  a  truce. 

Since  the  right  of  postliminium  is  founded  only  on  the 

state  of  war  (Chap.  XIV.  of  this  Book),  it  cannot  take  effect 

during  the  truce,  which  suspends  all  the  acts  of  war,  and 

L  leaves  every  thing  in  its  existing  state  (§  251).    Even  pri- 

f  soners  cannot  during  that  season  withdraw  from  the  power 

f  of  the  enemy,  in  order  to  recover  their  former  condition: 

for,  the  enemy  has  a  right  to  detain  them  while  the  war 

continues;  and  it  is  only  on  its  conclusion  that  his  right 

over  their  liberty  expires  (§  148). 

During  the  truce,  especially  if  made  for  a  long  period,  it 
is  naturally  allowable  for  enemies  to  pass  and  repass  to  and 
from  each  other's  country,  in  the  same  manner  as  it  is  al- 
lowed in  time  of  peace;  since  all  hostilities  are  now  sus- 
pended. But  each  of  the  sovereigns  is  at  liberty,  as  he 
would  be  in  time  of  peace,  to  adopt  every  precaution  which 
may  be  necessary  to  prevent  this  intercourse  from  becoming 
prejudicial  to  him.  He  has  just  grounds  of  suspicion 
against  people  with  whom  he  is  soon  to  recommence  hosti- 
lities. He  may  even  declare,  at  the  time  of  making  the 
truce,  that  he  will  admit  none  of  the  enemy  into  any  place 
under  his  jurisdiction. 

Those  who,  having  entered  the  enemy's  territories  during 
the  truce,  are  detained  there  by  sickness  or  any  other  un- 
surmountable  obstacle,  and  thus  happen  to  remain  in  the 
country  after  the  expiration  of  the  armistice,  may  in  strict 
justice  be  kept  prisoners:  it  is  an  accident  which  they 
might  have  foreseen,  and  to  which  they  have  of  their  own 
accord  exposed  themselves;  but  humanity  and  generosity 
commonly  require  that  they  should  be  allowed  a  sufficient 
term  for  their  departure. 

If  the  articles  of  truce  contain  any  conditions  either  more 
extensive  or  more  narrowly  restrictive  than  what  we  have 
here  laid  down,  the  transaction  becomes  a  particular  con- 
vention. It  is  obligatory  on  the  contracting  parties,  who 
are  bound  to  observe  what  they  have  promised  in  due  form: 
and  the  obligations  thence  resulting  constitute  a  conven- 
tional right,  the  detail  of  which  is  foreign  to  the  plan  of 
this  work. 

As  the  truce  only  suspends  the  effects  of  war  (§  283),  the 
moment  it  expires,  hostilities  may  be  renewed  without  any 
fresh  declaration  of  war:  for,  every  one  previously  knows 
that  from  that  instant  the  war  will  resume  its  course ;  and 
the  reasons  for  the  necessity  of  a  declaration  are  not  appli- 
cable to  this  case  (§  51). 
But  a  truce  of  many  years  very  much  resembles  a  peace, 
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and  only  differs  from  it  in  leaving  the  subject  of  the  war  BOOK  in. 
still  undecided.  Now,  as  a  considerable  lapse  of  time  may  CHAPvxvl- 
have  effected  a  material  alteration  in  the  circumstances  and 
dispositions  of  both  the  parties, — the  love  of  peace,  so  be- 
coming in  sovereigns,  the  care  they  should  take  to  spare 
their  subjects'  blood,  and  even  that  of  her  enemies, — these 
dispositions,  I  say,  seem  to  require  that  princes  should  not 
take  up  arms  again  at  the  expiration  of  a  truce  in  which  all 
military  preparatives  had  been  totally  laid  aside  'and  for- 
gotten, without  making  some  declaration  which  may  invite 
the  enemy  to  prevent  the  effusion  of  blood.  The  Romans 
have  given  us  an  example  of  this  commendable  moderation. 
They  had  only  made  a  truce  with  the  city  of  Veii;  and  the 
enemy  even  renewed  hostilities  before  the  stipulated  time 
was  elapsed.  Nevertheless,  at  the  expiration  of  the  term, 
the  college  of  the  fecialcs  gave  it  as  their  opinion  that  the 
Romans  should  send  to  make  a  formal  demand  of  satisfac- 
tion, previous  to  their  taking  up  arms  again*. 

The  capitulations  on  the  surrender  of  towns  are  among  §.261.  Ca- 
the  principal  conventions  made  between  enemies  during  the  JJS1^0118* 
course  of  war.    They  are  usually  settled  between  the  ge-  whom  they 
neral  of  the  besieging  army  and  the  governor  of  the  be- may  be  con- 
sieged  town,  both  acting  in  virtue  of  the  authority  annexed  duded* 
to  their  respective  posts  or  commissions. 

We  have  elsewhere  (Book  II.  Ch.  XIV.)  laid  down  the 
principles  of  that  authority  which  is  vested  in  the  subor- 
dinate powers,  together  with  general  rules  to  aid  in  forming  [  413  } 
a  decision  respecting  it.  All  this  has  recently  been  recapi- 
tulated in  a  few  words,  and  particularly  applied  to  generals 
and  other  military  commanders  in  chief  (§  £37).  Since  the 
general  of  an  army,  and  the  governor  of  a  town,  must  na- 
turally be  invested  with  all  the  powers  necessary  for  the  ex- 
ercise of  their  respective  functions,  we  have  a  right  to 
presume  that  they  possess  those  powers:  and  that  of  con- 
cluding a  capitulation  is  certainly  one  of  the  number ;  espe- 
cially when  they  cannot  wait  for  the  sovereign's  order.  A 
treaty  made  by  them  on  that  subject  is  therefore  valid,  and 
binds  the  sovereigns  in  whose  name  and  by  whose  autho- 
rity the  respective  commanders  have  acted. 

But  let  be  observed,  that,  if  those  officers  do  not  mean    §  2«a. 
to  exceed  their  powers,  they  should  scrupulously  confine 
themselves  within  the  limits  of  their  functions,  and  forbear  them. 
to  meddle  with  things  which  have  not  been  committed  to 
their  charge.    In  the  attack  and  the  defence,  in  the  capture 
or  the  surrender  of  a  town,  the  possession  alone  is  the  point 
in  question,  and  not  the  property  and  ri^ht:  the  fate  of  the 
garrison  is  also  involved  in  the  transaction.    Accordingly, 

*  Tit.  Liv.  lib.  iv.  cap.  30. 
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BOOK  in.  the  commanders  may  come  to  an  agreement  respecting  the 
??**:. *y.y*  manner  in  which  the  capitulating  town  shall  be  possessed: 
the  besieging  general  may  promise  that  the  inhabitants  shall 
be  spared,  and  permitted  to  enjoy  their  religion,  franchises, 
and  privileges:  and,  as  to  the  garrison,  he  may  allow  them 
to  march  out  with  their  arms  and  baggage,  with  all  the 
honours  of  war, — to  be  escorted  and  conducted  to  a  place 
of  safety,  &c.  The  governor  of  the  town  may  deliver  it  up 
at  discretion,  if  reduced  to  that  extremity  by  the  situation  of 
affairs:  he  may  surrender  himself  and  his  garrison  prisoners 
of  war,  or  engage,  that,  for  a  stipulated  time,  or  even  to  the 
end  of  the  war,  they  shall  not  carry  arms  against  the  same 
enemy,  or  against  his  allies:  and  the  governor's  promise  is 
valid  and  obligatory  on  all  under  his  command,  who  are 
bound  to  obey  him  while  he  keeps  within  the  limits  of  his 
functions  (§  28). 

But,  should  the  besieging  general  take  on  him  to  promise 
that  his  sovereign  shall  never  annex  the  conquered  town  to 
his  own  dominions,  or  shall,  after  a  certain  time,  be  obliged 
to  restore  it,  he  would  exceed  the  bounds  of  his  authority, 
in  entering  into  a  contract  respecting  matters  which  are  not 
intrusted  to  his  management.  And  the  like  may  be  said  of 
a  governor  who  in  the  capitulation  should  proceed  to  such 
lengths  as  for  ever  to  alienate  the  town  which  he  commands, 
and  to  deprive  his  sovereign  of  the  right  to  retake  it, — or 
who  should  promise  that  his  garrison  shall  never  carry  arms, 
not  even  in  another  war.  His  functions  do  not  give  him  so 
extensive  a  power.  If,  therefore,  in  the  conferences  for  a 
capitulation,  either  of  the  hostile  commanders  should  insist 
on  conditions  which  the  other  does  not  think  himself  em- 
powered to  grant,  they  have  still  one  expedient  left,  which 
is,  to  agree  to  an  armistice,  during  which  every  thing  shall 
[  414  ]  continue  in  its  present  state,  until  they  have  received  orders 

from  higher  authority. 

§263.  Ob-      At  the  beginning  of  this  chapter  we  have  given  the  rea- 
«SttSs£°f  sons  w^y  we  Bought  ft  unnecessary  to  prove  in  this  place 
tions,  and    that  all  these  conventions  made  during  the  course  of  the 
its  utility,    war,  are  to  be  inviolably  adhered  to.     We  shall  therefore 
only  observe,  with  respect  to  capitulations  in  particular, 
that,  as  it  is  unjust  and  scandalous  to  violate  them,  so  the 
consequences  of  such  an  act  of  perfidy  often  prove  detri- 
mental to  the  party  who  has  been  guilty  of  it.     What  con- 
fidence can  thenceforward  be  placed  in  him  ?    The  towns 
which  he  attacks  will  endure  the  most  dreadful  extremi- 
ties, rather  than  place  any  dependence  on  his  word.    He 
strengthens  his  enemies  by  compelling  them  to  make  a  des- 
perate defence;  and  every  siege  that  he  is  obliged  to  under- 
take, will  become  terrible.   On  die  contrary,  fidelity  attracts 
confidence  and  affection;  it  facilitates  enterprises,  removes 
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obstacles,  and  paves  the  way  to  glorious  successes.  Of  BOOK  in. 
this,  history  furnishes  us  a  fine  example  in  the  conduct  of  CHAP- xvu 
George  Baste,  general  of  the  imperialists  in  1602,  against 
Battory  and  the  Turks.  The  insurgents  of  Battery's  party 
having  gained  possession  of  Bistrith,  otherwise  called  Nissa, 
Baste  recovered  the  town  by  a  capitulation,  which  in  his 
absence  was  violated  by  some  German  soldiers :  but,  being 
informed  of  the  transaction  on  his  return,  he  immediately 
hanged  up  all  the  soldiers  concerned,  and  out  of  his  own 
purse  paid  ^the  inhabitants  all  the  damages  they  had  sus- 
tained. This  action  had  so  powerful  an  influence  on  the 
minds  of  the  rebels,  that  they  all  submitted  to  the  emperor, 
without  demanding  any  other  surety  than  the  word  of  Ge- 
neral Baste*. 

Individuals,  whether  belonging  to  the  army  or  not,  who  §  264.  Pro- 
happen  singly  to  fall  in  with  the  enemy,  are,  by  the  urgent rnises  made 
necessity  of  the  circumstance,  left  to  their  own  discretion,  £ *e  e£f 
and  may,  so  far  as  concerns  their  own  persons,  do  every  dividual* 
thing  which  a  commander  might  do  with  respect  to  himself  (184)- 
and  the  troops  under  his  command.     If,  therefore,  in  con- 
sequence of  the  situation  in  which  they  are  involved,  they 
make  any  promise,  such  promise  (provided  it  do  not*extend 
to  matters  which  can  never  lie  within  the  sphere  of  a  private 
individual)  is  valid  and  obligatory,  as  being  made  with  compe- 
tent powers.    For,  when  a  subject  can  neither  receive  his  so- 
vereign's orders  nor  enjoy  his  protection,  he  resumes  his  na- 
tural rights,  and  is  to  provide  for  his  own  safety  by  any  just 
and  honourable  means  in  his  power  (184),     Hence,  if  that 
individual  has  promised  a  sum  for  his  ransom^  the  sovereign, 

*  Sally's  Memoirs,  by  M.  de  above  laid  down  by  Vattel,  it  was 

FEcIuse,  vol.  iv.  p.  179.  decided  that  where  two  British  sub- 

(184)  In  general,  all  contracts  in  jects  were  declared  prisoners  in 

favour  of  alien  enemies  are,  in  Great  France,  and  one  of  them  drew  a 

Britain,  void,  both  at  law  and  in  bill  in  favour  of  the  other  on  a  third 

equity;  (Williamson  v.  Patterson,  T  British  subject,  resident  in  England, 

Taunton's  Rep,  439,  1  J.  B.  Moore,  and  such  payee  indorsed  the  same  in 

333,  S.  C.  ;  2  Ves.  &  B,  332;  ante,  Fiance  to  an  alien  enemy — it  was 

321,  n.  (a),);  unless  the  enemy  held  that  the  transaction  was  legal, 

come  into  this  country  sub  salvo  con-  and  that  the  alien's  right  of  action 

ductu,  or  live  here  by  the  king's  was  only  suspended  during  the  war; 

licence;  (Cowp.  163;  6  Term  Rep.  and  that,  on  the  return  of  peace,  he 

23;  2  Ves.  8s  Beam.  332).  And  a  might  recover  the  amount  from  the 

bill  drawn  abroad  by  an  alien  enemy  acceptor ;  for,  otherwise,  such  per- 

on  a  British  subject  here,  and  in-  sons  would  sustain  great  privations 

dorsed,  during  war,  to  a  British  sub-  during  their  detention:  and,  for  the 

ject  voluntarily  resident  in  the  hostile  same  reason,  it  is  no  objection  to  an 

country,  cannot  be  enforced  by  the  action  on  such  bill,  that  it  is  brought 

latter  after  peace  has  been  restored,  as  to  part  in  trust  for  an  alien  enemy* 

because  it  was  illegal  in  its  concoc-  Antoine  v,  Moorshead,  6  Taunt  237, 

ton;  (Williamson  v,  Patterson,  ubi  447,  1  Marsh.  Rep.  558,  S.  C. 

supra;  3  Bos.  &  Pul.  113;  3Maule  Dunlug  v.  Moorskead,  6  Taunt.  332. 

&  Sel.  533).  But,  upon  the  principle  . — C. 
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BOOK  in.  so  far  from  having  a  power  to  discharge  him  from  his  pro- 

UIAP.  xvu  misej  should  oblige  him  to  fulfil  it.    The  good  of  the  state 

requires  that  faith  should  be  kept  on  such  occasions,  and 

that  subjects  should  have  this  mode  of  saving  their  lives  or 

recovering  their  liberty  (185). 

[  415  ]  Thus,  a  prisoner  who  is  released  on  his  parole,  is  bound 
to  observe  it  with  scrupulous  punctuality ;  nor  has  the  so- 
vereign a  right  to  oppose  such  observance  of  his  engage- 
ment :  for,  had  not  the  prisoner  thus  given  his  parole,  he 
would  not  have  been  released. 

Thus,  also,  the  country  people,  the  inhabitants  of  villages 
or  defenceless  towns,  are  bound  to  pay  the  contributions 
which  they  have  promised  in  order  to  save  themselves  from 
pillage  (186). 

Kay,  more,  a  subject  would  even  have  a  right  to  renounce 
his  country,  if  the  enemy,  being  master  of  his  person,  re- 
fused to  spare  his  life  on  any  other  condition:  for,  when 
once  the  society  to  which  he  belongs  is  unable  to  protect 
and  defend  him,  he  resumes  his  natural  rights.  And  be- 
sides, should  he  obstinately  refuse  compliance,  what  advan- 
tage would  the  state  derive  from  his  death?  Undoubtedly, 
while  any  hope  remains,  while  we  have  yet  any  means  of 
serving  our  country,  it  is  our  duty  to  expose  ourselves  and 
to  brave  every  danger  for  her  sake.  I  here  suppose  that  we 
have  no  alternative  but  that  of  renouncing  our  country,  or 
perishing  without  any  advantage  to  her.  If  by  our  death 
we  can  serve  her,  it  is  noble  to  imitate  the  heroic  generosity 
of  the  Decii.  But  an  engagement  to  serve  against  our  coun- 
try, were  it  even  the  only  means  of  saving  our  life,  is  disho- 


(185)  See  the  same  principle  and  Havelock  v.  Rockwood,  8  Term  Rep. 
reasoning,  «rote,  §  174,  p,  371-2.  27r;.4nf/«;nv.F»ter,  SDougl.  649, 
This  doctrine,  as  to  ransom,  and  n,;  Woodward  v.Z,arkins,Z  Esp.  R. 
ransom-bills,  is  recognized  as  part  of  266.  And  see  decisions,  Corwe  v. 
the  law  of  nations,  m  4Bla,  Com.  Blacklntrne,  2  Dougl  641;  Webb 
67;  1  Chitty'8  Com.  L.  32,  428.  v.  Brooke,  3  Taunt  6;  Yeats  v. 
But  the  ransoming  of  any  ships,  or  Ball,  and  Kelly  v.  Grant,  1  Term 
merchandize  on  board  the  same,  and  Be  p.  73,  76.  And  where  the  master 
taken  by  an  enemy  of  Great  Britain,  of  a  British  ship,  captured  by  an 
is  absolutely  prohibited  by  the  Eng-  American,  induced  the  latter  to  re- 
lish statutes,  (22  Geo.  3,  c.  25;  43  lease  the  vessel,  on  the  former  draw- 
Oeo.  3,  c.  160;  45  Geo.  3,  c,  72 ;)  ing  a  bill  on  England  for  £1000,  by 
except  in  cases  of  extreme  necessity,  way  of  ransom,  and  the  payment  of 
continuing  to  be  allowed  by  the  which  he  countermanded  in  time,  he 
Court  of  Admiralty;  and  all  con-  was  even  allowed  to  recover  from  bis 
tracts  for  ransom,  contrary  to  those  owners  compensation,  in  the  nature 
statutes,  are  declared  void,  and  sub-  of  salvage,  for  his  services — morally 
jected  to  a  penalty  of  £500.  See  speaking,  constituting  a  perfidious 
Marshall  on  Insurances,  431.  These  breach  of  faith.  Ship  London,  2 
ransom  acts  are  to  be  considered  as  Dodson's  Rep.  74. — C. 
remedial  laws,  and  must  be  con-  (186)  Same  point,  ante,  403,  in 
strued  liberally  to  meet  the  mischief,  note  *.— C. 
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nourable;  and  a  man  of  spirit  would  submit  to  a  thousand 
deaths,  rather  than  make  so  disgraceful  a  promise. 

If  a  soldier,  meeting  an  enemy  in  a  by-place,  makes  him 
prisoner,  but  promises  him  his  life  or  liberty  on  condition  of 
his  paying  a  certain  ransom,  this  agreement  is  to  be  re- 
spected by  the  superiors:  for,  it  does  not  appear  that  the 
soldier,  left  entirely  to  himself  on  that  occasion,  has  in  any 
particular  exceeded  his  powers.  He  might,  on  the  other 
hand,  have  thought  it  imprudent  to  attack  that  enemy,  and, 
under  that  idea,  have  suffered  him  to  escape.  Under  the 
direction  of  his  superiors,  he  is  bound  to  obey:  when  alone, 
he  is  left  to  his  own  discretion.  Procopius  relates  the  ad- 
venture of  two  soldiers,  the  one  a  Goth  and  the  other  a 
Roman,  who,  being  fallen  together  into  a  pit,  mutually  pro- 
mised each  other  that  their  lives  should  be  spared:  and 
this  agreement  was  approved  by  the  Goths*. 


CHAP.  XVIL  t  416  ] 

OF  SAFE-CONDUCTS  AND   PASSPORTS, — WITH  QUESTIONS  ON     CHAP,  xvn. 
THE  RANSOM  OF  PRISONERS  OF  WAft(187). 

SAFE-CONDUCTS  and  passports  are  a  kind  of  privi-  g  265.  Na_ 
lege  insuring  safety  to  persons  in  passing  and  repassing,  or  ture  of  safe- 
to  certain  things  during  their  conveyance  from  one  place  to  c°nductB 
another.    From  the  usage  and  genius  of  the  (French}  Ian-  p^ass" 
guage,  it  appears  that  the  term  "passport"  is  used,  on  ordi- 
nary occasions,  when  speaking  of  persons  who  lie  under  no 
particular  exception  as  to  passing  and  repassing  in  safety, 
and  to  whom  it  is  only  granted  for  greater  security,  and  in 
order  to  prevent  all  debate,  or  to  exempt  them  from  some 
general  prohibition.    A  safe-conduct  is  given  to  those  who 
otherwise  could  not  safely  pass  through  the  places  where  he 
who  grants  it  is  master,— as,  for  instance,  to  a  person  charg- 
ed with  some  misdemeanor,  or  to  an  enemy.    It  is  of  the 
latter  that  we  are  here  to  treat. 

All  safe-conducts,  like  every  other  act  of  supreme  com-  §  gfic.  From 
mand,  emanate  from  the  sovereign  authority:  but  the  prince  what  au- 
may  delegate  to  his  officers  the  power  of  granting  safe-con-  *ority  theJ 
ducts;  and  they  are  invested  with  that  power,  either  by  an  emanate" 
express  commission,  or  by  a  natural  consequence  of  the  na- 

*  Hist.  Goth.  lib.  ii.  cap.  L  quoted  raaean  passes  and  licences  in  gene- 

by  Puffendorf,  book  viii.  chap.  vii.  ral,  see  1  Chitty's  Commercial  Law. 

14.  492—513  — C. 
(187)  As  to  these,  and  Mediter- 
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BOOK  in.  ture  of  their  functions.    A  general  of  an  army,  from  the 
CHAP. xvn.  very  nature  of  his  post,  can  grant  safe-conducts:  and,  as 
they  are  derived,  though  mediately,  from  the  sovereign  au- 
thority, the  other  generals  or  officers  of  the  same  prince  are 
bound  to  respect  them. 

§  267.  Not      The  person  named  in  the  safe-conduct  cannot  transfer  his 
transferable  privilege  to  another:  for,  he  does  not  know  whether  it  be  a 
^a™     matter  of  indifference  to  the  grantor  of  the  safe-conduct  that 
another,      another  person  should  use  it  in  his  stead:  and,  so  far  from 
presuming  that  to  he  the  case,  he  is  even  bound  to  presume 
the  contrary,  on  account  of  the  abuses  which  might  thence 
result;  and  he  cannot  assume  to  himself  any  further  pi'ivi- 
lege   than  was  intended  for  him.     If  the  safe-conduct  is 
granted,  not  for  persons,  but  for  certain  effects,  those  effects 
may  be  removed  by  others  besides  the  owner.    The  choice 
of  those  who  remove  them  is  indifferent,  provided  there  do 
not  lie  against  them  any  personal  exception  sufficient  to 
render  them  objects  of  just  suspicion  in  the  eye  of  him  who 
grants  the  safe-conduct,  or  to  exclude  them  ftom  the  privi- 
lege of  entering  his  territories. 

§  263.  Ex-      He  who  promises  security  by  a  safe-conduct,  promises  to 
a®>r*  **  wherever  he  has  the  command, — not  only  in  his 
own  territories,  but  likewise  in  every  place  where  any  of  his 
troops  may  happen  to  be:  and  he  is  bound,  not  only  to  for- 
[417  ]  bear  violating  that  security  either  by  himself  or  his  people, 
but  also  to  protect  and  defend  the  person  to  whom  he  has 
promised  it,  to  punish  any  of  his  subjects  who  have  offered 
him  violence,  and  oblige  them  to  make  good  the  damage*. 
§  269.  How     As  the  right  arising  from  a  safe-conduct  proceeds  entirely 
to  judge  of  from  the  wiu  of  him  who  grants  it,  that  will  is  the  standard 
riveedgfrom " b?  w.hieh  the  extent  of  the  right  is  to  be  measured ;  and  the 
a  safe  con-  will  is  discoverable  in  the  object  for  which  the  safe-conduct 
duet.         was  granted.  ^  Consequently,  a  person  who  has  barely  ob- 
tained permission  to  go  away,  does  not  thence  derive  a  right 
to  come  back  again;  and  a  safe-conduct,  granted  for  the 
simple  passage  through  a  country ,  does  not  entitle  the  bearer 
to  repass  through  it  on  his  return.    When  the  safe-conduct 
is  granted  for  a  particular  business,  it  must  continue  in  force 

*  At  the  famous  interview  at  Pe-  which  an  improper  use  had  been 

ronne,  Charles  duke  of  Burgundy,  made.  But  the  French  monarch  had 

exasperated  to  find  that  Louis  XL  dispatched  agents  to  Ghent  for  that 

had  engaged  the  people  of  Liege  to  purpose,  hefore  there  was  any  ques- 

take  up  arms  against  him,  paid  no  turn  of  the  meeting  at  Peronne ;  and 

respect  to  the  safe-conduct  which  he  Charles,  in  the  transports  of  blind 

had  granted  to  that  prince.   If  Louis  resentment,  excited  by  the  disagree- 

had  plotted  and  negotiated  their  de-  able  and  unexpected   intelligence, 

faction,  while  he  was  at  Peronne,  committed  a  flagrant  breach  of  the 

Charles  would  have  been  justifiable  law  of  nations, 
in   disregarding  a  safe-conduct  of 
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until  that  business  is  concluded,  and  the  person  has  had  BOOK  in. 
time  to  depart :  if  it  is  specified  to  be  granted  for  a  journey, CHA?-  *v"* 
it  will  also  serve  for  the  person's  return,  since  both  passage 
and  return  are  included  in  a  journey.     As  this  privilege 
consists  in  the  liberty  of  going  and  coming  in  safety,  it  differs 
from  a  permission  to  settle  in  any  particular  place,  and  con- 
sequently cannot  give  a  right  to  stop  any  where  for  a  length 
of  time,  unless  on  some  special  business,  in  consideration  of 
which  the  safe-conduct  was  asked  and  granted. 

A  safe-conduct  given  to  a  traveller,  naturally  includes  his  §270.Whe- 
baggage,  or  his  clothes,  and  other  things  necessary  for  his  ^J !t  s"~ 
journey,  with  even  one  or  two  domestics,  or  more,  according  a^esftn<i8" 
to  the  rank  of  the  person.  But,  in  all  these  respects,  as  weQ  domestics. 
as  in  the  others  which  we  have  just  noticed  above,  the  safest 
mode,  especially  when  we  have  to  do  with  enemies  or  other 
suspected  persons,  is,  to  specify  and  distinctly  enumerate  the 
particulars,  in  order  to  obviate  every  difficulty.  Accordingly, 
such  is  the  practice  which  at  present  prevails ;  and,  in  grant- 
ing safe-conducts,  it  is  the  custom  expressly  to  include  the 
baggage  and  domestics. 

Though  a  permission  to  settle  any  where,  granted  to  the  §271.  Safe- 
father  of  a  family,  naturally  includes  his  wife  and  children, conduc* 
it  is  otherwise  with  a  safe-conduct ;  because  it  seldom  hap-  ^e^ather, 
pens  that  a  man  settles  in  a  pkce  without  having  his  family  does  notin- 
with  him;  whereas,  on  a  journey,  it  is  more  usual  to  travel  dude  his 
without  them.  y' 

A  safe-conduct,  granted  to  a  person  for  himself  and  Jb'f  §272.  Safe- 
retinue,  cannot  give  him  a  right  of  bringing  with  him  persons  conduct 
justly  suspected  by  the  state,  or  who  have  been  banished,  SJSJSK 
or  have  fled  from  the  country  on  account  of  any  crime;  nor  one  and  his 
can  it  serve  as  a  protection  to  such  men :  for,  the  sovereign  »*»»*. 
who  grants  a  safe-conduct  in  those  general  terms,  does  not  r  4*13  ] 
suppose  that  it  will  be  presumptuously  abused  for  the  pur- 
pose of  bringing  persons  into  his  territories  who  have  been 
guilty  of  crimes,  or  have  particularly  offended  him. 

A  safe-conduct,  given  for  a  stated  term,  expires  at  the  §27$.  Term 
end  of  the  term  specified  therein;  and  the  bearer,  if  he  «f  the  safe- 
does  not  retire  before  that  time,  may  be  arrested,  and  even  conduqt- 
punished,  according  to  circumstances,  especially  if  he  has 
given  room  for  suspicion  by  an  affected  delay. 

But,  if  forcibly  detained,  as,  by  sickness,  so  as  to  be  un-  §  274.   A 
able  to  depart  in  time,  a  proper  respite  should  be  allowed  P®"0?^ 
him ;  for,  a  promise  of  security  has  been  made  to  him :  and,  Beyond" 
though  it  was  made  only  for  a  limited  time,  it  is  not  by  any  the  term, 
fault  of  his  own  that  he  has  been  prevented  from  departing 
within  the  term.    The  case  is  different  from  that  of  an 
enemy  coming  into  our  country  during  a  truce :  to  the  latter 
we  have  made  no  particular  promise:  he,  at  his  own  peril, 
takes  advantage  of  a  general  liberty  allowed  by  the  suspen- 
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BOOK  m.  sion  of  hostilities.     All  we  have  promised  to  the  enemy,  is, 
CHIT,  xvn.  (;0  forbear  hostilities  for  a  certain  time;  and,  at  the  expira- 
tion of  that  term,  it  is  a  matter  of  importance  to  us  that  we 
be  at  liberty  to  let  the  war  freely  take  its  course,  without 
being  impeded  by  a  variety  of  excuses  and  pretexts, 
§  275.  The     The  safe-conduct  does  not  expire  at  the  decease  or  de« 
ductdoes     Pos*tion  °^  ^im  who  granted  it ;  for,  it  was  given  in  virtue 
not  exptre   °f  the  sovereign  authority,  which  never  dies,  and  whose 
at  the  death  efficacy  exists  independent  of  the  person  intrusted  with 

°aJe?t*h°  *ke  exerc*se  °f  **•      I*  is  wfth   ^s   act  as  wfrk   Ot^er  °r<^" 

gave  lt'  nances  of  the  public  power ;  their  validity  or  duration  does 
not  depend  on  the  life  of  him  who  enacted  them,  unless,  by 
their  very  nature,  or  by  express  declaration,  they  are  per- 
sonally confined  to  him. 

§276.  HOW     The  successor,  nevertheless,  may  revoke  a  safe-conduct, 
it  may  be    if  he  jias  gOOd  reasons  for  the  revocation.     Even  he  who 
revo  e  .     jiag  gran£e(|  ^  may  fa  ]faQ  case  revoke  it :  nor  is  he  always 
obliged  to  make  known  his  reasons.     Every  privilege,  when 
it  becomes  detrimental  to  the  state,  may  be  revoked, — a 
gratuitous  privilege,  purely  and  simply, — a  purchased  pri- 
vilege, on  giving  an  indemnification  to  the  parties  concerned. 
Suppose  a  prince  or  his  general  is  preparing  for  a  secret 
expedition, — must  he  suffer  any  person,  under  cover  of  a 
safe-conduct,  antecedently  obtained,  to  come  and  pry  into 
his  preparatives,  and  give  the  enemy  intelligence  of  them  ? 
But  a  safe-conduct  is  not  to  be  converted  into  a  snare :  if 
it  be  revoked,  the  bearer  must  be  allowed  time  and  liberty 
to  depart  in  safety.     If  he,  like  any  other  traveller,  be  de- 
tained for  some  time,  in  order  to  prevent  his  carrying  in- 
telligence to  the  enemy,  no  ill-treatment  is  to  be  offered 
him ;  nor  is  he  to  be  kept  longer  than  while  the  reasons  for 
his  detainder  subsist. 

§277.  Safe-  If  a  safe-conduct  contains  this  clause — "  For  suck  time 
conduct  QS  We  shall  think  Jit"  it  gives  only  a  precarious  right,  and 
clause,  >r  *s  ^vocable  every  moment :  but,  until  it  has  been  expressly 
such  time  as  revoked,  it^  remains  valid.  It  expires  on  the  death  of  him 
we  shall  who  gave  it,  who,  from  that  moment,  ceases  to  will  the 
f  *  419  1  cont*nuat*on  °f  tf*e  privilege.  But  it  must  always  be  un- 
*-  J  derstood,  that,  when  a  safe-conduct  expires  in  this  manner, 

the  bearer  is  to  be  allowed  a  proper  time  for  his  safe 
departure. 
§  278.  Con-     After  having  discussed  the  right  of  making  prisoners  of 

JS^toSwap*~the  °k%ation  of  the  ^ptor  to  release  them  at  the 

ransom  of  peace,  by  exchange  or  ransom, — and  that  of  their  sovereign 

prisoners,    to  obtain  their  liberty, — it  remains  to  consider  the  nature 

of  those  conventions  whose  object  is  the  deliverance  of  these 

unfortunate  sufferers.    If  the  belligerent  sovereigns  have 

agreed  on  a  cartel  for  the  exchange  or  ransom  of  prisoners, 

they  are  bound  to  observe  it  with  equal  fidelity  as  any  other 
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convention.  But  if  (as  was  frequently  the  practice  in  former  BOOK  m. 
times)  the  state  leaves  to  each  prisoner,  at  least  during  the  SE*£J52!: 
continuance  of  the  war,  the  care  of  redeeming  himself— 
such  private  conventions  present  a  number  of  questions,  of 
which  we  shall  only  touch  on  the  principal  ones. 

He  who  has  acquired  a  lawful  right  to  demand  a  ransom  §  279,  The 
from  his  prisoner,  may  transfer  his  right  to  a  third  person.  «W*  of  dc- 
This  was  practised  in  the  last  ages.    It  was  frequent  for™^fn*v 
military  men  to  resign  their  prisoners,  and  transfer  all  the  be  trans-  ' 
rights  they  had  over  them  into  other  hands.    But  as  the  fc«^- 
person  who  takes  a  prisoner  is  bound  to  treat  him  with 
justice  and  humanity  (§  150),  he  must  not,  if  he  wishes  that 
his  conduct  should  be  free  from  censure*  transfer  his  right, 
in  an  unlimited  manner,  to  one  who  might  make  an  improper 
use  of  it :  when  he  has  agreed  with  his  prisoner  concerning 
the  price  of  his  ransom,  he  may  transfer  to  whom  he  pleases 
the  right  to  demand  the  stipulated  sum. 

When  once  the  agreement  is  made  with  a  prisoner  for  §230.  What 
the  price  of  his  ransom,  it  becomes  a  perfect  contract,  and  ™*  an*lu\. 
cannot  be  rescinded  under  pretence  that  the  prisoner  is  ti^SUST" 
discovered  to  be  richer  than  was  imagined :  for  it  is  by  no  for  the  iate 
means  necessary  that  the  rate  should  be  proportioned  tooftheran- 
the  wealth  of  the  prisoner,  since  that  is  not  the  scale  by s  m' 
which  we  measure  the  right  to  detain  a  prisoner  of  war 
(§§  148,  153).     But  it  is  natural  to  proportion  the  price  of 
the  ransom  to  the  prisoner's  rank  in  the  hostile  army,  be- 
cause the  liberty  of  an  officer  of  distinction  is  of  greater  con- 
sequence than  that  of  a  private  soldier  or  an  inferior  officer. 
If  the  prisoner  has  not  only  concealed,  but  disguised  his 
rank,  it  is  a  fraud  on  his  part,  which  gives  the  captor  a 
right  to  annul  the  compact. 

If  a  prisoner,  having  agreed  on  the  price  of  his  ransom,  I  »i.   A 
dies  before  payment,  it  is  asked  whether  the  stipulated  •«»  gJ^nT 
be  due,  and  whether  the  heirs  are  bound  to  pay  it?    They  payment  of 
undoubtedly  are,  if  the  prisoner  died  in  the  possession  of  ransom, 
his  liberty :   for,  from  the  moment  of  his  release,  in  con- 
sideration of  which  he  had  promised  a  sum,  that  sum  be- 
comes due,  and  does  not  at  all  belong  to  his  heirs.    But  if 
he  had  not  yet  obtained  his  liberty,  the  price  which  was  to 
have  been  paid  for  it  is  not  a  debt  on  him  or  his  heirs,  [  430  ] 
unless  he  had  made  his  agreement  in  a  different  manner: 
and  he  is  not  reputed  to  have  received  his  liberty  until  the 
moment  when  he  is  perfectly  free  to  depart  at  pleasure,— 
when  neither  the  person  who  held  him  prisoner,  nor  that 
person'si  sovereign,  opposes  his  release  and  departure. 

If  he  has  only  been  permitted  to  take  a  journey,  tor  the 
purpose  of  prevailing  on  his  friends  or  his  sovereign  to 
furnish  him  with  the  means  of  ransoming  himself,  and  dies 

L  L 
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BOOK  in.  before  he  is  possessed  of  his  full  liberty,  before  he  is  finally 
CHAP.  \vu.  discharged  from  his  parole,  nothing  is  due  for  his  ransom. 

If,  after  having  agreed  on  the  price,  he  is  detained  in 
prison  till  the  time  of  payment,  and  there  dies  in  the  in- 
terim, his  heirs  are  not  hound  to  pay  the  ransom — such 
an  agreement  being,  on  the  part  of  the  person  who  held  him 
prisoner,  no  more  than  a  promise  of  giving  him  his  liberty 
on  the  actual  payment  of  a  certain  sum.  A  promise  of 
buying  and  selling,  does  not  bind  the  supposed  purchaser 
to  pay  the  price  of  the  article  in  question,  if  it  happens  to 
perish  before  the  completion  of  the  purchase.  But  if  the 
contract  of  sale  be  perfect,  the  purchaser  must  pay  the  price 
of  the  thing  sold,  though  it  should  happen  to  perish  before 
delivery,  provided  there  was  no  fault  or  delay  on  the  part  of 
the  vendor.  For  this  reason,  if  the  prisoner  has  absolutely 
concluded  the  agreement  for  his  ransom,  acknowledging 
himself,  from  that  moment,  debtor  for  the  stipulated  sum, — 
and  is  nevertheless  still  detained,  no  longer  indeed  as  a 
prisoner,  but  as  surety  for  the  paynient,~~the  price  of  the 
ransom  is  due,  notwithstanding  the  circumstance  of  his 
dying  in  the  interim. 

If  the  agreement  says  that  the  ransom  shall  be  paid  on  a 
certain  day,  and  the  prisoner  happens  to  die  before  that 
day,  the  heirs  are  bound  to  pay  the  sum  agreed  on :  for  the 
ransom  was  due;  and  the  appointed  day  was  assigned 
merely  as  the  term  of  payment. 

§  282.  Pri-      From  a  rigid  application  of  the  same  principles,  it  fol- 
soner  re-     JOWs  that  a  prisoner,  who  has  been  released  on  condition  of 
cSitioT  of  procuring  the  release  of  another,  should  return  to  prison, 
procuring    in  case  the  latter  happens  to  die  before  he  has  been  able  to 
the  release  procure  him  his  liberty.     But  certainly  such  an  unfortunate 
o  another.   cage  jg^  entjt]e£j  to  \eii^y .  anj  equity  seems  to  require  that 
this  prisoner  should  be  allowed  to  continue  in  the  enjoyment 
of  that  liberty  which,  has  been  granted  to  him,  provided  he 
pays  affair  equivalent  for  it,  since  he  is  now  unable  to  pur- 
chase it  precisely  at  the  price  agreed  on, 

Ifer're*""  *?  a  PrisQ.ner>  who  has  been  &%  set  at  liberty,  after 
tafeenbefore  having  promised  but  not  paid  his  ransom,  happens  to  be 
he  has  paid  taken  a  second  time,  it  is  evident  that,  without  being  ex- 
his  former  empted  from  the  payment  of  his  former  ransom,  he  will 

have  to  pay  a  second,  if  he  wishes  to  recover  his  liberty. 
§  284.  Pri-      On  the  other  hand,  though  the  prisoner  has  agreed  for 
ednbeforeChe the  Price  of  his  ransom,  if,  before  the  execution  of  the  corn- 
has  received  pact, — before  he  is  set  at  liberty  in  virtue  of  it, — he  be  re- 

'i taken  and  delivere<J  by  Iljs  own  Pai'ty>  he  owes  nothing.     I 
J  here  evidently  suppose  that  the  contract  for  his  ransom  was 
not  completed,  and  that  the  prisoner  had  not  acknowledged 
himself  debtor  for  the  sum  agreed  on.    The  person  who 
held  him  prisoner,  had,  as  it  were,  only  made  him  a  promise 
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of  selling,  and  he  had  promised  to  purchase:  but  the  pur-  BOOK  m. 
chase  and  sale  had  not  actually  passed  into  effect;  the  pro-  CHAP,  xvn. 
perty  was  not  actually  transferred. 

The  property  of  a  prisoner's  effects  is  not  vested  in  the  §  285.  Whe- 
captor,  except  so  far  as  he  seizes  on  those  effects  at  the  ^ the 
time  of  his  capture.     Of  this  there  is  no  doubt,  in  these  which  a  prf- 
modern  times  when  prisoners  of  war  are  not  reduced  tosonerhas 
slavery.    And  even  by  the  law  of  nature,  the  property  of  a  fonnd 
slave's  goods  does  not,  without  some  other  reason,  pass  to  Snceai/be- 
the  master  of  the  slave.    There  is  nothing  in  the  nature  of  long  to  him. 
slavery,  which  can  of  itself  produce  that  effect    Though  a 
man  obtains  certain  rights  over  the  liberty  of  another,  does 
it  thence  follow  that  he  shall  have  a  right  over  his  property 
also  ?    When,  therefore,  the  enemy  has  not  plundered  his 
prisoner,  or  when  the  latter  has  found  means  to  conceal 
something  from  the  captor's  search,  whatever  he  has  thus 
saved  stiff  continues  to  be  his  own  property,  and  he  may 
employ  it  towards  the  payment  of  his  ransom.    At  present, 
even  the  plundering  of  prisoners  is  not  always  practised: 
the  greedy  soldier  sometimes  proceeds  to  such  lengths; 
but  an  officer  would  think  it  an  indelible  stain  on  his  cha- 
racter, to  have  deprived  them  of  the  smallest  article.    A 
party  of  private  French  troopers,  who  had  captured  a 
British  general  at  the  battle  of  Rocoux,  claimed  no  right  to 
any  thing  belonging  to  their  prisoner,  except  his  arms 
alone. 

The  death  of  the  prisoner  extinguishes  the  captor's  §286.  Hos- 
right.    Wherefore,  if  any  person  is  given  as  a  hostage  in  I8*6*  &ven 
order  to  procure  a  prisoner  s  enlargement,  he  ought  to  be  ieLe  ofT 
released  the  moment  the  prisoner  dies;  and,  on  the  other  prisoner. 
hand,  if  the  hostage  dies,  his  death  does  not  reinstate  the 
prisoner  in  the  possession  of  his  liberty.    The  reverse  of 
this  is  true,  if  the  one,  instead  of  being  simply  a  hostage  for 
the  other,  had  been  substituted  in  his  st 
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IT  is  a  question  very  much  debated,  whether  a  sovereign  §  287. 
is  bound  to  observe  the  common  laws  of  war  towards  rebel-  Foundation 
lious  subjects  who  have  openly  taken  up  arms  against  him?  ^.th1asovc" 
A  flatterer,  or  a  prince  of  a  cruel  and  arbitrary  disposition,  rights 
will  immediately  pronounce  that  the  laws  of  war  were  not  against  the 
made  for  rebels,  for  whom  no  punishment  can  be  too  severe. rcbels* 
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OK  in.  Let  us  proceed  more  soberly,  and  reason  from  the  incon- 
>P'XV"T*  testible  principles  above  laid  down.  In  order  clearly  to 
discover  what  conduct  the  sovereign  ought  to  pursue  to- 
wards revolted  subjects,  we  must,  in  the  first  place,  recol- 
lect that  all  the  sovereign's  rights  are  derived  from  those  of 
the  state  or  of  civil  society,  from  the  trust  reposed  in  him, 
from  the  obligation  he  lies  under  of  watching  over  the  wel- 
fare of  the  nation,  of  procuring  her  greatest  happiness,  of 
maintaining  order,  justice,  and  peace  within  her  bounda- 
ries (Book  L  Chap.  IV.)-  Secondly,  we  must  distinguish 
the  nature  and  degree  of  the  different  disorders  which  may 
disturb  the  state,  and  oblige  the  sovereign  to  take  up  arms, 
or  substitute  forcible  measures  instead  of  the  milder  in- 
fluence of  authority. 

ss.  who     The  name  of  rebels  is  given  to  all  subjects  who  unjustly 
rebels,   take  up  arms  against  the  ruler  of  the  society,  whether  their 
view  be  to  deprive  him  of  the  supreme  authority,  or  to 
resist  his  commands  in  some  particular  instance,  and  to  im- 
pose conditions  on  him. 

!S9.  po-      A  popular  commotion  is  a  concourse  of  people  who  as- 
lar  com-  senible  in  a  tumultuous  manner,  and  refuse  to  Ksten  to  the 
fection1"  vo*ce  °^  *e^r  superiors,  whether  the  design  of  the  assem- 
lition.  '   bled  multitude  be  levelled  against  the  superiors  themselves, 
or  only  against  some  private  individuals.    Violent  commo- 
tions of  this  kind  take  placa  when  the  people  think  them- 
selves aggrieved ;  and  there  is  no  order  of  men  who  so  fre- 
quently give  rise  to  them  as  the  tax-gatherers.     If  the  rage 
of  the  malcontents  be  particularly  levelled  at  the  magis- 
trates, or  others  vested  with  the  public  authority,  and  they 
proceed  to  a  formal  disobedience  or  acts  of  open  violence, 
this  is  called  a  sedition.    When  the  evil  spreads, — when  it 
infects  the  majority  of  the  inhabitants  of  a  city  or  province, 
and  gains  such  strength  that  even  the  sovereign  himself  is 
no  longer  obeyed, — it  is  usual  more  particularly  to  distin- 
guish such  a  disorder  by  the  name  of  insurrection. 
90.  HOW     All  these  violences  disturb  the  public  order,  and  are 
state  crimes,  even  when  arising  from  just  causes  of  com- 


press'0  pk*nt'  For  violent  measures  are  forbidden  in  civil  society: 
m.  the  injured  individuals  should  apply  to  the  magistrate  for 
redress;  and  if  they  do  not  obtain  justice  from  that  quarter, 
they  may  lay  their  complaints  at  the  foot  of  the  throne. 
Every  citizen  should  even  patiently  endure  evils  which  are 
not  insupportable,  rather  than  disturb  the  public  peace.  A 
denial  of  justice  on  the  part  of  the  sovereign,  or  affected 
delays,  can  alone  excuse  the  furious  transports  of  a  people 
whose  patience  has  been  exhausted, — and  even  justify 
them,  if  the  evils  be  intolerable,  and  the  oppression  great 
and  manifest  But  what  conduct  shall  the  sovereign  ob- 
serve towards  the  insurgents?  I  answer,  in  general, — such 
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conduct  as  shall  at  the  same  time  be  the  most  consonant  to  ROOK  in. 
justice,  and  the  most  salutary  to  the  state.  Although  it  be  cnApxvm, 
his  duty  to  repress  those  who  unnecessarily  disturb  the 
public  peace,  he  is  bound  to  shew  clemency  towards  unfor- 
tunate persons,  to  whom  just  causes  of  complaint  have  been 
given,  and  whose  sole  crime  consists  in  the  attempt  to  do  them- 
selves justice:  they  have  been  deficient  in  patience  rather 
than  fidelity.  Subjects  who  rise  against  their  prince  with-  [  483  ] 
out  cause  deserve  severe  punishment:  yet,  even  in  this 
case,  on  account  of  the  number  of  the  delinquents,  cle- 
mency becomes  a  duty  in  the  sovereign.  Shall  he  depopu- 
late a  city,  or  desolate  a  province,  in  order  to  punish  her 
rebellion?  Any  punishment,  however  just  in  itself,  which 
embraces  too  great  a  number  of  persons,  becomes  an  act  of 
downright  cruelty.  Had  the  insurrection  of  the  Nether- 
lands against  Spain  been  totally  unwarrantable,  universal 
detestation  would  still  attend  the  memory  of  the  duke  of 
Alva,  who  made  it  his  boast  that  he  had  caused  twenty 
thousand  heads  to  be  struck  off  by  the  hands  of  the  com- 
mon executioner.  Let  not  his  sanguinary  imitators  expect  to 
justify  their  enormities  by  the  plea  of  necessity.  What 
prince  ever  suffered  more  outrageous  indignities  from  his 
subjects  than  Henry  the  Great,  of  France?  Yet  his  vic- 
tories were  ever  accompanied  by  an  uniform  clemency ;  and 
that  excellent  prince  at  length  obtained  the  success  he  de- 
served: he  gained  a  nation  of  faithful  subjects;  whereas  the 
duke  of  Alva  caused  his  master  to  lose  the  United  Pro-* 
vinces.  Crimes  in  which  a  number  of  persons  are  involved, 
are  to  be  punished  by  penalties  which  shall  equally  fall  on 
all  the  parties  concerned:  the  sovereign  may  deprive  a  town 
of  her  privileges,  at  least  till  she  has  fully  acknowledged  her 
fault:  as  to  corporal  punishment,  let  that  be  reserved  for 
the  authors  of  the  disturbances, — for  those  incendiaries  who 
incite  the  people  to  revolt.  But  tyrants  alone  will  treat,  as 
seditious,  those  brave  and  resolute  citizens  who  exhort  the 
people  to  preserve  themselves  from  oppression,  and  to  vin- 
dicate their  rights  and  privileges:  a  good  prince  will  com- 
mend such  virtuous  patriots,  provided  their  zeal  be  temper- 
ed with  moderation  and  prudence.  If  he  has  justice  and 
his  duty  at  heart, — if  he  aspires  to  that  immortal  and  un- 
sullied glory  of  being  the  father  of  his  people,  let  him  mis- 
trust the  selfish  suggestions  of  that  minister  who  represents 
to  him  as  rebels  all  those  citizens  who  do  not  stretch  out 
their  necks  to  the  yoke  of  slavery, — who  refuse  tamely  ta 
crouch  under  the  rod  of  arbitrary  power. 

In  many  cases,  the  safest  and  at  the  same  time  the  most  §  201.  He 
just  method  of  appeasing  seditions  is,  to  give  the  people  sa-*8  bound  to 
tisfdction.    And  if  there  existed  no  reasons  to  justify  the JJSSiiE 
insurrection  (a  circumstance  which  perhaps  never  happens),  has  made  to 

the  rebels. 
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BOOK  nr.  even  in  such  case,  it  becomes  necessary,  as  we  have  above 
cHAp.Evnt.  observed,  to  grant  an  amnesty  where  the  offenders  are  nu- 
merous. When  the  amnesty  is  once  published  and  ac- 
cepted, all  the  past  must  be  buried  in  oblivion;  nor  must 
any  one  be  called  to  account  for  what  has  been  done  during 
the  disturbances:  and  in  general,  the  sovereign,  whose 
word  ought  ever  to  be  sacred,  is  bound  to  the  faithful  ob- 
servance of  every  promise  he  has  made,  even  to  rebels, — I 
mean,  to  such  of  his  subjects  as  have  revolted  without 
reason  or  necessity.  If  his  promises  are  not  inviolable,  the 
rebels  will  have  no  security  in  treating  with  him:  when 
[  424  ]  they  have  once  drawn  the  sword,  they  must  throw  away 
the  scabbard,  as  one  of  the  ancients  expresses  it;  and  the 
prince,  destitute  of  the  more  gentle  and  salutary  means  of 
appeasing  the  revolt,  will  have  no  other  remaining  expe- 
dient than  that  of  utterly  exterminating  the  insurgents. 
These  will  become  formidable  through  despair;  compassion 
will  bestow  succours  on  them;  their  party  wfll  increase,  and 
the  state  will  be  in  danger.  What  would  have  become  of 
France,  if  the  leaguers  had  thought  it  unsafe  to  rely  on  the 
promises  of  Henry  the  Great?  The  same  reasons  which 
should  render  the  faith  of  promises  'inviolable  and  sacred 
between  individual  and  individual,  between  sovereign  and 
sovereign,  between  enemy  and  enemy  (Book  II.  §§163  218, 
&c.j  and  Book  III.  §  174),  subsist  in  all  their  force  between 
the  sovereign  and  his  insurgent  or  rebellious  subjects. 
However,  if  they  have  extorted  from  him  odious  conditions, 
which  are  inimical  to  the  happiness  of  the  nation  or  the 
welfare  of  the  state, — as  he  has  no  right  to  do  or  grant  any 
thing  contrary  to  that  grand  rule  of  his  conduct,  which,  is  at 
die  same  time  the  measure  of  his  power,  he  may  justly  re- 
voke any  pernicious  concessions  which  he  has  been  obliged 
to  make,  provided  the  revocation  be  sanctioned  by  the  con- 
sent of  the  nation,  whose  opinion  he  must  take  on  the  sub- 
ject, in  the  manner  and  forms  pointed  out  to  him  by  the 
constitution  of  the  state.  But  trad  remedy  is  to  be  used 
with  great  reserve,  and  only  in  matters  of -high  importance, 
lest  the  faith  of  promises  should  be  weakened  and  brought 
into  disrepute*. 

§  202.  Civil     When  a  party  is  formed  in  a  state,  who  no  longer  obey 
wyr>         the  sovereign,  and  are  possessed  of  sufficient  strength  to  op- 
pose him, — or  when,  in  a  republic,  the  nation  is  divided  into 
two  opposite  factions,  and  both  sides  take  up  arms,-— this  fe 
called  a  civil  war.    Some  writers  confine  this  term  to  a  just 

*  AD  instance  of  this  occurs  in  the  king  revoked  the  concessions  which 

transactions  which  took  place  after  he  bad  been  obliged  to  make  to  the 

the  insurrection  at  Madrid,  in  1766.  Insurgent  populace:  but  he  suffered 

At  the  requisition  of  the  cortes,  the  the  amnesty  to  remain  in  force. 
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insurrection  of  the  subjects  against  their  sovereign,  to  dis-  BOOK  in. 
tinguish  that  lawful  resistance  from  rebellion,  which  is  an  clrAP-XV1"- 
open  and  unjust  resistance.  But  what  appellation  will  they 
give  to  a  war  which  arises  in  a  republic  torn  by  two  fac- 
tions, —  or  in  a  monarchy,  between  two  competitors  for  the 
crown?  Custom  appropriates  the  term  of  "  civil  war"  to 
every  war  between  the  members  of  one  and  the  same  poli- 
tical society.  If  it  be  between  part  of  the  citizens  on  the 
one  side,  and  the  sovereign  with  those  who  continue  in  obe- 
dience to  him  on  the  other,  —  provided  the  malcontents 
have  any  reason  for  taking  up  arms,  nothing  farther  is  re- 
quired to  entitle  such  disturbance  to  the  name  of  civil  war, 
and  not  that  of  rebellion.  This  latter  term  is  applied  only 
to  such  an  insurrection  against  lawful  authority  as  is  void 
of  all  appearance  of  justice.  The  sovereign  indeed  never 
fails  to  bestow  the  appellation  of  rebels  on  all  such  of  his  [  425  ] 
subjects  as  openly  resist  him:  but,  when  the  latter  have  ac- 
quired sufficient  strength  to  give  him  effectual  opposition, 
and  to  oblige  him  to  carry  on  the  war  against  them  accord- 
ing to  the  established  rules,  he  must  necessarily  submit  to 
the  use  of  the  term  "  civil  war." 

It  is  foreign  to  our  purpose  in  this  place  to  weigh  the  §  293.  A. 
reasons  which  may  authorise  and  justify  a  civil  war:  we  civil  war 
have  elsewhere  treated  of  the  cases  wherein  subjects  may*'0*!"? 
resist  the  sovereign  (Book  I.  Chap.  IV.).    Setting,  there-  pendent" 
fore,  the  justice  of  the  cause  wholly  out  of  the  question,  it  parties. 
only  remains^for  us  to  consider  the  maxims  which  ought  to 
be  observed  in  a  civil  war,  and  to  examine  whether  the  so- 
vereign in  particular  is,  on  such  an  occassion,  bound  to 
conform  to  the  established  laws  of  war. 

A  civil  war  breaks  the  bands  of  society  and  government, 
or  at  least  suspends  their  force  and  effect:  it  produces  in 
the  nation  two  independent  parties,  who  consider  each 
other  as  enemies,  and  acknowledge  no  common  judge. 
Those  two  parties,  therefore,  must  necessarily  be  consi- 
dered as  thenceforward  constituting,  at  least  for  a  time,  two 
separate  bodies,  two  distinct  societies.  Though  one  of  the 
parties  may  have  been  to  blame  in  breaking  the  unity  of 
the  state  and  resisting  the  lawful  authority,  they  are  not  the 
less  divided  in  fact.  Besides,  who  shall  judge  them?  who 
shall  pronounce  on  which  side  the  right  or  the  wrong  lies? 
On  earth  they  have  no  common  superior.  They  stand 
therefore  in  precisely  the  same  predicament  as  two  nations, 
who  engage  in  a  contest,  and,  being  unable  to  come  to  an 
agreement,  have  recourse  to  arms. 

This  being  the  case,  it  is  very  evident  that  the  common  §204.  They 
laws  of  war,—  those  maxims  of  humanity,  moderation,  and  are  to  ?^ 
honour,  which  we  have  already  detailed  in  the  course  of  wmmoa0 
this  work,—  ought  to  be  observed  by  both  parties  in  every  laws  of  war. 
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BOOK  in.  civil  war.  For  the  same  reasons  which  render  the  observ- 
CUAP.XVUI.  ance  Of  those  maxims  a  matter  of  obligation  between  state 
and  state,  it  becomes  equally  and  even  more  necessary  in 
the  unhappy  circumstance  of  two  incensed  parties  lacerating 
their  common  country.  Should  the  sovereign  conceive  he 
has  a  right  to  hang  up  his  prisoners  as  rebels,  the  opposite 
party  will  make  reprisals*: — if  he  does  not  religiously  ob- 
serve the  capitulations,  and  all  other  conventions  made  with 
his  enemies,  they  will  no  longer  rely  on  his  word: —  should 
he  burn  and  ravage,  they  will  follow  his  example;  the  war 
will  become  cruel,  horrible,  and  every  day  more  destructive 

[  •!•£(>  ]  to  the  nation.  The  duke  de  Montpensier's  infamous  and 
barbarous  excesses  against  the  reformed  party  in  France 
are  too  well  known:  the  men  were  delivered  up  to  the  exe- 
cutioner* and  the  women  to  the  brutality  of  the  soldiers. 
What  was  the  consequence?  the  protestants  became  exas- 
perated; they  took  vengeance  of  such  inhuman  practices; 
and  the  war,  before  sufficiently  cruel  as  a  civil  and  religious 
war,  became  more  bloody  and  destructive.  Who  could 
without  horror  read  of  the  savage  cruelties  committed  by 
the  Baron  Des  Adrets?  By  turns  a  catholic  and  a  pro- 
testant,  he  distinguished  himself  by  his  barbarity  on  both 
sides.  At  length  it  became  necessary  to  relinquish  those 
pretensions  to  judicial  authority  over  men  who  proved  them- 
selves capable  of  supporting  their  cause  by  force  of  arms, 
and  to  treat  them,  not  as  criminals,  but  as  enemies.  Even 
the  troops  have  often  refused  to  serve  in  a  war  wherein  the 
prince  exposed  them  to  cruel  reprisals.  Officers  who  had 
the  highest  sense  of  honour,  though  ready  to  shed  their  blood 
in  the  field  of  battle  for  his  service,  have  not  thought  it  any 
part  of  their  duty  to  run  the  hazard  of  an  ignominious  death. 
Whenever,  therefore,  a  numerous  body  of  men  think  they 
have  a  right  to  resist  the  sovereign,  and  feel  themselves  in  a 
condition  to  appeal  to  the  sword,  the  war  ought  to  be  car- 
ried on  by  the  contending  parties  in  the  same  manner  as  by 
two  different  nations;  and  they  ought  to  leave  open  the 
same  means  for  preventing  its  being  carried  to  outrageous 
extremities,  and  for  the  restoration  of  peace. 

When  the  sovereign  has  subdued  the  opposite  party,  and 
reduced  them  to  submit  and  sue  for  peace,  he  may  except 

*  The  prince  of  Conde,  comman-  The  duke  of  Alva  made  it  a  prac- 

der  of  Louis  Kill's  fences  against  the  tice  to  condemn  to  death  every  pri- 

reformed  party,  having  hanged  sixty-  soner  he  took  from  the  confederates 

four  officeis  whom  he  had  made  pi i-  m  the  Netherlands.    They,  on  their 

soners  during  the  civil  \var,  the  pro-  pait,  letaliated,  and  at  length  com- 

tcstants  resolved   upon   letahation;  pelled  him  to  respect  the  law  of  na- 

and  the  duke  de  Rohan,  who  com-  tions  and  the  rules  of  war  xn  his  con- 

manded  them,  caused  an  equal  num-  duct  towards  them*    Grotms,  Ann. 

ber  of  catholic  officers  to  be  hanged.  lib.  n. 
Bee  Menioiresde  Rohan, 
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from  the  amnesty  the  authors  of  the  disturbances, — the  DOO&HI. 
heads  of  the  party:  he  may  bring  them  to  a  legal  trial,  and  CHAP xvm. 
punish  them,  if  they  be  found  guilty.  He  may  act  in  this 
manner  particularly  on  occasion  of  those  disturbances  in 
which  the  interests  of  the  people  are  not  so  much  the  object 
in  view  as  the  private  aims  of  some  powerful  individuals, 
and  which  rather  deserve  the  appellation  of  revolt  than  of 
civil  war.  Such  was  the  case  of  the  unfortunate  duke  of 
Montmorency: — he  took  up  arms  against  the  king,  in  sup- 
port of  the  duke  of  Orleans;  and  being  defeated  and  taken 
prisoner  at  the  battle  of  Castelnaudari,  he  lost  his  life  on  a 
scaffold^  by  the  sentence  of  the  parliament  of  Toulouse.  If 
he  was  generally  pitied  by  all  men  of  worth  and  sentiment, 
it  was  because  they  viewed  him  rather  as  an  opponent  to 
the  exorbitant  power  of  an  imperious  minister,  than  as  a 
rebel  against  his  sovereign,— and  that  his  heroic  virtues 
seemed  to  warrant  the  purity  of  his  intentions*. 

When  subjects  take  up  arms  without  ceasing  to  acknow-  §  295.  The 
ledge  the  sovereign,  and  only  for  the  purpose  of  obtaining  a  ^JjJjJ  °* 
redress  of  their  grievances,  there  are  two  reasons  for  ob-  t^Sed*" 
serving  the  common  laws  of  war  towards  them: — First,  an  according  to 
apprehension  lest  the  civil  war  should  become  more  cruel  S^Jaw  •» 
and  destructive  by  the  insurgents  making  retaliation,  which,  L  *47   J 
as  we  have  already  observed,  they  will  not  fail  to  do,  in  re- 
turn for  the  severities  exercised  by  the  sovereign.    2.  The 
danger  of  committing  great  injustice  by  hastily  punishing 
those  who  are  accounted  rebels.    The  flames  of  discord  and 
civil  war  are  not  favourable  to  the  proceedings  of  pure  and 
sacred  justice:  more  quiet  times  are  to  be  waited  for.  ^  It 
will  be  wise  in  the  prince  to  keep  his  prisoners  till,  having 
restored  tranquillity,  he  is  able  to  bring  them  to  a  legal  trial. 

As  to  the  other  effects  which  the  law  of  nations  attributes 
to  public  war,  see  Chap*  XII.  of  this  Book,  and  particu- 
cularly  the  acquisition  of  things  taken  in  war, — subjects 
who  take  up  arms  against  their  sovereign  without  ceasing  to 
acknowledge  him,  cannot  lay  claim  to  the  benefit  of  those 
effects.  The  booty  alone,  the  movable  property  carried  off 
by  the  enemy,  is  considered  as  lost  to  the  owners  j  but  this 
is  only  on  account  of  the  difficulty  of  recognising  it,  and  the 
numberless  inconveniences  which  would  arise  from  the  at- 
tempt to  recover  it.  All  this  is  usually  settled  in  the  edict 
of  pacification,  or  the  act  of  amnesty. 

But,  when  a  nation  becomes  divided  into  two  parties  ab- 
solutely independent,  and  no  longer  acknowledging  a  com- 
mon superior,  the  state  is  dissolved,  and  the  war  between 
the  two  parties  stands  on  the  same  ground,  in  every  respect, 
as  a  public  war  between  two  different  nations.  Whether  a 

*  See  the  historians  of  the  reign  of  Louis  XIII. 
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BOOK  nx.  republic  be  split  into  two  factions,  each  maintaining  that  it 
cKAp.xvnr.  a|^e  constitutes  the  body  of  the  state,— or  a  kingdom  be 
divided  between  two  competitors  for  the  crown,— the  nation 
is  severed  into  two  parties,  who  will  mutually  term  each 
other  rebels.  Thus  there  exist  in  the  state  two  separate 
bodies,  who  pretend  to  absolute  independence,  and  between 
whom  there  is  no  judge  (§  293).  They  decide  their  quarrel 
by  arms,  as  two  different  nations  would  do.  The  obligation 
to  observe  the  common  laws  of  war  towards  each  other  is 
therefore  absolute,— indispensably  binding  on  both  parties, 
and  the  same  which  the  law  of  nature  imposes  on  all  nations 
in  transactions  between  state  and  state. 

§  296.  Con-  Foreign  nations  are  not  to  interfere  in  the  internal  govern- 
obwmd  by  ment  of  an  Dependent  state  (Book  II.  §  54,  &c.)  It  be- 
foreign  na-  longs  not  to  them  to  judge  between  the  citizens  whom  dis- 
tions.  cord  has  roused  to  arms,  nor  between  the  prince  and  his 
subjects:  both  parties  are  equally  foreigners  to  them,  and 
equally  independent  of  their  authority.  They  may,  however, 
interpose  their  good  offices  for  the  restoration  of  peace; 
and  this  the  law  of  nature  prescribes  to  them  (Book  II. 
Ch.  L).  But,  if  their  mediation  proves  fruitless,  such  of 
them  as  are  not  bound  by  any  treaty,  may,  with  the  view  of 
regulating  their  own  conduct,  take  the  merits  of  the  cause 
into  consideration,  ani  assist  the  party  which  they  shall 
judge  to  have  right  on  its  side,  in  case  that  party  requests 
their  assistance  or  accepts  the  offer  of  it:  they  are  equally 
[  428  ]  at  liberty,  I  say,  to  do  this,  as  to  espouse  the  quarrel  of  one 
nation  embarking  in  a  war  against  another.  As  to  the  allies 
of  the  state  thus  distracted  by  civil  war,  they  will  find  a  rule 
for  their  conduct  in  the  nature  of  their  engagements,  com- 
bined with  the  existing  circumstances.  Of  this  we  have 
treated  elsewhere,  (See  Book  II.  Chap.  XII.  and  particu- 
larly §§  196  and  197). 
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OF  THE  RESTORATION  OF  PEACE;  AND  OF  EMBASSIES. 
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CHAP.    I. 


OF  PEACE,  AND  THE  OBLIGATION  TO  CULTIVATE  IT. 

PEACE  is  die  reverse  of  war:  it  is  that  desirable  state  §  i.  What 
in  which  every  one  quietly  enjoys  his  rights,  or,  if  contro-P6*66*8- 
verted,  amicably  discusses  them  by  force  of  argument. 
Hobbs  has  had  the  boldness  to  assert,  that  war  is  the  natu- 
ral state  of  man.    But  if,  by  "  the  natural  state  of  man," 
we  understand  (as  reason  requires  that  we  should)  that  state 
to  which  he  is  destined  and  called  by  his  nature,  peace 
should  rather  be  termed  his  natural  state.    For,  it  is  the 
part  of  a  rational  being  to  terminate  his  differences  by 
rational  methods;  whereas,  it  is  the  characteristic  of  the 
brute  creation  to  decide  theirs  by  force*.    Man,  as  we  have 
already  observed  (Prelim.  §  10),  alone  and  destitute  of  suc- 
cours, would  necessarily  be  a  very  wretched  creature.    He 
stands  in  need  of  the  intercourse  and  assistance  of  his 
species,  in  order  to  enjoy  the  sweets  of  life,  to  develop  his 
faculties,  and  live  in  a  manner  suitable  to  his  nature.    Now, 
it  is  in  peace  alone  that  all  these  advantages  are  to  be  found: 
it  is  in  peace  that  men  respect,  assist,  and  love  each  other:  [  430  j 
nor  would  they  ever  depart  from  that  happy  state,  if  they 
were  not  hurried  on  by  the  impetuosity  of  their  passions, 
and  blinded  by  the  gross  deceptions  of  self-love.    What 
little  we  have  said  of  the  effects  will  be  sufficient  to  give 
some  idea  of  its  various  calamities  ;  and  it  is  an  unfortunate 
circumstance  for  the  human  race,  that  the  injustice  of  un- 
principled men  should  so  often  render  it  inevitable* 


*  Nam  cum  ant  duo  genera  de-  confugiendnm  est  ad  posterius,  si  uti 

certandi,  unum  per  disceptationem,  non  licet  superiors.  Cicero,deOffic. 

alterum  per  vim, — cumque  illud  pro-  lib.  i.  cap.  It. 
prium  sit  hominis,  hoc  beliuarum,-— 
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Jsations  \vho  arc  really  impressed  with  sentiments  of  hu- 
p        inanity,—  -who  seriously  attend  to  their  duty,  and  are  ae- 
'' 


tion'ofcul-'quainted  with  their  true  and  substantial  interests 
mating  it.  never  seek  to  promote  their  own  advantage  at  the  expense 
and  detriment  of  other  nations:  however  intent  they  may  be 
on  their  own  happiness,  they  will  ever  be  careful  to  combine 
it  with  that  of  others,  and  \uth  justice  and  equity.  Thus 
disposed,  they  will  necessarily  cultivate  peace.  If  they  do 
not  live  together  in  peace,  how  can  they  perfoim  those 
mutual  and  sacred  duties  uhich  nature  enjoins  them?  And 
this  state  is  found  to  be  no  less  necessary  to  their  happiness 
than  to  the  discharge  of  their  duties.  Thus,  the  law  of  na- 
ture every  way  obliges  them  to  seek  and  cultivate  peace. 
That  divine  law  has  no  other  end  in  view  than  the  welfare 
of  mankind:  to  that  object  all  its  rules  and  all  its  precepts 
tend:  they  are  all  deducible  from  this  principle,  that  men 
should  seek  their  own  felicity;  and  morality  is  no  more  than 
the  art  of  acquiring  happiness.  As  this  is  true  of  indivi- 
duals, it  is  equally  so  of  nations,  as  must  appear  evident  to 
any  one  who  will  but  take  the  trouble  of  reflecting  on  what 
\\  e  have  said  of  their  common  and  reciprocal  duties,  in  the 
first  chapter  of  the  second  book. 

§3.  The  so-  This  obligation  of  cultivating  peace  binds  the  sovereign 
vereign's  fry  a  double  tie.  He  owes  this  attention  to  his  people,  on 
toitfatl°n  whom  war  would  pour  a  torrent  of  evils;  and  he  owes  it  in 
the  most  strict  and  indispensable  manner,  since  it  is  solely 
for  the  advantage  and  welfare  of  the  nation  that  he  is  in- 
trusted with  the  government  (Book  I.  §  89).  He  owes  the 
same  attention  to  foreign  nations,  whose  happiness  likewise 
is  disturbed  by  war.  The  nation's  duty  in  this  respect  has 
been  shewn  in  the  preceding  chapter,  and  the  sovereign, 
being  invested  with  the  public  authority,  is  at  the  same  time 
charged  with  all  the  duties  of  the  society,  or  body  of  the 
nation  (Book  I.  §  41). 

§  4.  Extent  The  nation  or  the  sovereign  ought  not  only  to  refrain,  on 
of  this  duty,  ^jj,  own  partj  from  Disturbing  that  peace  which  is  so  salu- 
tary to  mankind  :  they  are  moreover  bound  to  promote  it  as 
far  as  lies  in  their  power,  —  to  prevent  others  from  breaking 
it  without  necessity,  and  to  inspire  them  with  the  love  of 
justice,  equity,  and  public  tranquillity,—  in  a  word,  with  the 
love  of  peace.  It  is  one  of  the  best  offices  a  sovereign  can 
render  to  nations,  and  to  the  whole  universe.  What  a  glori- 
ous and  amiable  character  is  that  of  peace-maker!  Were  a 
powerful  prince  thoroughly  acquainted  with  the  advantages 
attending  it,  —  were  he  to  conceive  what  pure  and  effulgent 
glory  he  may  derive  from  that  endearing  character,  together 
with  the  gratitude,  the  love,  the  veneration,  and  the  confi- 
dence  of  nations,  —  did  he  know  what  it  is  to  reign  over  the 
hearts  of  men,  —  he  would  wish  thus  to  become  the  bene- 
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BOOK  iv.  Xations  who  arc  really  impressed  with  sentiments  of  hu- 
CUAP> ...':..  manityi~- who  seriously  attend  to  their  duty,  and  are  ac- 
tUmofcul-'quainted  with  their  true  and  substantial  interests,— will 
thating  it.  never  seek  to  promote  their  own  advantage  at  the  expense 
and  detriment  of  other  nations:  however  intent  they  may  be 
on  their  own  happiness,  they  will  ever  be  careful  to  combine 
it  with  that  of  others,  and  with  justice  and  equity.  Thus 
disposed,  they  will  necessarily  cultivate  peace.  If  they  do 
not  live  together  in  peace,  how  can  they  perfoim  those 
mutual  and  sacred  duties  which  nature  enjoins  them?  And 
this  state  is  found  to  be  no  less  necessary  to  their  happiness 
than  to  the  discharge  of  their  duties.  Thus,  the  law  of  na- 
ture every  way  obliges  them  to  seek  and  cultivate  peace. 
That  divine  law  has  no  other  end  in  view  than  the  welfare 
of  mankind:  to  that  object  all  its  rules  and  all  its  precepts 
tend:  they  are  all  deducible  from  this  principle,  that  men 
should  seek  their  own  felicity;  and  morality  is  no  more  than 
the  art  of  acquiring  happiness.  As  this  is  true  of  indivi- 
duals, it  is  equally  so  of  nations,  as  must  appear  evident  to 
any  one  who  will  but  take  the  trouble  of  reflecting  on  what 
we  have  said  of  their  common  and  reciprocal  duties,  in  the 
first  chapter  of  the  second  book. 

§3.  The  so-  This  obligation  of  cultivating  peace  binds  the  sovereign 
'  foy  a  <jouj)le  tie.  He  owes  this  attention  to  his  people,  on 
wjjOm  war  ^ovld  pOUr  a  torrent  of  evils;  and  he  owes  it  in 
the  most  strict  and  indispensable  manner,  since  it  is  solely 
for  the  advantage  and  welfare  of  the  nation  that  he  is  in- 
trusted with  the  government  (Book  I.  §  39).  He  owes  the 
same  attention  to  foreign  nations,  whose  happiness  likewise 
is  disturbed  by  war.  The  nation's  duty  in  this  respect  has 
been  shewn  in  the  preceding  chapter;  and  the  sovereign, 
being  invested  with  the  public  authority,  is  at  the  same  time 
charged  with  all  the  duties  of  the  society,  or  body  of  the 
nation  (Book  I.  §  41), 

§  4.  Extent  The  nation  or  the  sovereign  ought  not  only  to  refrain,  on 
of  this  duty,  ^eir  own  par^  fpom  disturbing  that  peace  which  is  so  salu- 
tary to  mankind :  they  are  moreover  bound  to  promote  it  as 
far  as  lies  in  their  power, — to  prevent  others  from  breaking 
it  without  necessity,  and  to  inspire  them  with  the  love  of 
justice,  equity,  and  public  tranquillity, — in  a  word,  with  the 
love  of  peace.  It  is  one  of  the  best  offices  a  sovereign  can 
render  to  nations,  and  to  the  whole  universe.  What  a  glori- 
ous and  amiable  character  is  that  of  peace-maker!  Were  a 
powerful  prince  thoroughly  acquainted  with  the  advantages 
attending  it, — were  he  to  conceive  what  pure  and  effulgent 
glory  he  may  derive  from  that  endearing  character,  together 
with  the  gratitude,  the  love,  the  veneration,  and  the  confi- 
dence of  nations, — did  he  know  what  it  is  to  reign  over  the 
hearts  of  men, — he  would  wish  thus  to  become  the  bene- 
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factor,  the  friend,  the  father  of  mankind;  and  in  being  so, 
he  would  find  infinitely  more  delight  than  in  the  most  splen- 
did conquests.  Augustus,  shutting  the  temple  of  Janus, 
giving  peace  to  the  universe,  and  adjusting  the  disputes  of 
kings  and  nations, — Augustus,  at  that  moment,  appears  the 
greatest  of  mortals,  and,  as  it  were,  a  god  upon  earth. 

But  those  disturbers  of  the  public  peace, — those  scourges 
of  the  earth,  who,  fired  by  a  lawless  thirst  of  power,  or  im- 
pelled by  the  pride  and  ferocity  of  their  disposition,  snatch 
up  arms  without  justice  or  reason,  and  sport  with  the  quiet 
of  mankind  and  the  blood  of  their  subjects, — those  monstrous 
heroes,  though  almost  deified  by  the  foolish  admiration  of 
the  vulgar,  are  in  effect  the  most  cruel  enemies  of  the  human 
race,  and  ought  to  be  treated  as  such.  Experience  shews 
what  a  train  of  calamities  war  entails  even  upon  nations  that 
are  not  immediately  engaged  in  it.  War  disturbs  com- 
merce, destroys  the  subsistence  of  mankind,  raises  the  price 
of  all  the  most  necessary  articles,  spreads  just  alarms,  and 
obliges  all  nations  to  be  upon  their  guard,  and  to  keep  up 
an  armed  force.  He,  therefore,  who  without  just  cause 
breaks  the  general  peace,  unavoidably  does  an  injury  even 
to  those  nations  which  are  not  the  objects  of  his  arms;  and 
by  his  pernicious  example  he  essentially  attacks  the  happi- 
ness and  safety  of  every  nation  upon  earth.  He  gives  them 
a  right  to  join  in  a  general  confederacy  for  the  purpose  of 
repressing  and  chastising  him,  and  depriving  him  of  a  power 
which  he  so  enormously  abuses.  What  evils  does  he  not 
bring  on  his  own  nation,  lavishing  her  blood  to  gratify  his 
inordinate  passions,  and  exposing  her  to  the  resentment  of 
a  host  of  enemies!  A  famous  minister  of  the  last  century 
has  justly  merited  the  indignation  of  his  country,  by  involv- 
ing her  in  unjust  or  unnecessary  wars.  If  by  his  abilities 
and  indefatigable  application  he  procured  her  distinguished 
successes  in  the  field  of  battle,  he  drew  on  her,  at  least  for 
a  time,  the  execration  of  all  Europe. 

The  love  of  peace  should  equally  prevent  us  from  embark- 
ing in  a  war  without  necessity,  and  from  preserving  in  it 
after  the  necessity  has  ceased  to  exist.  When  a  sovereign 
has  been  compelled  to  take  up  arms  for  just  and  important 
reasons,  he  may  carry  on  the  operations  of  war  till  lie  has 
attained  its  lawful  end,  which  is,  to  procure  justice  and 
safety  (Book  III.  §28). 

If  the  cause  be  dubious,  the  just  end  of  war  can  only  be 
to  bring  the  enemy  to  an  equitable  compromise  (Book  III. 
§  38);  and  consequently  the  war  must  not  be  continued  be- 
yond that  point.  The  moment  our  enemy  proposes  or  con- 
sents to  such  compromise,  it  is  our  duty  to  desist  from  hos- 
tilities. 

But  if  we  have  to  do  with  a  perfidious  enemy,  it  would  be 
imprudent  to  trust  either  his  words  or  his  oaths.  In  such 
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BOOK  iv.  case,  justice  allows  and  prudence  requires  that  we  should 
CHAP.  T.    avaa  ourselves  of  a  successful  war,  and  follow  up  our  advan- 
tages, till  we  have  humbled  a  dangerous  and  excessive 
power,  or  compelled  the  enemy  to  give  us  sufficient  security 
for  the  time  to  come. 

Finally,  if  the  enemy  obstinately  rejects  equitable  condi- 
tions, he  himself  forces  us  to  continue  our  progress  till  we 
have  obtained  a  complete  and  decisive  victory,  by  which  he 
is  absolutely  reduced  and  subjected.  The  use  to  be  made 
of  victory  has  been  shewn  above  (Book  III.  Chap.  VIIL  IX. 
XIII.) 

§  7.  Peace  When  one  of  the  parties  is  reduced  to  sue  for  peace,  or 
the  end  of  ^^  are  weary  of  the  war,  then  thoughts  of  an  accommoda- 
war*  tion  are  entertained,  and  the  conditions  are  agreed  on.  Thus 

peace  steps  in,  and  puts  a  period  to  the  war. 

§  8.  Gene-  The  general  and  necessary  effects  of  peace  are  the  recon- 
id  effects  ciUation  of  enemies,  and  the  cessation  of  hostilities  on  both 
of  peace.  g.deg^  jt  iegtoreB  fl^  two  nations  to  their  natural  state. 


CHAP.  IL  CHAP.    II. 

TREATIES  OF  PEACE  (188). 

§  9.  Defini-     WHEN  the  belligerent  powers  have  agreed  to  lay  down 
tion  of  a      tliejj.  arms,  the  agreement  or  contract  in  which  they  stipu- 


, 

peace.  late  the  conditions  of  peace,  and  regulate  the  manner  in 
which  it  is  to  be  restored  and  supported,  is  called  the  treaty 
of  peace. 

§  10.  By  The  same  power  who  has  the  right  of  making  war,  of  de- 
termining  on  it,  of  declaring  it,  and  of  directing  its  opera- 
ti°ns»  has  naturally  that  likewise  of  making  and  concluding 
the  treaty  of  peace  (189).  These  two  powers  are  connected 
together,  and  the  latter  naturally  follows  from  the  former. 
If  the  ruler  of  the  state  is  empowered  to  judge  of  the  causes 
and  reasons  for  which  wax  is  to  be  undertaken,—  -of  the 
time  and  circumstances  proper  for  commencing  it,  —  of  the 
manner  in  which  it  is  to  be  supported  and  carried  on,  —  it  is 
therefore  his  province  also  to  set  bounds  to  its  progress,  to 
point  out  the  time  when  it  shall  be  discontinued,  and  to  con- 

(188)  Upon  the  subject  of  treaties  modern  treaties,  which  are  collected 

in  general,  and  their  construction,  in  Cbitty's  Commercial  Law,  latter 

see  ante,  book  ii.  ch.  xii.  p.  192—  part  of  vol.  2.—  C. 

274.     "Whilst  examining  the  sec-  (189)  Ante,  291-2;  and  see  Hoop, 

tions  of  Vattel  relative  to  treaties,  it  1  Bob.  Rep.  196,  Id.;  1  Cbitty's 

will  be  found  advisable  to  read  the  Com.  L  378.—  C. 
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elude  a  peace.  But  this  power  does  not  necessarily  include 
that  of  granting  or  accepting  whatever  conditions  he  pleases,  . 
with  a  view  to  peace.  Though  the  state  has  intrusted  to 
the  prudence  of  her  ruler  the  general  care  of  determining 
on  war  and  peace,  yet  she  may  have  limited  his  power  in 
many  particulars  by  the  fundamental  laws.  Thus,  Francis 
the  First,  king  of  France,  had  the  absolute  disposal  of  war 
and  peace :  and  yet  the  assembly  of  Cognac  declared  that 
he  had  no  authority  to  alienate  any  part  of  the  kingdom  by 
a  treaty  of  peace.  (See  Book  I.  §  265.) 

A  nation  that  has  the  free  disposal  of  her  domestic  affairs, 
and  of  the  form  of  her  government,  may  intrust  a  single 
person,  or  an  assembly,  with  the  power  of  making  peace, 
although  she  has  not  given  them  that  of  making  war.  Of 
this  we  have  an  instance  in  Sweden,  where,  since  the  death  [ 
of  Charles  XII.,  the  king  cannot  declare  war  without  the 
consent  of  the  states  assembled  in  diet;  but  he  may  make 
peace  in  conjunction  with  the  senate.  It  is  less  dangerous 
for  a  nation  to  intrust  her  rulers  with  this  latter  power,  than 
with  the  former.  She  may  reasonably  expect  that  they  will 
not  make  peace  till  it  suits  with  the  interest  of  the  state. 
But  their  passions,  their  own  interest,  their  private  views, 
too  often  influence  their  resolutions  where^there  is  question 
of  undertaking  a  war.  Besides,  it  must  "be  a  very  disad- 
vantageous peace,  indeed,  that  is  not  preferable  to  war, 
whereas,  on  the  other  hand,  to  exchange  peace  for  war  is 
always  very  hazardous* 

"When  a  prince,  who  is  possessed  only  of  limited  authority, 
has  a  power  to  make  peace,  as  he  cannot  of  himself  grant 
whatever  conditions  he  pleases,  it  is  incumbent  on  those  who 
wish  to  treat  with  him  on  sure  grounds,  to  require  that  the 
treaty  of  peace  be  ratified  by  the  nation,  or  by  those  who 
are  empowered  to  perform  the  stipulations  contained  in  it. 
If,  for  instance,  any  potentate,  in  negotiating  a  treaty  of 
peace  with  Sweden,  requires  a  defensive  alliance  or  gua- 
ranty as  the  condition,  this  stipulation  will  not  be  valid, 
unless  approved  and  accepted  by  the  diet,  who  alone  have 
the  power  of  carrying  it  into  effect.  The  kings  of  England 
are  authorised  to  conclude  treaties  of  peace  and  alliance; 
but  they  cannot,  by  those  treaties,  alienate  any  of  the  pos- 
sessions of  the  crown  without  the  consent  of  parliament. 
Neither  can  they,  without  the  concurrence  of  that  body, 
raise  any  money  in  the  kingdom;  wherefore,  whenever  they 
conclude  any  subsidiary  treaty,  it  is  their  constant  rule  to 
lay  it  before  the  parliament,  in  order  that  they  may  be  cer- 
tain of  the  concurrence  of  that  assembly  to  enable  them  to 
make  good  their  engagements.  When  the  emperor  Charles 
V*  required  of  Francis  the  First,  his  prisoner,  such  condi- 
tions as  that  king  could  not  grant  without  the  consent  of 
the  nation,  he  should  have  detained  him  till  the  states- 
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eral  of  France  had  ratified  the  treaty  of  Madrid,  and 
3urgundy  had  acquiesced  in  it:  thus  he  would  not  have  lost 
the  fruits  of  his  victory  hy  an  oversight  which  appears  very 
surprising  in  a  prince  of  his  abilities. 

§  n.  Alien-  *Ye  shall  not  repeat  here  what  we  have  said  on  a  former 
ationsmude  occasion  concerning  the  alienation  of  a  part  of  the  state 
<Book  '•  §§  263»  &C0  or  of  the  whole  state  (ibid.  §§  68, 
&c.)«  We  shall  therefore  content  ourselves  with  observing,, 
that,  in  case  of  a  pressing  necessity,  such  as  is  produced 
by  the  events  of  an  unfortunate  war,  the  alienations  made 
by  the  prince  in  order  to  save  the  remainder  of  the  state, 
are  considered  as  approved  and  ratified  by  the  mere  silence 
of  the  nation,  when  she  has  not,  in  the  form  of  her  govern- 
ment, retained  some  easy  and  ordinary  method  of  giving 
her  express  consent,  and  has  lodged  an  absolute  power  in 
the  prince's  hands.  The  states-general  are  abolished  in 
France  by  disuse  and  by  the  tacit  consent  of  the  nation. 
Whenever,  therefore,  that  kingdom  is  reduced  to  any  cala- 
mitous exigency,  it  belongs  to  the  king  alone  to  determine 
]  by  what  sacrifices  he  may  purchase  peace:  and  his  enemies 
will  treat  with  him  on  a  sure  footing.  It  would  be  a  vain 
plea  on  the  part  of  the  people,  to  say  that  it  was  only 
through  fear  they  acquiesced  in  the  abolition  of  the  states- 
general.  The  fact  is,  that  they  did  acquiesce,  and  thereby 
suffered  the  king  to  acquire  all  the  powers  necessary  for 
contracting  with  foreign  states  in  the  name  of  the  nation. 
In  every  state  there  must  necessarily  be  some  power  with 
which  other  nations  may  treat  on  secure  grounds.  A  cer- 
tain historian*  says,  that,  "  by  the  fundamental  laws,  the 
kings  of  France  cannot,  to  the  prejudice  of  their  successors, 
renounce  any  of  their  rights,  by  any  treaty,  whether  voluntary 
or  compulsory.  The  fundamental  laws  may  indeed  with- 
hold from  the  king  the  power  of  alienating,  without  the  na- 
tion's consent,  what  belongs  to  the  state;  but  they  cannot  inva- 
lidate an  alienation  or  renunciation  made  with  that  consentf. 
And  if  the  nation  has  permitted  matters  to  proceed  to  such 
lengths  that  she  now  has  no  longer  any  means  of  expressly 
declaring  her  consent,  her  silence  alone,  on  such  occasions, 
is  in  reality  a  tacit  consent.  Otherwise  there  would  be  no 

*  The  abbe  de  Choisy,  Hist,  de    bation,  and  the  character  of  a  law  of 
Charles  V.  p.  492.  the  state.    The  cardinals  who  ex- 

f  The  renunciation  made  by  Anne  arained  this  affair  by  order  of  the 
of  Austria,  consort  of  Louis  the  pope,  whom  Charles  II.  had  con- 
Thirteenth,  was  good  and  valid,  be-  suited,  paid  no  regard  to  Maria 
cause  it  was  confirmed  by  the  general  Theresa's  renunciation,  as  not  deem- 
assembly  of  the  cortes,  and  registered  ing  it  of  sufficient  force  to  invalidate 
m  all  the  offices.  The  case  was  the  laws  of  the  country,  and  to  su- 
otherwise  with  that  made  by  Anna  persede  the  established  custom.— 
Theresa,  which  was  not  sanctioned  Memoirs  of  M.  de  St.  Philippe,  vol. 
by  those  fbrmalities,-*consequently,  j.  p.  29.— Ed.  *.D.  1797. 
not  stamped  with  the  national  appro- 
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possibility  of  treating  on  sure  grounds  with  such  a  state;   BOOKZV. 
and  her  pretending  thus  beforehand  to  invalidate  all  future  CHAP.  ». 
treaties  would  be  an  infringement  of  the  law  of  nations, 
which  ordains  that  all  states  should  retain  the  means  of 
treating  with  each  other  (Book  I.  §  262),  and  should  ob- 
serve their  treaties  (Book  II.  §§  163,  £69,  &c.) 

It  is  to  be  observed,  however,  that,  in  our  examination 
whether  the  consent  of  the  nation  be  requisite  for  alienating 
any  part  of  the  state,  we  mean  such  parts  as  are  still  in  the 
nation's  possession,  and  not  those  which  have  fallen  into 
the  enemy's  hands  during  the  course  of  the  war:  for,  as  these 
latter  are  no  longer  possessed  by  the  nation,  it  is  the  sove- 
reign alone,  if  invested  with  the  mil  and  absolute  administra- 
tion of  the'government,  and  with  the  power  of  making  war 
and  peace, — it  is  he  alone,  I  say,  who  is  to  judge  whether 
it  be  expedient  to  relinquish  those  parts  of  the  state,  or  to 
continue  the  war  for  the  recovery  of  them.  And  even 
though  it  should  be  pretended  that  he  cannot  by  his  own 
single  authority  make  any  valid  alienation  of  them,— he  has, 
nevertheless,  according  to  our  supposition,  that  is,  if  in- 
vested with  full  and  absolute  power, — he  has,  I  say,  a 
right  to  promise  that  the  nation  shall  never  again  take  up 
arms  for  the  recovery  of  those  lands,  towns,  or  provinces, 
which  he  relinquishes:  and  this  suffices  for  securing  the 
juiet  possession  of  them  to  the  enemy  into  whose  hands 

are  fallen.  [  435  ] 


necessity  of  making  peace  authorises  the  sovereign  §  12. 
to  dispose  of  the  property  of  individuals;  and  the  e™n^*J^av 
domain  gives  him  a  right  to  do  it  (Book  I.  §  244).    He  may  mitreaty 
even,  to  a  certain  degree,  dispose  of  their  persons,  by  vir-  dispose  of 
tue  of  the  power  which  he  has  overall  his  subjects.    But  Jjjj£j 
as  it  is  for  the  public  advantage  that  he  thus  disposes  of  Canals, 
them,  the  state  is  bound  to  indemnify  the  citizens  who  are 
sufferers  by  the  transaction.  (Ibid.) 

Every  impediment  by  which  the  prince  is  disabled  from  §  13.  Whe- 
administering  the  affairs  of  government  undoubtedly  de- *er  a  k»»?» 
prives  him  of  the  power  of  making  peace.    Thus  a  king  J^nef  oaf  *£ 
cannot  make  a  treaty  of  peace  during  his  minority,  or  while  can  nuke 
in  a  state  of  mental  derangement:  this  assertion  does  not  peace, 
stand  in  need  of  any  proof:  but  the  question  is,  whether  a 
king  can  conclude  a  peace  while  he  is  a  prisoner  of  war,  and 
whether  the  treaty  thus  made  be  valid?  Some  celebrated 
authors*  here  draw  a  distinction  between  a  monarch  whose 
kingdom  is  patrimonial,  and  another  who  has  only  the  usu- 
fructus  of  his  dominions.    We  think  we  have  overthrown 
that  false  and  dangerous  idea  of  a  patrimonial  kingdom 
(Book  I.  §§  68,  &c.)j  and  evidently  shewn  that  the  notion 

*  See  Wolf.  Jus  Gent  §  982. 
M  M 
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BOOK  iv.  ought  not  to  be  extended  beyond  the  bare  power  with 
CH>P-  "•  which  a  sovereign  is  sometimes  intrusted,  of  nominating  his 
successor,  of  appointing  a  new  prince  to  rule  over  the  state, 
and  dismembering  some  parts  of  it,  if  he  thinks  it  expedient; 
— the  whole,  however,  to  be  uniformly  done  for  the  good  of 
the  nation,  and  with  a  view  to  her  greater  advantage.  Every 
legitimate  government,  whatever  it  be,  is  established  solely 
for  the  good  and  welfare  of  the  state.  This  incontestable 
principle  being  once  laid  down,  the  making  of  peace  is  no 
longer  the  peculiar  province  of  the  king ;  it  belongs  to  the 
nation.  Now  it  is  certain  that  a  captive  prince  cannot  ad- 
minister the  government,  or  attend  to  the  management  of 
public  affairs.  How  shall  he  who  is  not  free  command  a 
nation?  How  can  he  govern  it  in  such  manner  as  best  to 
promote  the  advantage  of  the  people,  and  the  public  wel- 
fare? He  does  not,  indeed,  forfeit  his  rights;  but  his 
captivity  deprives  him  of  the  power  of  exercising  them,  as 
he  is  not  in  a  condition  to  direct  the  use  of  them  to  its  pro- 
per and  legitimate  end.  He  stands  in  the  same  predicament 
as  a  king  in  his  minority,  or  labouring  under  a  derangement 
of  his  mental  faculties.  In  such  circumstances,  it  is  neces- 
sary that  the  person  or  persons  whom  the  laws  of  the  state 
designate  for  the  regency  should  assume  the  reins  of 
government.  To  them  it  belongs  to  treat  of  peace,  to  settle 
the  terms  on  which  it  shall  be  made,  and  to  bring  it  to 
a  conclusion,  in  conformity  to  the  laws. 

The  captive  sovereign  may  himself  negotiate  the  peace, 
and  promise  what  personally  depends  on  him:  but  the 
treaty  does  not  become  obligatory  on  the  nation  till  ratified 
by  herself,  or  by  those  who  are  invested  with  the  public 
[  406  ]  authority  during  the  prince's  captivity,  or,  finally,  by  the 
sovereign  himself  after  his  release. 

But,  if  it  is  a  duty  incumbent  on  the  state  to  use  her  best 
efforts  for  procuring  the  release  of  the  most  inconsiderable 
of  her  citizens  who  has  lost  his  liberty  in  the  public  cause, 
the  obligation  is  much  stronger  in  the  case  of  her  sovereign, 
whose  cares,  attention,  and  labours,  are  devoted  to  the 
common  safety  and  welfare.  It  was  in  fighting  for  his 
people  that  the  prince,  who  has  been  made  prisoner,  fell 
into  that  situation,  which,  to  a  person  of  his  exalted  rank, 
must  be  wretched  in  the  extreme:  and  shall  that  very 
people  hesitate  to  deliver  him  at  the  expense  of  the  greatest 
sacrifices  ?  On  so  melancholy  an  occasion,  they  should  not 
demur  at  any  thing  short  of  the  very  existence  of  the  state. 
But,  in  every  exigency,  the  safety  of  the  people  is  the 
supreme  law;  and,  in  so  severe  an  extremity,  a  generous 
prince  -will  imitate  the  example  of  Regulus.  That  heroic 
citizen,  being  sent  back  to  Rome  on  h's  parole,  dissuaded 
the  Romans  from  purchasing  his  release  by  an  inglorious 
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treaty,  though  he  was  not  ignorant  of  the  tortures  prepared  BOOK  iv. 
for  him  by  the  cruelty  of  the  Carthagenians*.  c 

When  an  unjust  conqueror,  or  any  other  usurper,  has  in-  §  H. 
vaded  the  kingdom,  he  becomes  possessed  of  all  the  powers  ^n 
of  government  when  once  the  people  have  submitted  to  him,  with  an 
and,  by  a  voluntary  homage,  acknowledged  him  as  their  usurper, 
sovereign.  Other  states,  as  having  no  right  to  intermeddle 
with  the  domestic  concerns  of  that  nation,  or  to  interfere  in 
her  government,,  are  bound  to  abide  by  her  decision,  and  to 
look  no  farther  than  the  circumstance  of  actual  possession. 
They  may,  therefore,  broach  and  conclude  a  treaty  of  peace 
with  the  usurper.  They  do  not  thereby  infringe  the  right 
of  the  lawful  sovereign:  it  is  not  their  business  to  examine 
and  judge  of  that  right:  they  leave  it  as  it  is,  and  only  look 
to  the  possession,  in  all  the  affairs  they  have  to  transact 
with  that  kingdom,  pursuant  to  their  own  rights  and  those 
of  the  nation  whose  sovereignty  is  contested.  But  this  rule 
does  not  preclude  them  from  espousing  the  quarrel  of  the 
dethroned  monarch,  and  assisting  him,  if  he  appears  to 
have  justice  on  his  side:  they  then  declare  themselves  ene- 
mies of  the  nation  which  has  acknowledged  his  rival,  as, 
when  two  different  states  are  at  war,  they  are  at  liberty  to 
assist  either  party  whose  pretensions  appear  to  be  best 
founded. 

The  principal  in  the  war,  the  sovereign  in  whose  name  it  §  15.  Allies 
has  been  carried  on,  cannot  justly  make  a  peace  without  in-  included »» 
eluding  his   allies, — I  mean  those  who  nave  given  him^fp^^y 
assistance  without  directly  taking  part  in  the  war*    This 
precaution  is  necessary,  in  order  to  secure  them  from  the 
resentment  of  the  enemy:    for  though  the  latter  has  no 
right  to  take  offence  against  his  adversary's  allies,  whose 
engagements  were  purely  of  a  defensive  nature,  and  who 
have  done  nothing   more   than   faithfully  execute    their 
treaties  (Book  III.  §  101) — yet  it  too  frequently  happens  [  4,37  ] 
that  the  conduct  of  men  is  influenced  by  their  passions 
rather  than  by  justice  and  reason.    If  the  alliance  was  not 
of  prior  date  to  the  commencement  of  the  war,  and  was 
formed  with  a  view  to  that  very  war, — although  these  new 
allies  do  not  engage  in  the  contest  with  all  their  force,  nor 
directly  as  principals,  they  nevertheless  give  to  the  prince 
against  whom  they  have  joined,  just  cause  to  treat  them  as 
enemies.    The  sovereign,  therefore,  whom  they  have  as- 
sisted, must  not  omit  including  them  in  the  peace. 

But  the  treaty  concluded  by  the  principal  is  no  farther 
obligatory  on  his  allies  than  as  they  are  willing  to  accede  to 
it,  unless  they  have  given  him  full  power  to  treat  for  them, 
By  including  them  in  his  treaty,  he  only  acquires  a  right, 

*  See  Tit.  Lir.  Epitom.  hb.  xviii.  and  other  historians. 
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BOOK  IT.   with  respect  to  his  reconciled  enemy,  of  insisting  that  he 

CHAy-I!*   shall  not  attack  those  allies  on  account  of  the  succours  they 

have  furnished  against  him, — that  he  shall  not  molest  them, 

hut  shall  live   in  peace  with   them  as  if  nothing  had 

happened. 

§  16.  Asso-      Sovereigns  who  have  associated  in  a  war, — all  those  who 
dates  to     have  directly  taken  part  in  it,— are  respectively  to  make 
fo?  hiS.  their  treaties  of  peace,  each  for  himself.    Such  was  the 
'  mode  adopted  at  Nimeguen,  at  Ryswick,  and  at  Utrecht. 
But  the  alliance  obliges  them  to  treat  in  concert.    To  de- 
termine in  what  cases  an  associate  may  detach  himself  from 
the  alliance,  and  make  a  separate  peace,  is  a  question  which 
we  have  examined  in  treating  of  associations  in  war  (Book 
HI.  Chap.  VI.),  and  of  alliances  in  general  (Book  II.  Chap. 
XII.  and  XV). 

§  17.  Wedi-  It  frequently  happens  that  two  nations,  though  equally 
anon.  tired  of  the  war,  do  nevertheless  continue  it  merely  from  a 
fear  of  making  the  first  advances  to  an  accommodation,  as 
these  might  be  imputed  to  weakness ;  or  they  persist  in  it 
from  animosity,  and  contrary  to  their  real  interests.  On 
such  occasions,  some  common  friends  of  the  parties  effec- 
tually interpose  by  offering  themselves  as  mediators.  There 
cannot  be  a  more  beneficent  office,  and  more  becoming  a 
great  prince,  than  that  of  reconciling  two  nations  at  war, 
and  thus  putting  a  stop  to  the  effusion  of  human  blood: 
it  is  the  indispensable  duty  of  those  who  have  the  means  of 
performing  it  with  success.  This  is  the  only  reflection  we 
shall  here  make  on  a  subject  we  have  already  discussed 
(Book  H.  §  328). 

§  is.  On        A  treaty  of  peace  can  be  no  more  than  a  compromise, 
what  footing  \yere  the  rules  of  strict  and  rigid  justice  to  be  observed  in 
beacon!"ay  **• so  ^lat  eac'1  Party  should  precisely  receive  every  thing 
eluded.       to  which  he  has  a  just  title,  it  would  foe  impossible  ever  to 
make  a  peace.    First,  with  regard  to  the  very  subject 
which  occasioned  the  war,  one  of  the  parties  would  be 
under  a  necessity  of  acknowledging  himself  in  the  wrong, 
and  condemning  his  own  unjust  pretensions;  which  he  wul 
hardly  do,  unless  reduced  to  the  last  extremity.    But  if  he 
owns  the  injustice  of  his  cause,  he  must  at  the  same  time 
condemn  every  measure  he  has  pursued  in  support  of  it: 
he  must  restore  what  he  has  unjustly  taken,  must  reim- 
burse the  expenses  of  the  war,  and  repair  the  damages. 
And  how  can  a  just  estimate  of  all  the  damages  be  formed  ? 
[  438  ]  What  price  can  be  set  on  all  the  blood  that  has  been  shed, 
the  loss  of  such  a  number  of  citizens,  and  the  ruin  of  fa- 
milies?   Nor  is  this  all    Strict  justice  would  further  de- 
mand, that  the  author  of  an  unjust  war  should  suffer  a  pe- 
nalty proportioned  to  the  injuries  for  which  he  owes  satis- 
faction, and  such  as  might  ensure  the  future  safety  of  him 
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whom  he  has  attacked.  How  shall  the  nature  of  that  pe-  BaOK  IV- 
nalty  be  determined,  and  the  degree  of  it  be  precisely  re-  Jr.?-*!*'.",.. 
gulated?  In  fine,  even  he  who  had  justice  on  his  side  may 
have  transgressed  the  bounds  of  justifiable  self-defence,  and 
been  guilty  of  improper  excesses  in  the  prosecution  of  a 
war  whose  object ^was  originally  lawful:  here  then  are  so 
many  wrongs,  of  which  strict  justice  would  demand  repara- 
tion. He  may  have  made  conquests  and  taken  booty  beyond 
the  value  of  nis  claim.  Who  shall  make  an  exact  calcula- 
tion, a  just  estimate  of  this?  Since,  therefore,  it  would  be 
dreadful  to  perpetuate  the  war,  or  to  pursue  it  to  the  utter 
ruin  of  one  of  the  parties, — and  since,  however,  just  the 
cause  in  which  we  are  engaged,  we  must  at  length  turn  our 
thoughts  towards  the  restoration  of  peace,  and  ought  to  di- 
rect all  our  measures  to  the  attainment  of  that  salutary  ob- 
-  ject, — no  other  expedient  remains  than  that  of  coming  to  a 
compromise  respecting  all  claims  and  grievances  on  both 
sides,  and  putting  an  end  to  all  disputes,  by  a  convention  as 
fair  and  equitable  as  circumstances  will  admit  of.  In  such 
convention  no  decision  is  pronounced  on  the  original  cause  of 
the  war,  or  on  those  controversies  to  which  the  various  acts 
of  hostility  might  give  rise ;  nor  is  either  of  the  parties  con- 
demned as  unjust,— a  condemnation  to  which  few  princes 
would  submit; — but,  a  simple  agreement  is  formed,  which 
determines  what  equivalent  each  party  shall  receive  in  ex- 
tinction of  all  his  pretensions. 

The  effect  of  the  treaty  of  peace  is  to  put  an  end  to  the  §  i&jGfeM- 
war,  and  to  abolish  the  subject  of  it.   It  leaves  the  contract-  J^"^. 
ing  parties  no  right  to  commit  any  acts  of  hostility  on  ac-  peace!" 
count  either  of  the  subject  itself  which  had  given  rise  to  the 
war,  or  of  any  thing  that  was  done  during  its  continuance : 
wherefore  they  cannot  lawfully  take  up  arms  again  for  the 
same  subject.     Accordingly,  in  such  treaties,  the  contract- 
ing parties  reciprocally  engage  to  preserve  perpetual  peace : 
which  is  not  to  be  understood  as  if  they  promised  never  to 
make  war  on  each  other  for   any  cause  whatever.     The 
peace  in  question  relates  to  the  war  which  it  terminates: 
and  it  is  in  reality  perpetual,  inasmuch  as  it  does  not  allow 
them  to  revive  the  same  war  by  taking  up  arms  again  for  the 
same  subject  which  bad  originally  given  birth  to  it. 

A  special  compromise,  however,  only  extinguishes  the 
particular  means  to  which  it  relates,  and  does  not  preclude 
any  subsequent  pretensions  to  the  object  itself,  on  other 
grounds.  Care  is  therefore  usually  taken  to  require  a  gene- 
ral compromise,  which  shall  embrace  not  only  the  existing 
controversy,  but  the  very  thing  itself  which  is  the  subject  of 
that  controversy:  stipulation  is  made  for  a  general  renuncia- 
tion of  all  pretensions  whatever  to  the  thing  in  question: 
and  thus,  although  the  party  renouncing  might  in  the  sequel  be 


43$  OP  TREATIES  OF  PEACE. 

BOOK  iv.    able  to  demonstrate  by  new  reasons  that  the  thing  did  really 
flLiTiJlL.  belong  to  him,  his  claim  would  not  be  admitted, 
fe  20.  Am-       An  amnesty  is  a  perfect  oblivion  of  the  past;  and  the  end 
Of  peace  being  to  extinguish  all  subjects  of  discord,  this 
should  be  the  leading  article  of  the  treaty :  and  accordingly, 
such  is  at  present  the  constant  practice^    But  though  the 
treaty  should  be  wholly  silent  on  this  head,  the  amnesty,  by 
the  very  nature  of  peace,  is  necessary  implied  in  it. 
§21.  things      As  each  of  the  belligerent  powers  maintains  that  he  has 
P0t  "Jen  A  justice  on  his  side, — and  as  their  pretensions  are  not  liable 

ilOHed 111  tne  *f        i  «       i          i    t  i  /T~*         i      TTI        rt    i  t->n\  \ 

treaty,  to  "e  judged  by  others  (Book  III.  §  188) — whatever  state 
things  happen  to  be  in  at  the  time  of  the  treaty,  is  to  be  con- 
sidered as  their  legitimate  state;  and  if  the  parties  intend 
to  make  any  change  in  it,  they  must  expressly  specify  it  in 
the  treaty.  Consequently  all  things  not  mentioned  in  the 
treaty  are  to  remain  on  the  same  footing  on  which  they 
stand  at  the  period  when  it  is  concluded.  This  is  also  a 
consequence  of  the  promised  amnesty.  All  damages  caused 
during  the  war  are  likewise  buried  in  oblivion;  and  no  ac- 
tion can  be  brought  for  those  of  which  the  treaty  does  not 
stipulate  the  reparation:  they  are  considered  as  having 
neve?  happened. 

§  22. Things     But  the  effect  of  the  compromise  or  amnesty  cannot  be 
In  rtle  l"om-  exten(*ec* to  things  wlvch  have  no  relation  to  the  war  that 
poiihle'or "  *s  terminated  by  the  treaty,    Thus,  claims  founded  on  a 
amnesty,     debt,  or  on  an  injury  \vhich  had  been  done  prior  to  the 
war,  but  which  made  no  part  of  the  reasons  for  undertaking 
it,  still  stand  on  their  former  footing,  and  are  not  abolished 
by  the  treaty,  unless  it  be  expressly  extended  to  the  ex- 
tinction of  every  claim  whatever-    The  case  is  the  same 
with  debts  contracted    during  the  war,    but  for  causes 
\ihich  have  no  relation  to  it, — or  with  injuries  done  during 
its  continuance,  but  which  have  no  connection  with  the 
state  of  warfare* 

Debts  contracted  with  individuals,  or  injuries  which 
they  may  have  received  from  any  other  quarter,  with- 
out relation  to  the  war,  are  likewise  not  abolished  by 
the  compromise  and  amnesty,  as  these  solely  relate  to 
their  own  particular  object,— that  is  to  say,  to  the  war,  its 
causes,  and  its  effects.  Thus,  if  two  subjects  of  the  belli- 
gerent powers  make  a  contract  together  in  a  neutral  country, 
or  if  the  one  there  receives  an  injury  from  the  other, — the 
performance  of  the  contract,  or  the  reparation  of  the  injury 
and  damage,  may  be  prosecuted  after  the  conclusion  of  the 
treaty  of  peace. 

Finally,  if  the  treaty  expresses  that  all  things  shall  be 
restored  to  the  jstate  in  which  they  were  before  the  war, 
this  clause  is  understood  to  relate  only  to  inimovcable  pos- 
sessions, and  coiinoc  be  extended  to  moveables,  or  boot}  f 
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which  immediately  becomes  the  property  of  the  captors,  »°OK  iv. 
and  is  looked  on  as  relinquished  by  the  former  owners  on  cnAP«"; 
account  of  the  difficulty  of  recognising  it,  and  the  little  hope 
they  entertain  of  ever  recovering  it. 

When  the  last-made  treaty  mentions  and  confirms  other  §23.Former 
treaties  of  prior  date,  these  constitute  a  part  of  the  new  treaties, 
one,  no  less  than  if  they  were  literally  transcribed  and  in-  JJJJJJJ/ 
eluded  in  it:  and  any  new  articles  relating  to  former  con- firmed  m 
ventions  are  to  be  interpreted  according  to  the  rides  which  the  new,  wo 
we  have  laid  down  in  a  preceding  part  of  this  work  (Book  a  part  of "' 
II.  Chap.  XVII.  and  particularly  §  S86). 


CHAP.    III.  CHAP.  HI. 


OP  THE  EXECUTION  OP  THE  TREATY  OP  PEACE. 

A  TREATY  of  peace  becomes  obligatory  on  the  con-  §  24.  when 
tracting  parties  from  the  moment  of  its  conclusion,— the  [J^0^^ 
moment  it  has  passed  through  all  the  necessary  forms:  and  treaty  com- 
they  are  bound  to  have  it  carried  into  execution  without  mences, 
delay*.    From  that  instant  all  hostilities  must  cease,  unless 
a  particular  day  has  been  specified  for  the  commencement 
of  the  peace.    But  this  treaty  does  not  bind  the  subjects 
until  it  is  duly  notified  to  them.    The  case  is  the  same  in 
this  instance,  as  in  that  of  a  truce  (Book  II.  §  239).    If  it 
should  happen  that  military  men,  acting  within  the  extent 
of  their  functions  and  pursuant  to  the  rules  of  their  duty, 
commit  any  acts  of  hostility  before  they  have  authentic  in- 
formation of  the  treaty  of  peace,  it  is  a  misfortune,  for 
which  they  are    not  punishable:   but  the  sovereign,  on 
whom  the  treaty  of  peace  is  already  obligatory,  is  bound  to 
order  and  enforce  the  restitution  of  all  captures  made  sub- 

*  It  is  an  essential  point  to  neglect  —others,  under  that  of  the  civil  tri- 

none  of  the  formalities  which  can  en-  bunals,  the  parliaments,  &c.  —  es- 

sure  the  execution  of  the  treaty,  and  cheatage,  for  instance,  which  comes 

prevent  new  disputes.   Accordingly,  under  the  cognisance  of  the  chambre 

care  must  be  taken  to  have  it  duly  des  comptes  [exchequer'}.   Thus,  the 

recorded  in  all  the  proper  offices  and  treaty  must  be  recorded  in  all  those 

courts.    M.  Van  Beuningen,  writing  different  places."    This  advice  was 

to  the  Grand  Pensionary  De  Witt  in  followed;  and  the  states-general  re- 

1662,  thus  observes—"  The  articles  quired  that  the  treaty  concluded  the 

and  conditions  of  this  alliance  con-  same  year  should  be  recorded  in  all 

tain  various  matters  of  different  na-  the  parliaments  of  the  kingdom.  See 

tares,  the  majority  of  which  fail  under  the  king's  reply  on  this  subject,  in  his 

the  cognisance  of  the  pnvy  council,—  letter  to  the  Count  D'Estrades,  page 

several,  under  that  of  the  admiralty,  399.— Edit.  A.D.  1797. 
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BOOK  iv,  sequent  to  its  conclusion :  he  has  no  right  whatever  to  re- 
CHAP,  in.  tain  them. 

§25.  PuMi-     And  in  order  to  prevent  those  unhappy  accidents,  by 
cation  of  the  ^h^h  xnany  innocent  persons  may  lose  their  lives,  public 
peace.        nO£jce  of  the  peace  is  to  be  given  without  delay,  at  least  to 
the  troops*    But  at  present,  as  the  body  of  the  people  can- 
not of  themselves  undertake  any  act  of  hostility,  and  do  not 
personally  engage  in  the  war,  the  solemn  proclamation  of  the 
peace  may  be  deferred,  provided  that  care  be  taken  to  put 
a  stop  to  all  hostilities :  which  is  easily  done  by  means  of 
the  generals  who  direct  the  operations,  or  by  proclaiming 
an  armistice  at  the  head  of  the  armies.    The  peace  of 
1735,  between  the  emperor  and  France,  was  not  proclaimed 
[  441    ]  till  long  after.    The  proclamation  was  postponed  till  the 
treaty  was  digested  at  leisure,— the  most  important  points 
having  been  already  adjusted  in  the  preliminaries.    The 
publication  of  the  peace  replaces  the  two  nations  in  the 
state  they  were  in  before  the  war.    It  again  opens  a  free 
intercourse  between  them,  and  reinstates  the  subjects  on 
both  sides  in  the  enjoyment  of  those   mutual  privileges 
which  the  state  of  war  had  suspended.    On  the  publication 
the  treaty  becomes  a  law  to  the  subjects :  and  they  are 
thenceforward  bound  to  conform  to  the  regulations  stipu- 
lated therein.     If,  for  instance,  the  treaty  imports  that  one 
of  the  two  nations  shall  abstain  from  a  particular  branch  of 
commerce,  every  subject  of  that  nation,  from  the  time  of 
the  treaty's  being  made  public,  is  obliged  to  renounce  that 
commerce* 

§  26.  Time      When  no  particular  time  has  been  assigned  for  the  exe- 
of  the  exe-  cution  of  the  treaty,  and  the  performance  of  the  several  ar- 
cution.        tides,  common  sense  dictates  that  every  point  should  be 
carried  into  effect  as  soon  as  possible:  and  it  was,  no 
doubt,  in  this  light  that  the  contracting  parties  understood 
the  matter.    The  faith  of  treaties  equally  forbids  all  neg- 
lect, tardiness^  and  studied  delays,  in  the  execution  of 
them. 

§  27.  A  law-  But  in  this  affair,  as  in  every  other,  a  legitimate  excuse, 
be  adjJoE'0  founc*ed  on  a  rea*  an(*  insurmountable  obstacle,  is  to  be  ad- 
ted,  mitted;  for  nobody  is  bound  to  perform  impossibilities. 
The  obstacle,  when  it  does  not  arise  from  any  fault  on  the 
side  of  the  promising  party,  vacates  a  promise  which  can- 
not be  made  good  by  an  equivalent,  and  of  which  the  per- 
formance cannot  be  deferred  to  another  time.  If  the  pro- 
mise can  be  fulfilled  on  another  occasion,  a  suitable  prolon- 
gation of  the  term  must  be  allowed.  Suppose  one  of  the 
contracting  nations  has,  by  the  treaty  of  peace,  promised 
the  other  a  body  of  auxiliary  troops:  she  will  not  be  bound 
to  furnish  them,  if  she  happen  to  stand  in  urgent  need 
of  them  for  her  own  defence.  Suppose  she  has  promised  a 
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certain  yearly  quantity  of  corn:  it  cannot  be  demanded  at  a   BOOK.  iv. 
time  when  she  herself  labours  under  a  scarcity  of  provisions ;   CH  **''"• 
but,  on  the  return  of  plenty,  she  is  bound  to  make  good  the 
quantity  in  arrear,  if  required. 

It  is  further  held  as  a  maxim,  that  the  promiser  is  ab-  §  23.  The 
solved  from  his  promise,  when,  after  he  has  made  his  pre-  J™?18? is 
parations  for  performing  it  according  to  the  tenor  of  his  en-  J£e  party^o 
gagement,  he  is  prevented  from  fulfilling  it,  by  the  party  whom  it  was 
himself  to  whom  it  was  made.    The  promisee  is  deemed  to  ?.***',]?! 
dispense  with  the  fulfilment  of  a  promise,  of  which  he  him-.  aJred  the"*" 
self  obstructs  the  execution.    Let  us  therefore  add,  that  if  performance 
he  who  had  promised  a  thing  by  a  treaty  of  peace,  wasofit- 
ready  to  perform  it  at  the  time  agreed  on,  or  immediately 
and  at  a  proper  time  if  there  was  no  fixed  term, — and  the 
other  party  would  not  admit  of  it,  the  promiser  is  dis- 
charged from  his  promise:  for  the  promisee,  not  having  re- 
served to  himself  a  right  to  regulate  the  performance  of  it 
at  his  own  pleasure,  is  accounted  to  renounce  it  by  not  ac- 
cepting of  it  in  proper  season  and  at  the  time  for  which  the  [  41*2  ] 
promise  was  made.    Should  be  desire  that  the  performance 
be  deferred  till  another  time,  the  promiser  is  in  honour 
bound  to  consent  to  the"  prolongation,  unless  he  can  shew 
by  very  good  reasons  that  the  promise  would  then  become 
more  inconvenient  to  him. 

To  levy  contributions  is  an  act  of  hostility  which  ought  §29.  Ces- 
to  cease  as  soon  as  peace  is  concluded  (§  2*).    Those  JJJJSSbo- 
which  are  already  promised,  but  not  yet  paid,  are  a  debt  dons. 
actually  due;  and,  as  such,  the  payment  maybe  insisted  on. 
But,  in  order  to  obviate  all  difficulty,  it  is  proper  that  the 
contracting  parties  should  clearly  and  minutely  explain 
their  intentions  respecting  matters  of  this  nature;  and  they 
are  generally  careful  to  do  so. 

The  fruits  and  profits  of  those  things  which  are  restored  §  30.  Pn>- 
by  a  treaty  of  peace  are  due  from  the  instant  appointed  for  JjJ*^* 
carrying  it  into  execution:  and  if  no  particular  period  has  Bt^d  Or 
been  assigned,  they  are  due  from  the  moment  when  the  ceded, 
restitution  of  the  things  themselves  was  agreed  to:  but 
those  which  were  already  received   or   become  payable 
before  the  conclusion  of  the  peace,  are  not  comprised  in  the 
restitution;  for  the  fruits  and  profits  belong  to  the  owner  of 
the  soil;  and,  in  the  case  in  question,  possession  is  account- 
ed a  lawful  tide.    For  the  same  reason,  in  making  a  cession 
of  the  soil,  we  do  not  include  in  that  cession  the  rents  and 
profits  antecedently  due*    This  Augustus  justly  maintained 
against  Sextus  Pompey,  who,  on  receiving  a  grant  of  the 
Peloponnesus,   claimed    the    imposts   of   the    preceding 
years*. 

*  Appian.  de  Bell.  Civ.  lib*  v,  quoted  by  Gzotius,  lib.  ii.  cap.  20,  §22. 
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BOOK  iv.  Those  things,  of  which  the  restitution  is*  without  further 
CHAP- in-  explanation,  simply  stipulated  in  the  treaty  of  peace,  are  to 
§31.  in  be  restored  in  me  same  state  in  which  they  were  when 
whatcondi- taken:  for  the  word  "restitution"  naturally  implies  that 
arTtob^re- every  thing  should  be  replaced  in  its  former  condition, 
stored.  Thus,  the  restitution  of  a  thing  is  to  be  accompanied  with 
that  of  all  the  rights  which  were  annexed  to  it  when  taken* 
But  this  rule  must  not  be  extended  to  comprise  those 
changes  which  may  have  been  the  natural  consequences  and 
effects  of  the  war  itself,  and  of  its  operations.  A  town  is  to 
be  restored  in  the  condition  it  was  in  when  taken,  as  far  as  it 
still  remains  in  that  condition,  at  the  conclusion  of  the 
peace.  But  if  the  town  has  been  razed  or  dismantled 
during  the  war,  that  damage  was  done  by  the  right  of 
arms,  and  is  buried  in  oblivion  by  the  act  of  amnesty.  We 
are  under  no  obligation  to  repair  the  ravages  that  have 
been  committed  in  a  country  which  we  restore  at  the  peace ; 
we  restore  it  in  its  existing  state.  But,  as  it  would  be  a 
flagrant  perfidy  to  ravage  that  country  after  the  conclusion 
of  the  peace,  the  case  is  the  same  with  respect  to  a  town 
whose  fortifications  have  escaped  the  devastation  of  war: 
to  dismantle  it  previous  to  the  restoration  would  be  a  viola- 
tion of  good-faith  and  honour.  If  the  captor  has  repaired 
the  breaches,  and  put  the  place  in  the  same  state  it  was  in 
[  443  ]  before  the  siege,  he  is  bound  to  restore  it  in  that  state.  If 
he  has  added  any  new  works,  he  may  indeed  demolish 
these:  but  if  he  has  razed  the  ancient  fortifications,  and 
constructed  others  on  a  new  plan,  it  will  be  necessary  to 
come  to  a  particular  agreement  respecting  this  improve- 
ment, or  accurately  to  define  in  what  condition  the  place 
shall  be  restored.  Indeed  this  last  precaution  should  in 
every  case  be  adopted,  in  order  to  obviate  all  dispute  and 
difficulty.  In  drawing  up  an  instrument  solely  intended  for 
the  restoration  of  peace,  it  should  be  the  object  of  the 
parties  to  leave,  if  possible,  no  ambiguity  whatever,— no- 
thing which  may  have  a  tendency  to  rekindle  the  flames  of 
war.  I  am  well  aware,  however,  that  this  is  not  the  practice 
of  those  who  value  themselves  now-a-days  on  their  superior 
abilities  in  negotiation:  on  the  contrary,  they  study  to  in- 
troduce obscure  or  ambiguous  clauses  into  a  treaty  of  peace, 
in  order  to  furnish  their  sovereign  with  a  pretext  for 
broaching  a  new  quarrel,  and  taking  up  arms  again  on  the 
first  favourable  opportunity.  How  contrary  such  pitiful 
finesse  is  to  the  faith  of  treaties,  we  have  already  observed 
(Book  II.  §  231}:  it  is  a  disparagement  of  that  candour  and 
magnanimity  which  should  beam  forth  in  all  the  actions  of 
a  great  prince. 

§  S3.  The       But,  as  it  is  extremely  difficult  wholly  to  avoid  ambiguity 
-  jn  a  treaty,  though  worded  with  the  greatest  care  ana  the 
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most  honourable  intentions,  —  and  to  obviate  every  doubt  BOOS  iv. 
which  may  arise  in  the  application  of  its  several  clauses  to  CHIP,  us. 
particular  cases,—  recourse  must  often  be  had  to  the  rules  of  {JjJ 


interpretation.  We  have  already  devoted  an  entire  chapter  p0acs  u  to 
to  the  exposition  of  those  important  rules*:  wherefore,  be  against 
instead  of  entering  at  present  into  tedious  repetitions,  we 
shall  confine  ourselves  to  a  few  rules  more  particularly 
adapted  to  the  special  case  before  us,  —  the  interpretation  of 
treaties  of  peace.  1*  In  case  of  doubt,  the  interpretation 
goes  against  him  who  prescribed  the  terms  of  the  treaty  : 
for  as  it  was  in  some  measure  dictated  by  him,  it  was  his 
own  fault  if  he  neglected  to  express  himself  more  clearly: 
and  by  extending  or  restricting  the  signification  of  the  ex- 
pressions to  that  meaning  which  is  least  favourable  to  him, 
we  either  do  him  no  injury,  or  we  only  do  him  that  to  which 
he  has  wilfully  exposed  himself;  whereas,  by  adopting  a 
contrary  mode  of  interpretation,  we  would  incur  the  risk  of 
converting  vague  or  ambiguous  terms  into  so  many  snares 
to  entrap  the  weaker  party  in  the  contract,  who  has  been 
obliged  to  subscribe  to  what  the  stronger  had  dictated. 

2.  The  names  of  countries  ceded  by  treaty  are  to  be  un- 
derstood  according  to  the  usage  prevailing  at  the  time 
among  skilful  and  intelligent  men:  for  it  is  not  to  be  pre-  countries. 
sumed  that  weak  or  ignorant  persons  should  be  intrusted 
with  so  important  a  concern  as  that  of  concluding  a  treaty  of 
peace;  and  the  articles  of  a  contract  are  to  be  understood  of 
what  the  contracting  parties  most  probably  had  in  contem- 
plation, since  the  object  in  contemplation  is  the  motive  and 
ground  of  every  contract.  [  444  ] 

S.  The  treaty  of  peace  naturally  and  of  itself  relates  only  §34.  Resto 
to  the  war  which  it  terminates.    It  is,  therefore,  In  such  re-  ration  not  to 
lation  only,  that  its  vague  clauses  are  to  be  understood.  St®odo7" 
Thus,  the  simple  stipulation  of  restoring  things  to  their  those  who 
former  condition  does  not  relate  to  changes  which  have  not  have  voiun- 
been  occasioned  by  the  war  itself:  consequently  this  general 
clause  cannot  oblige  either  of  the  parties  to  set  at  liberty  up. 
a  free  people  who  have  voluntarily  given  themselves  up  to 
him  during  the  war.    And  as  a  people,  when  abandoned  by 
their  sovereign,  become  free,  and  may  provide  for  their  own 
safety  in  whatever  manner  they  think  most  advisable  (Book  I. 
§  £(&)—  if  such  people,  during  the  course  of  the  war,  have 
voluntarily,  and  without  military  compulsion,  submitted  and 
given  themselves  up  to  the  enemy  of  their'former  sovereign, 
the  general  promise  of  restoring  conquests  shall  not  extend 
to  them.    It  were  an  unavailing  plea,  to  allege  that  the 
party  who  requires  all  things  to  be  replaced  on  their  former 

(190)  As  to  the  construction  of  treaties  in  general,  see  Book  II.  Ciiap. 
XVII.  §  262,  ante,  244.—  C. 
*  Book  II.  Chap.  XVII.  anic,  244—274. 
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BOOK  iv.  footingmayhave  an  interest  in  the  independence  of  the  former 
CHAP,  m.  of  those  people,  and  that  he  evidently  has  a  very  great  one 
""  in  the  restoration  of  the  latter.  If  he  wished  to  obtain 

things  which  the  general  clause  does  not  of  itself  comprise, 
he  should  have  clearly  and  specifically  expressed  his  inten- 
tions relative  to  them.  Stipulations  of  every  kind  may  be 
inserted  in  a  treaty  of  peace;  but  if  they  bear  no  relation  to 
the  war  which  it  is  the  view  of  the  contracting  parties  to 
bring  to  a  conclusion,  they  must  be  very  expressly  specified; 
for  the  treaty  is  naturally  understood  to  relate  only  to  its 
own  particular  object. 


CH  VP.  IV. 


CHAP.  IV. 


and  succes- 
sors. 


$  36.  It  is 


OF  THE  OBSEKVANCE  AND  BREACH  OF  THE  TREATY  OF  PEACE. 

§35.  The  THE  treaty  of  peace  concluded  by  a  lawful  power  is  un- 
troaty  of  doubtedly  a  public  treaty,  and  obligatory  on  the  whole  na- 
tion (Book  II.  §  151).  It  is  likewise,  by  its  nature,  a  real 
treaty;  for  if  its  duration  had  been  limited  to  the  life  of  the 
sovereign,  it  would  be  only  a  truce,  and  not  a  treaty  of 
peace.  Besides,  every  treaty  which,  like  this,  made  with  a 
view  to  the  public  good,  is  a  real  treaty  (Book  II.  §  198). 
It  is  therefore  as  strongly  binding  on  the  successors  as  on 
the  prince  himself  who  signed  it,  since  it  binds  the  state 
itself,  and  the  successors  can  never  have,  in  this  respect, 
any  other  rights  than  those  of  the  state. 

After  all  we  have  said  on  the  faith  of  treaties  and  the  in- 
to be  faith-  dispensable  obligation  which  they  impose,  it  would  be  super- 
served!*"     fluoiis  to  use  many  words  in  shewing  how  religiously  treaties 
of  peace  in  particular  should  be  observed  both  by  sovereigns 
and  people.  These  treaties  concern  and  bind  whole  nations; 
they  are  of  the  highest  importance;  the  breach  of  them  in- 
[  445  ]  fallibly  rekindles  the  flames  of  war;— all  which  considera- 
tions give  additional  force  to  the  obligation  of  keeping  our 
faith,  and  punctually  fulfilling  our  promises. 

§  37.  The  We  cannot  claim  a  dispensation  from  the  observance  of  a 
plea  of  fear  treaty  of  peace,  by  alleging  that  it  was  extorted  from  us  by 
downotafc-  ^ear»  or  wreste<*  fr°m  us  hy  force*  In  the  first  place,  were 
pense  with  this  plea  admitted,  it  would  destroy,  from  the  very  founda- 
the  observ-  tions,  all  the  security  of  treaties  of  peace ;  for  there  are  few 
treaties  of  that  kind,  which  might  not  be  made  to  afford  such 
a  pretext,  as  a  cloak  for  the  faithless  violation  of  them.  To 
authorize  such  an  evasion  would  be  a  direct  attack  on  the 
common  safety  and  welfare  of  nations :— the  maxim  would 
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be  detestable,  for  the  same  reasons  which  have  universally  BOOK  iv. 
established  the  sacredness  of  treaties  (Book  II.  §  220).  Be-  UHA*'IV- 
sides  it  would  generally  be  disgraceful  and  ridiculous  to  ad- 
vance such  a  plea.  At  the  present  day,  it  seldom  happens 
that  either  of  the  belligerent  parties  perseveres  to  the 
last  extremity  before  he  will  consent  to  a  peace.  Though  a 
nation  may  have  lost  several  battles,  she  can  still  defend 
herself:  as  long  as  she  has  men  and  arms  remaining,  she  is 
not  destitute  of  all  resource.  If  she  thinks  fit,  by  a  disad- 
vantageous treaty,  to  procure  a  necessary  peace,-— if  by 
great  sacrifices  she  delivers  herself  from  imminent  danger 
or  total  ruin, — the  residue  which  remains  in  her  possession 
is  still  an  advantage  for  which  she  is  indebted  to  the  peace: 
it  was  her  own  free  choice  to  prefer  a  certain  and  immediate 
loss,  but  of  limited  extent,  to  an  evil  of  a  more  dreadful  na- 
ture, which,  though  yet  at  some  distance,  she  had  but  too 
great  reason  to  apprehend. 

If  ever  the  plea  of  constraint  may  be  alleged,  it  is  against 
an  act  which  does  not  deserve  the  name  of  a  treaty  of  peace, — 
against  a  forced  submission  to  conditions  which  are  equally 
offensive  to  justice  and  to  all  the  duties  of  humanity.  If  an 
unjust  and  rapacious  conqueror  subdues  a  nation,  and  forces 
her  to  accept  of  hard,  ignominious,  and  insupportable  con- 
ditions, necessity  obliges  her  to  submit:  but  this  apparent 
tranquillity  is  not  a  peace;  it  is  an  oppression  which  she  en- 
dures only  so  long  as  she  wants  the  means  of  shaking  it  off, 
and  against  which  men  of  spirit  rise  on  the  first  favourable 
opportunity.  When  Ferdinand  Cortes  attacked  the  empire 
of  Mexico  without  any  shadow  of  reason,  without  even  a 
plausible  pretext, — if  the  unfortunate  Montezuma  could 
have  recovered  his  liberty  by  submitting  to  the  iniquitous 
and  cruel  conditions  of  receiving  Spanish  garrisons  into  his 
towns  and  his  capital,  of  paying  an  immense  tribute,  and 
obeying  the  commands  of  the  king  of  Spain, — will  any  man 
pretend  to  assert  that  he  would  not  have  been  justifiable  in 
seizing  a  convenient  opportunity  to  recover  his  rights,  to 
emancipate  his  people,  and  to  expel  or  exterminate  the 
Spanish  horde  of  greedy,  insolent,  and  cruel  usurpers  ? 
No!  such  a  monstrous  absurdity  can  never  be  seriously 
maintained.  Although  the  law  of  nature  aims  at  protecting 
the  safety  and  peace  of  nations  by  enjoining  the  faithful  ob- 
servance of  promises,  it  does  not  favour  oppressors.  All  its  [  446  ] 
maxims  tend  to  promote  the  advantage  of  mankind:  that  is 
the  great  end  of  all  laws  and  rights.  Shall  he,  who  with  his 
own  hand  tears  asunder  all  the  bonds  of  human  society,  be 
afterwards  allowed  to  claim  the  benefit  of  them?  Even 
though  it  were  to  happen  that  this  maxim  should  be  abused, 
and  that  a  nation  should,  on  the  strength  of  it,  unjustly  rise 
in  arms  and  recommence  hostilities, — still  it  is  better  to  risk 
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BOOK  iv.  that  inconvenience  than  to  furnish  usurpers  with  an  easy 
HAP,  iv*  mode  of  perpetuating  their  injustice,  and  establishing  their 
usurpation  on  a  permanent  basis.  Besides,  were  you  to 
preach  up  the  contrary  doctrine  which  is  so  repugnant  to  all 
the  feelings  and  suggestions  of  nature,  where  could  you  ex- 
pect to  make  proselytes? 

38.  How       Equitable  agreements,  therefore,  or  at  least  such  as  are 
any  ways  supportable,  are  alone  entitled  to  the  appellation  of  treaties 
treaty  of  of  peace:  these  are  the  treaties  which  bind  the  public  faith, 
TbrokeY.  and  which  are  punctually  to  be  observed,  though  in  some 
respects  harsh  and  burthensome.    Since  the  nation  con- 
sented to  them,  she  must  have  considered  them  as  in  some 
measure  advantageous  under   the  then  existing  circum- 
stances ;  and  she  is  bound  to  respect  her  promise.    Were 
men  allowed  to  rescind  at  a  subsequent  period  those  agree- 
ments to  which  they  were  glad  to  subscribe  on  a  former 
occasion,  there  would  be  an  end  to  all  stability  in  human 
affairs. 

The  breach  of  a  treaty  of  peace  consists  in  violating  the 
engagements  annexed  to  it,  cither  by  doing  what  it  prohibits, 
or  by  not  doing  what  it  prescribes. .  Now,  the  engagements 
contracted  by  treaty  may  be  violated  in  three  different 
ways, — either  by  a  conduct  that  is  repugnant  to  the  nature 
and  essence  of  every  treaty  of  peace  in  general,— by  pro- 
ceedings which  are  incompatible  with  the  particular  nature 
of  the  treaty  in  question, — or,  finally,  by  the  violation  of  any 
article  expressly  contained  in  it. 

30.  By        First,  a  nation  acts  in  a  manner  that  is  repugnant  to  the 
conduct    nature  and  essence  of  every  treaty  of  peace,  and  to  peace 
IenatJre°  itself,  when  she  disturbs  it  without  cause,  either  by  taking 
'every     up  arms  and  recommencing  hostilities  without  so  much  as  a 
eatyof     plausible  pretext,  or  by  deliberately  and  wantonly  offending 
>aee*        the  party  with  whom  she  has  concluded  a  peace,  and  offer- 
ing such  treatment  to  him  or  his  subjects  as  is  incompatible 
with  the  state  of  peace,  and  such  as  he  cannot  submit  to, 
without  being  deficient  in  the  duty  which  he  owes  to  him- 
self.   It  is  likewise  acting  contrary  to  the  nature  of  all  trea- 
ties of  peace  to  take  up  arms  a  second  time  for  the  same 
subject  that  had  given  rise  to  the  war  which  has  been 
brought  to  a  conclusion,  or  through  resentment  of  any  trans- 
action that  had  taken  place  during  the  continuance  of  hos- 
tilities.   If  she  cannot  allege  at  least  some  plausible  pretext 
borrowed  from  a  fresh  cause,  which  may  serve  to  palliate 
her  conduct,  she  evidently  revives  the  old  war  that  was  ex- 
tinct, and  breaks  the  treaty  of  peace. 

to,  TO  But  to  take  up  arms  for  a  fresh  cause  is  no  breach  of  the 
nTfora  *reaty  of  peace:  for,  though  a  nation  has  promised  to  live  in 
sh  cause  peace,  she  has  not  therefore  promised  to  submit  to  injuries 
no  breach  and  wrongs  of  every  kind,  rather  than  procure  justice  by 
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force  of  arms.    The  rupture  proceeds  from  him  who,  by  his  BOOK  xv. 
obstinate  injustice,  renders  this  method  necessary.  cmp.iv. 

But  here  it  is  proper  to  recall  to  mind  what  we  have  more  of  the  trea- 
than  once  observed, — namely,  that  nations  acknowledge  no ty  peace" 
common  judge  on  earth, — that  they  cannot  mutually  con- 
demn each  other  without  appeal, — and,  finally,  that  they 
are  bound  to  act  in  their  quarrels  as  if  each  was  equally  in 
the  right.  On  this  footing,  whether  the  new  cause  which 
gives  birth  to  hostilities  be  just  or  not,  neither  he  who  makes 
it  a  handle  for  taking  up  arms,  nor  he  who  refuses  sntisfac- 
faction,  is  reputed  to  break  the  treaty  of  peace,  provided  the 
cause  of  complaint  on  the  one  hand,  and  the  refusal  of  satis- 
faction on  the  other,  have  at  least  some  colour  of  reason,  so 
as  to  render  the  question  doubtful.  When  nations  cannot 
come  to  any  agreement  on  questions  of  this  kind,  their  only 
remaining  resource  is  an  appeal  to  the  sword.  In  such  case 
the  war  is  absolutely  a  new  one,  and  does  not  involve  any  in* 
fraction  of  the  existing  treaty. 

And  as  a  nation,  in  making  a  peace,  does  not  thereby  §41.  A  sub- 
give  up  her  right  of  contracting  alliances  and  assisting  her  sequent  ai- 
friends,  it  is  likewise  no  breach  of  the  treaty  of  peace  to  JJ^*,, 
form  a  subsequent  alliance  with  the  enemies  of  the  party  Jucewiae  no 
with  whom  she  has  concluded  such  treaty, — to  join  them,  breach  of 
to  espouse  their  quarrel,  and  unite  her  arms  with  theirs,-—  ^  ******* 
unless  the  treaty  expressly  prohibits  such  connections.    At 
most  she  can  only  be  said  to  embark  in  a  fresh  war  in  de- 
fence of  another  people's  cause. 

But  I  here  suppose  these  new  allies  to  hare  some  plausi- 
ble grounds  for  taking  up  arms,  and  that  the  nation  in  ques- 
tion has  just  and  substantial  reasons  for  supporting  them  in 
the  contest.  Otherwise,  to  unite  with  them  just  as  they  are 
entering  on  the  war,  or  when  they  have  already  commenced 
hostilities,  would  be  evidently  seeking  a  pretext  to  elude  the 
treaty  of  peace,  and  no  better,  in  fact,  than  an  artful  and 
perfidious  violation  of  it. 

It  is  of  great  importance  to  draw  a  proper  distinction  be-  §42.  Why  a 
tween  a  new  war  and  the  breach  of  an  existing  treaty  of 
peace,  because  the  rights  acquired  by  such  treaty  still  sub-  J 
sist  notwithstanding  the  new  war:    whereas  they  are  an- 
nulled  by  the  rupture  of  the  treaty  on  which  they  were*™  and  a 
founded.   It  is  true,  indeed,  that  the  party  who  had  granted  ] 
those  rights  does  not  fail  to  obstruct  the  exercise  of  them 
during  tne  course  of  the  war,  as  far  as  lies  in  his  power, — 
and  even  may,  by  the  right  of  arms,  wholly  deprive  his 
enemy  of  them,  as  well  as  he  may  wrest  from  him  nis  other 
possessions.    But  in  that  case  he  withholds  those  rights  as 
things  taken  from  the  enemy,  who,  on  a  new  treaty  of  peace, 
may  urge  the  restitution  of  them.    In  negotiations  of  that 
kind,  there  is  a  material  difference  between  demanding  the 
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'•  restitution  of  what  we  were  possessed  of  before  the  war,  and 
7"  requiring  new  concessions:  a  little  equality  in  our  successes 
entitles  us  to  insist  on  the  former,  whereas  nothing  less  than 
a  decided  superiority  can  give  us  a  claim  to  the  latter.  It 
often  happens,  when  nearly  equal  success  has  attended  the 
arms  of  both  parties,  that  the  belligerent  powers  agree  mu- 
tually to  restore  their  conquests,  and  to  replace  every  thing 
in  its  former  state.  When  this  is  the  case,  if  the  war  in 
which  they  were  engaged  was  a  new  one,  the  former  trea- 
ties still  subsist:  but  if  those  treaties  were  broken  by  taking 
up  arms  a  second  time  for  the  same  subject,  and  an  old  war 
was  revived,  they  remain  void;  so  .that,  if  the  parties  wish 
they  should  again  take  effect,  they  must  expressly  specify 
and  confirm  them  in  their  new  treaty. 

The  question  before  us  is  highly  important  in  another 
view  also,— that  is,  in  its  relation  to  other  nations  who  may 
be  interested  in  the  treaty,  inasmuch  as  their  own  affairs 
require  them  to  maintain  and  enforce  the  observance  of  it. 
It  is  of  the  utmost  consequence  to  the  guarantees  of  the 
treaty,  if  there  are  any,— and  also  to  the  allies,  who  have  to 
discover  and  ascertain  the  cases  in  which  they  are  bound  to 
furnish  assistance.  Finally,  he  who  breaks  a  solemn  treaty 
is  much  more  odious  than  the  other  who,  after  making  an 
ill-grounded  demand,  supports  it  by  arms.  The  former 
adds  perfidy  to  injustice:  he  strikes  at  the  foundation  of 
public  tranquillity;  and  as  he  thereby  injures  all  nations, 
he  affords  them  just  grounds  for  entering  into  a  confe- 
deracy in  order  to  curb  and  repress  him.  Wherefore,  as 
we  ought  to  be  cautious  of  imputing  the  more  odious  charge, 
Grotius  justly  observes,  that,  in  a  case  of  doubt,  and  where 
the  recurrence  to  arms  may  be  vindicated  by  some  specious 
pretext  resting  on  a  new  ground,  "  it  is  better  that  we 
should,  in  the  conduct  of  him  who  takes  up  arms  anew,  pre- 
sume simple  injustice,  unaccompanied  by  perfidy,  than  ac- 
count him  at  once  guilty  both  of  perfidy  and  injustice*." 
}43.justi-  Justifiable  self-defence  is  no  breach  of  the  treaty  of 
fiaw«  •*  peace.  It  is  a  natural  right  which  we  cannot  renounce : 
no  breach  an(*>  n>  promising  to  live  in  peace,  we  only  promise  not  to 
of  the  trea-  attack  without  cause,  and  to  abstain  from  injuries  and  vio- 
ty-  lence.  But  there  are  two  modes  of  defending  our  persons 

or  our  property :  sometimes  the  violence  offered  to  us  will 
admit  of  no  other  remedy  than  the  exertion  of  open  force; 
and  under  such  circumstances  we  may  lawfully  have  re- 
course to  it.  On  other  occasions  we  may  obtain  redress  for 
the  damage  and  injury  by  gentler  methods ;  and  to  these  we 
ought  of  course  to  give  the  preference.  Such  is  the  rule  of 
conduct  which  ought  to  be  observed  by  two  nations  that  are 

*  Lib.  iiu  cap.  20,  §  28. 
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desirous  of  maintaining  peace,  whenever  the  subjects  of  BOOK IV; 
either  have  happened  to  break  out  into  any  act  of  violence.  .°HAP'IV' 
Present  force  is  checked  and  repelled  by  force.  But,  if 
there  is  question  of  obtaining  reparation  of  the  damage 
done,  together  with  adequate  satisfaction  for  the  offence, 
we  must  apply  to  the  sovereign  of  the  delinquents;  we  must 
not  pursue  them  into  his  dominions,  or  have  recourse  to 
arms,  unless  he  has  refused  to  do  us  justice.  If  we  have 
reason  to  fear  that  the  offenders  will  escape, — as,  for  in- 
stance, if  a  band  of  unknown  persons  from  a  neighbouring  [  449  ] 
country  have  made  an  irruption  into  our  territory,— we  are 
authorized  to  pursue  them  with  an  armed  force  into  their 
own  country,  until  they  be  seized :  and  their  sovereign  can- 
not consider  our  conduct  in  any  other  light  than  that  of  just 
and  lawful  self-defence,  provided  we  commit  no  hostilities 
against  innocent  persons. 

When  the  principal  contracting  party  has  included  his  §44.  Causes 
allies  in  the  treaty,  their  cause  becomes,  in  this  respect,  in-fJ1  ' 
separable  from  his;  and  they  are  entitled,  equally  with  him,  J 
to  enjoy  all  the  conditions  essential  to  a  treaty  of  peace;  so 
that  any  act,  which,  if  committed  against  himself,  would  be 
a  breach  of  the  treaty,  is  no  less  a  breach  of  it,  if  com- 
mitted against  the  allies  whom  he  has  caused  to  be  included 
in  his  treaty.  If  the  injury  be  done  to  a  new  ally,  or  to  one 
who  is  not  included  in  the  treaty,  it  may,  indeed,  furnish  a 
new  ground  for  war,  but  is  no  infringement  of  the  treaty  of 
peace. 

The  second  way  of  breaking  a  treaty  of  peace  is  by  doing  M^  2- The 
any  thing  contrary  to  what  the  particular  nature  of  the  broakjn  by 
treaty  requires.    Thus,  every  procedure  that  is  inconsistent  what  is  coot 
with  the  rules  of  friendship,  is  a  violation  of  a  treaty  of  JJJg^JJ* 
peace  which  has  been  concluded  under  the  express  condi-  *|ature 
tion  of  thenceforward  living  in  amity  and  good  understand-  (19J). 
ing.    To  favour  a  nation's  enemies,— to  give  harsh  treat- 
ment to  her  subjects, — to  lay  unnecessary  restrictions  on 
her  commerce,  or  give  another  nation  a  preference  over  her 
without  reason, — to  refuse  assisting  her  with  provisions, 
which  she  is  willing  to  pay  for,  and  we  ourselves  can  well 
spare,— to  protect  her  factious  or  rebellious  subjects,— to 
afford  them  an  asylum, — all  such  proceedings  are  evidently 
inconsistent  with  the  laws  of  friendship.    To  this  Ikt,  may, 
according  to  circumstances,  be  also  added— the^building  of 
fortresses  on  the  frontiers  of  a  state,— expressing  distrust 
against  her,— levying  troops,  and  refusing  to  acquaint  her 
irith  the  motives  of  such  step,  &c.  (191).    But,  in  affording 
a  retreat  to  exiles,— in  harbouring  subjects  who  choose  to 
quit  their  country,  without  any  intention  of  injuring  it  by 

(191)  And  see,  ante,  Book  III.  c.  3,  as  to  what  w  just  causes  of  war.-C. 
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BOOK  iv.  their  departure,  and  solely  for  the  advantage  of  their  private 
cHUMv.  affairs,— in  charitably  receiving  emigrants  who  depart  from 
their  country  with  a  view  to  enjoy  liberty  of  conscience  else- 
where,— there  is  nothing  inconsistent  with  the  character  of 
a  friend.  The  private  laws  of  friendship  do  not,  according 
to  the  caprice  of  our  friends,  dispense  with  our  observance 
of  the  common  duties  of  humanity  which  we  owe  to  the  rest 
of  our  species. 

§  46.  3.  By       Lastly ,,  the  peace  is  broken  by  the  violation  of  any  of  the 
the\ioiatum  express  articles  of  the  treaty.     This  third  way  of  breaking 
f  any  aru-  |fc  -g  ^  mogt  Decisive,  the  least  susceptible  of  quibble  or 
evasion.   Whoever  fails  in  his  engagements  annuls  the  con- 
tract, as  far  as  depends  on  him:— this  cannot  admit  of  a 
doubt. 

§  47.  The        But  it  is  asked,  whether  the  violation  of  a  single  article 
violation  of  of  the  treaty  can   operate  a  total  rupture  of  it  ?     Some 
tidelmaLi  writers*>  liere  drawing  a  distinction  between  the  articles 
the  whole    that  are  connected  together  (conneaA),VD&  those  that  stand 
treaty.        detached  and  separate  (diversi) ,  maintain,  that,  although  the 
[   450   ]  treaty  be  violated  in  the  detached  articles,  the  peace  never- 
theless still  subsists  with  respect  to  the  others.     But,  to 
me,  the  opinion  of  Grotius  appears  evidently  founded  on 
the  nature  and  spirit  of  treaties  of  peace.    That  great  man 
says  that  all  the  articles  of  one  and  the  same  treaty  are  con- 
ditionally included  in  each  other,  as  if  each  of  the  contract- 
ing parties  had  formally  said,  "  I  will  do  such  or  such  thing, 
provided  that,  on  your  part,  you  do  so  and  sof :"  and  he 
justly  adds,  that,  ^  hen  it  is  designed  that  the  engagement 
shall   not  be   thereby  rendered  ineffectual,   this  express 
clause  is  inserted, — that,  *'  though  any  one  of  the  articles  of 
the  treaty  may  happen  to  be  violated,  the  others  shall  never- 
theless subsist  in  full  force."     Such  an  agreement  may  un- 
questionably be  made.     It  may  likewise  be  agreed  that  the 
violation  of  one  article  shall  only  annul  those  corresponding 
to  it,  and  which,  as  it  were,  constitute  the  equivalent  to  it. 
But,  if  this  clause  be  not  expressly  inserted  in  the  treaty  of 
peace,  the  violation  of  a  single  article  overthrows  the  whole 
treaty,  as  we  have  proved  above,  in  speaking  of  treaties  in 

general  (Book  II.  |  S0£),  * 

§  48.  Whe-  It  is  equally  nugatory  to  attempt  making  a  distinction  in 
theradis-  this  instance  between  the  articles  of  greater  and  those  of 
her^be"0^  lesser  importance.  According  to  strict  justice,  the  violation 
made  be-  of  the  most  trifling  article  dispenses  the  injured  party  from 
tween  the  the  observance  of  the  others,  since  they  are  all,  as  we  have 
SeTewim-  seen  above,  connected  with  each  other,  as  so  many  condi- 
portantar-  tions.  Besides,  what  a  source  of  dispute  will  such  a  distinc- 

tides.  ___ 

*  See  Wolf.  Jus  Gent.  $;  1022,  1023. 
f  Lib.  in.  cap.  xix.  §  14. 
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tion  lay  open!— Who  shall  determine  the  importance  of  the    BOOK  n. 
article  violated?— We  may,  however,  assert  with  truth,  that,  CI1AP* IV- 
to  be  ever  ready  to  annul  a  treaty  on  the  slightest  cause  of 
complaint,  is  by  no  means  consonant  to  the  reciprocal  duties 
of  nations,  to  that  mutual  charity,  that  love  of  peace,  which 
should  always  influence  their  conduct. 

In  order  to  prevent  so  serious  an  inconvenience,  it  is  §  49.  ?e- 
prudent  to  agree  on  a  penalty  to  be  suffered  by  the  party  "^dto'the 
who  violates  any  of  the  less  important  articles:  and  then,  Ration  of 
on  his  submitting  to  the  penalty,  the  treaty  still  subsists  in  an  article. 
full  force.    In  like  manner,  there  may,  to  the  violation  of 
each  individual  article,  be  annexed  a  penalty  proportionate 
to  its  importance.    We  have  treated  of  this  subject  in  our 
remarks  on  truces  (Book  III.  §  24:3),  to  which  we  refer  the 
reader. 

Studied  delays  are  equivalent  to  an  express  denial,  and  §  so.  stu- 
differ  from  it  only  by  the  artifice  with  which  he  who  practises  dled  delay*- 
them  seeks  to  palliate  his  want  of  faith:  he  adds  fraud  to 
perfidy,  and  actually  violates  the  article  which  he  should 
fulfil. 

But,  if  a  real  impediment  stand  in  the  way,  time  must  be  §5i.inaur- 
allowed;  for  no  one  is  bound  to  perform  impossibilities.  JJ^?  e 
And  for  the  same  reason,  if  any  insurmountable  obstacle  menb. 
should  render  the  execution  of  an  article  not  only  impiacti-  [  451  ] 
cable  for  the  present,  but  for  ever  impossible,  no  blame  in 
imputable  to  him  who  had  engaged  for  the  performance  of  it; 
nor  can  his  inability  furnish  the  other  party  with  a  handle 
for  annulling  the  treaty:  but  the  latter  should  accept  of  an 
indemnification,  if  the  case  will  admit  of  it,  and  the  indem- 
nification be  practicable.  However,  if  the  thing  which  was 
to  have  been  performed  in  pursuance  of  the  article  in  ques- 
tion be  of  such  a  nature,  that  the  treaty  evidently  appears  to 
have  been  concluded  with  a  sole  view  to  thatparticular  thing, 
and  not  to  any  equivalent, — the  intervening  impossibility  un- 
doubtedly cancels  the  treaty.  Thus,  a  treaty  of  protection 
becomes  void  when  the  protector  is  unable  to  afford  the  pro- 
mised protection,  although  his  inability  does  not  arise  from 
any  fault  on  his  part.  In  the  same  manner  also,  whatever 
promises  a  sovereign  may  have  made  on  condition  that  the 
other  party  should  procure  him  the  restoration  of  an  im- 
portant town,  he  is  released  from  the  performance  of  every 
tiling  which  he  had  promised  as  the  purchase  of  the  reco- 
very, if  be  cannot  be  put  in  possession.  Such  is  the  inva- 
riable rule  of  justice.  But  rigid  justice  is  not  always  to  be 
insisted  on:— peace  is  so  essential  to  the  welfare  of  man- 
kind, and  nations  are  so  strictly  bound  to  cultivate  it,  to  pro- 
cure it,  and  to  re-establish  it  when  interrupted,— that,  when- 
ever any  such  obstacles  impede  the  execution  of  a  treaty  of 
peace,  we  ought  ingenuously  to  accede  to  every  reasonable 
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HOOK  iv.  expedient,  and  accept  of  equivalents  or  indemnifications, 
Jjy.'T*  rather  than  cancel  a  treaty  of  peace  already  concluded,  and 

agf.iin  tone  recourse  to  arms. 

i&iaftae*  We  have  already  in  an  express  chapter  (Book  II.  Chap, 
turns  of  the  VI.)  examined  ho"w  and  on  what  occasions  the  actions  of 
peace  itffthe  su'7Jects  mav  ^e  imputed  to  the  sovereign  and  the  nation. 
It  is  by  that  circumstance  we  must  be  guided  in  determining 
how  far  the  proceedings  of  the  subjects  may  be  capable  of 
annulling  a  treaty  of  peace*  They  cannot  produce  such 
effect  unless  so  far  as  they  are  iniputable  to  the  sovereign. 
He  who  is  injured  by^the  subjects  of  another  nation,  takes 
satisfaction  for  the  offence,  himself,  \\hen  he  meets  with  the 
delinquents  in  his  own  territories,  or  in  a  free  place,  as,  for 
instance,  ou  the  open  sea;  or,  if  more  agreeable  to  him,  he 
demands  justice  of  their  sovereign.  If  the  offenders  are  re- 
fractory subjects,  no  demand  can  be  made  on  their  sove- 
reign; but  whoever  can  seize  them,  even  in  a  free  place, 
executes  summary  justice  on  them  himself.  Such  is  the 
mode  observed  towards  pirates:  and,  in  order  to  obviate 
all  misunderstandings,  it  is  generally  agreed  that  the  same 
treatment  be  given  to  all  private  individuals  who  commit 
acts  of  hostility  without  being  able  to  produce  a  commission 
from  their  sovereign. 

§  53  or  hy  Tho  actions  of  our  allies  are  still  less  Imputable  to  us  than 
.iiita.  those  of  our  subjects.  Ttoe  infractions  of  a  treaty  of  peace 
by  allies,  even  py  those  who  have  been  included  in  it,  or 
who  joined  in  it  as  principals,  can  therefore  produce  no 
rupture  of  it  except  with  regard  to  themselves,  and  do  not 
[  152  ]  aftect  it  in  what  concerns  their  ally,  who,  on  his  part,  reli- 
giously observes  his  engagements.  With  respect  to  him, 
the  treaty  subsists  in  full  iorce,  provided  he  do  not  under- 
take to  support  the  cause  of  those  perfidious  allies.  If  he 
furnishes  them  with  such  assistance  as  he  cannot  be  bound 
to  give  them  on  an  occasion  of  this  nature,  he  espouses  their 
quarrel,  and  becomes  an  accomplice  in  their  breach  of  faith. 
But,  if  he  has  an  interest  in  preventing  their  ruin,  he  may 
interpose,  and,  by  obliging  them  to  make  every  suitable  re- 
paration, save  them  from  an  oppression  of  which  he  would 
himself  collaterally  feel  the  effects.  It  even  becomes  an  act 
of  justice  to  undertake  their  defence  against  an  implacable 
enemy,  who  will  not  be  contented  with  an  adequate  satisfac- 
tion. 

§54.  Right      When  the  treaty  of  peace  is  violated  by  one  of  the  con- 
of  the  of-    trading  parties,  the  other  has  the  option  of  either  declaring 

urn  a-  the  treaty  "^  m*  voi<J»  or  allowing  ft  still  to  subsist:  for  a 
gainst  him  contract  which  contains  reciprocal  engagements,  cannot  be 
whohasuo-  binding  on  him  with  respect  to  the  party  who  on  his  side 
feted  the  pay  g  no  regar<j  to  the  same  contract  But,  if  he  chooses  not 
to  come  to  a  rupture,  the  treaty  remains  valid  and  obliga- 
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tory.  It  would  be  absurd  that  he  who  had  been  guilty  of  B00&  IT 
the  violation  should  pretend  that  the  agreement  was  an-  -H4P* IV' 
nulled  by  his  own  breach  of  faith :  this  would,  indeed,  be 
an  easy  way  of  shaking  off  engagements,  and  would  reduce 
all  treaties  to  empty  formalities.  If  the  injured  party  be 
willing  to  let  the  treaty  subsist,  he  may  either  pardon  the 
infringement, — insist  on  an  indemnification  or  adequate  sa- 
tisfaction,— or  discharge  himself,  on  his  part*  from  those 
engagements  corresponding  with  the  violated  article, — those 
promises  he  had  made  in  consideration  of  a  thing  which  has 
not  been  performed.  But,  if  he  determines  on  demanding 
a  just  indemnification,  and  the  party  in  fault  refuses  it,  then 
die  treaty  is  necessarily  broken,  and  the  injured  party  has  a 
very  just  cause  for  taking  up  arms  again.  And  indeed  this 
is  generally  the  case;  for  it  seldom  happens  that  the  infrac- 
tor  will  submit  to  make  reparation,  and  thereby  acknowledge 
himself  in  fault. 


CHAP.  V.  CH.P.V. 

OF  THE  RIGHT  OF  EMBASSY,  OR  THE   RIGHT  OF  SENDING  AND 
RECEIVING  PUBLIC  MINISTERS. 

IT  is  necessary  that  nations  should  treat  and  hold  inter-  §55.  It  is 
course  together,  in  order  to  promote  their  interests, — to  ^J^JJni 
avoid  injuring  each  other, — and  to  adjust  and  terminate  be  enabled 
their  disputes.    And  as  they  all  lie  under  the  indispensable  to  treat  and 
obligation  of  giving  their  consent  and  concurrence  to  what-  ^S'toge1- 
ever  conduces  to  the  general  advantage  and  welfare  (Pre-  tber. 
Km.  §  13) — of  procuring  the  means  of  accommodating  and 
terminating  their  differences  (Book  II.  §  333,  &c.)—and  as  [  453  ] 
each  has  a  right  to  every  thing  which  her  preservation  re- 
quires (Book  I.  §  18) — to  every  thing  which  can  promote 
her  perfection  without  injuring  others  (Ib.  §23),  as  also  to 
the  necessary  means  of  fulfilling  her  duties, — it  results  from 
the  premises,  that  each  nation  is  at  once  possessed  of  the 
right  to  treat  and  communicate  with  others,  and  bound  by 
reciprocal  obligation  to  consent  to  such  communication  as 
far  as  the  situation  of  her  affairs  will  permit  her. 

But  nations  or  sovereign  states  do  not  treat  together  iin-  §  56.  They 
mediately:  and  their  rulers  or  sovereigns  cannot  well  come  Jj^^J 
to  a  personal  conference  in  order  to  treat  of  their  affairs.  0{\l^e  y 
Such  interviews  would  often  be  impracticable ;  and,  exclu-  ministers 
sive  of  delays,  trouble,  expense,  and  so  many  other  incon- 
veniences, it  is  rarely,  according  to   the  observation  of 
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BOOK  iv.  Philip  de  Commines,  that  any  good  effect  could  be  ex- 
CHAP.V.  pected  from  them.  The  only  expedient,  therefore,  which 
remains  for  nations  and  sovereigns,  is  to  communicate  and 
treat  with  each  other  by  the  agency  of  procurators  or  man- 
datories,— of  delegates  charged  with  their  commands,  and 
vested  with  their  powers, — that  is  to  say,  public  ministers. 
This  term,  in  its  more  extensive  and  general  sense,  denotes 
any  person  intrusted  with  the  management  of  public  affairs, 
but  is  more  particularly  understood  to  designate  one  who 
acts  in  such  capacity  at  a  foreign  court. 

At  present  there  are  several  orders  of  public  ministers, 
and  in  the  sequel  we  shall  speak  of  them;  but  whatever 
difference  custom  has  introduced  between  them,  the  essen- 
tial character  is  common  to  them  all;  I  mean  that  of  mi- 
nister, and,  in  some  sort,  representative  of  a  foreign  power, 
— a  person  charged  with  the  commands  of  that  power,  and 
delegated  to  manage  his  affairs:  and  that  quality  is  suffi- 
cient for  our  present  purpose. 

§  57.  Every     Every  sovereign  state  then  has  a  right  to  send  and  to  re- 
atoiteh^a  ?e^ve  Pu^c  Ministers;  for  they  are  necessary  instruments 
right  to  send*0  the  management  of  those  affairs  which  sovereigns  have 
and  receive  to  transact  with  each  other,  and  the  channels  of  that  cor- 
jmWicnii-   respondence  which  they  have  a  right  to  carry  on.    In  the 
niters,       grst  chapter  of  this  work  may  be  seen  who  are  those  sove- 
reigns, and  what  those  independent  states,  that  are  entitled 
to  rank  in  the  great  society  of  nations.    They  are  the 
powers  to  whom  belongs  the  right  of  embassy. 
§58.Anun-     An  unequal  alliance,  or  even  a  treaty  of  protection,  not 
equal  alii-    fceing  incompatible  with  sovereignty  (Book  I.  §§  5,  6),— 
tre?ty°ofa    s?ct  treaties  do  not  of  themselves  deprive  a  state  of  the 
protection,  right  of  sending  and  receiving  public  ministers.    If  the  in- 
take wa     *rior  a^y  or  the  party  Fronted  has  not  expressly  re- 
thisiightT   D9unce<l  the  right  of  entertaining  connections  and  treating 
with  other  powers,  he  necessarily  retains  that  of  sending 
ministers  to  them,  and  of  receiving  their  ministers  in  turn. 
The  same  rule  applies  to  such  vassals  and  tributaries  as  are 
not  subjects  (Book  I.  §§  7,  8). 

§  59.  Right     Nay  more,  this  right  may  even  belong  to  princes  or  com- 

of  the        munities  not  possessed  of  sovereign  power:  for,  the  rights 

EteTof  to  whose  assemblage  constitutes  the  plenitude  of  sovereignty, 

empire  m    are  not  indivisible:  and  if,  by  the  constitution  of  the  state, 

?is  rr*Tctj  by  the  concession  of  the  sovereign,  or  by  reservations  which 

[  4o4  ]  tfie  subjects  have  made  with  him,  a  prince  or  community 

remains  possessed  of  any  one  of  those  rights  which  usually 

belong  to  the  sovereign  alone,  such  prince  or  community 

may  exercise  it,  and  avail  themselves  of  it  in  all  its  effects 

and  all  its  natural  or  necessary  consequences,  unless  they 

have  been  formally  excepted.     Though  the  princes  and 

states  of  the  empire  are  dependent  on  the  emperor  and  the 


OP  THE  RIGHT  OF  EMBASSY.  451 

empire,  yet  they  are  sovereign  in  many  respects:  and  as  BOOK  iv. 
the  constitutions  of  the  empire  secure  to  them  the  right  of  CHAP,  v. 
treating  with  foreign  powers  and  contracting  alliances  with 
them,  they  incontestably  have  also  that  of  sending  and  re- 
ceiving public  ministers.  The  emperors,  indeed,  when 
they  felt  themselves  able  to  carry  their  pretensions  very 
high,  have  sometimes  disputed  that  right,  or  at  least  at- 
tempted to  render  the  exercise  of  it  subject  to  the  control 
of  their  supreme  authority—insisting  that  their  permission 
was  necessary  to  give  it  a  sanction.  But  since  the  peace  of 
Westphalia,  and  by  means  of  the  imperial  capitulations,  the 
princes  and  states  of  Germany  have  been  able  to  maintain 
themselves  in  the  possession  of  that  right;  and  they  have 
secured  to  themselves  so  many  other  rights,  that  the  empire 
is  now  considered  as  a  republic  of  sovereigns. 

There  are  even  cities  which  are  and  which  acknow-  §  eo.  Cites 
ledge  themselves  to  be  in  a  state  of  subjection,  that  have  *«  !""'« 
nevertheless  a  right  to  receive  the  ministers  of  foreign  bannw. 
powers,  and  to  send  them  deputies,  since  they  have  a 
right  to  treat  with  them.  This  latter  circumstance  is  the 
main  point  upon  which  the  whole  question  turns:  for  who- 
soever has  a  right  to  the  end,  has  a  right  to  the  means.  It 
would  be  absurd  to  acknowledge  the  right  of  negotiating 
and  treating,  and  to  contest  the  necessary  means  of  doing 
it.  Those  cities  of  Switzerland,  such  as  Neufchatel  and 
Bienne,  which  have  the  right  of  banner,  have,  by  natural 
consequence,  a  right  to  treat  with  foreign  powers,  although 
the  cities  in  question  be  subject  to  the  dominion  of  a  prince: 
for  the  right  of  banner,  or  of  arms,  comprehends  that  of 
granting  succours  of  troops*,  provided  such  grants  be  not 
inconsistent  with  the  service  of  the  prince.  Now,  if  those 
cities  are  entitled  to  grant  troops,  they  must  necessarily  be 
at  liberty  to  listen  to  the  applications  made  to  them  on  the 
subject  by  a  foreign  power,  and  to  treat  respecting  the  con- 
ditions. Hence  it  follows  that  they  may  also  depute  an 
agent  to  him  for  that  purpose,  or  receive  his  ministers. 
And  as  they  are  at  the  same  time  vested  with  the  adminis-  , 
tration  of  their  own  internal  police,  they  have  it  in  their 
power  to  insure  respect  to  such  foreign  ministers  as  come  to 
them.  What  is  here  said  of  the  rights  of  those  cities  is 
confirmed  by  ancient  and  constant  practice.  However  ex- 
alted and  extraordinary  such  rights  may  appear,  they  will 
not  be  thought  strange,  if  it  be  considered  that  those  very 
cities  were  already  possessed  of  extensive  privileges  at  the 
time  when  their  princes  were  themselves  dependent  on  the  [  455  ] 
emperors,  or  on  other  liege  lords  who  were  immediate  vas- 
sals of  the  empire.  When  the  princes  shook  off  the  yoke 
of  vassalage,  and  established  themselves  in  a  state  of  perfect 

*  See  the  Histor£of  the  Helvetic  Confederacy,  by  M.  de  Wattaville. 


455  OF  THE  RIGHT  OF  EMBASSY. 

BOOK  iv.  independence,  the  considerable  cities  in  their  territories 
CHAP,  v.^  ma(je  j^ejf  own  conditions;  and,  instead  of  rendering  their 
situation  worse,  it  was  very  natural  that  they  should  take 
advantage  of  the  existing  circumstances,  in  order  to  secure 
to  themselves  a  greater  portion  of  freedom  and  happiness. 
Their  sovereigns  cannot  now  advance  any  plea  in  objection 
to  the  terms  on  which  those  cities  consented  to  follow 
their  fortunes,  and  to  acknowledge  them  as  their  only 
superiors. 

§GI.  Minis.     Viceroys  and  chief  governors  of  a  sovereignty  or  remote 
tera  of  vice-  province  have  frequently  the  right  of  sending  and  receiving 
roys§         public  ministers;  but,  in  that  particular,  tney  act  in  the 
name  and  by  the  authority  of  the  sovereign  whom  they  re- 
present, and  whose  rights  they  exercise.    That  entirely 
depends  on  the  will  of  the  master  by  whom  they  are  dele- 
gated*   The  viceroys  of.  Naples,  the  governors  of  Milan, 
and  the  governors-general  of  the  Netherlands  for  Spain, 
were  invested  with  such  power. 

§  62.  Minis-     The  right  of  embassy,  like  all  the  other  rights  of  sove- 
tersof  the    reignty,  originally  resides  in  the  nation  as  its  principal  and 
tho^cgenta  P™Mre  subject.    During  an  interregnum,  the  exercise  of 
during  an    that  right  reverts    to  the  nation,  or  devolves  on  those 
interreg-     whom  the  laws  have  invested  with  the  regency  of  the  state, 
num.         They  may  send  ministers  in  the  same  manner  as  the  sove- 
reign used  to  do;  and  these  ministers  possess  the  same 
rights  as  were  enjoyed  by  those  of  the  sovereign.    The  re- 
public of  Poland  sends  ambassadors  while  her  throne  is  va- 
cant; nor  would  she  suffer  that  they  should  be  treated  with 
less  respect  and  consideration  than  those  who  are  sent 
while  she  has  a  king.    Cromwell  effectually  maintained  the 
ambassadors  of  England  in  the  same  rank  and  respectabi- 
lity which  they  possessed  under  the  regal  authority. 
§63.  of  him     Such  being  the  rights  of  nations,  a  sovereign  who  at- 
TnlrtheHn18  tempts  to  kinder  another  from  sending  and  receiving  public 
the  exerd°e  ministers,  doeshim  an  injury,  and  offends  against  the  law  of 
of  the  right  nations.    It  is  attacking  a  nation  in  one  of  her  most  va- 
of  embassy.  luable  rights,  and  disputing  her  title  to  that  which  nature 
herself  gives  to  every  independent  society:  it  is  offering  an 
insult  to  nations  in  general,  and  tearing  asunder  the  ties  by 
which  they  are  united. 

§  64.  What      But  this  is  to  be  understood  only  of  a  time  of  peace :  war 
fa1hT?£e  5ntroduces  9tfaer  rights.    It  allows  us  to  cut  off  from  an 
spect  in  time  enemy  all  his  resources,  and  to  hinder  him  from  sending 
of  war.       ministers  to  solicit  assistance.    There  are  even  occasions 
when  we  may  refuse  a  passage  to  the  ministers  of  neutral 
nations,  who  are  going  to  our  enemy.    We  are  under  no 
obligation  to  allow  them  an  opportunity  of  perhaps  convey- 
ing him  intelligence  of  a  momentous  nature,  and  concerting 
with  him  the  means  of  giving  him  assistance,  &c.    This 
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admits  of  no  doubt,  for  instance,  in  the  case  of  a  besieged  BOOK  n 
town.  No  right  can  authorize  the  minister  of  a  neutral  CHAP.  * 
power,  or  any  other  person  whatsoever,  to  enter  the  place 
without  the  besieger's  consent.  But,  in  order  to  avoid 
giving  offence  to  sovereigns,  good  reasons  must  be  alleged 
for  refusing  to  let  their  ministers  pass;  and  with  such 
reasons  they  must  rest  satisfied,  if  they  are  disposed  to  re- 
main neuter.  Sometimes  even  a  passage  is  refused  to  sus- 
pected ministers  in  critical  and  dubious  junctures,  although 
there  do  not  exist  any  open  war.  But  this  is  a  delicate 
proceeding,  which,  if  not  justified  by  reasons  that  are  per- 
fectly satisfactory,  produces  an  acrimony  that  easily  dege- 
nerates into  an  open  rupture. 

As  nations  are  obliged  to  correspond  together,  to  attend  §  65.  The 
to  the  proposals  and  demands  made  to  them,  to  keep  open  m"Vst^  J* 
a  free  and  safe  channel  of  communication  for  the  purpose  of  ^j"cr  is5t 
mutually  understanding  each  other's  views  and  bringing  be  receiv* 
their  disputes  to  an  accommodation,  a  sovereign  cannot, 
without  very  particular  reasons,  refuse  admitting  and  hear- 
ing the  minister  of  a  friendly  power,  or  of  one  with  whom 
he  is  at  peace.    But  in  case  there  be  reasons  for  not  ad- 
mitting him  into  the  heart  of  the  country,  he  may  notify  to 
him  that  he  will  send  proper  persons  to  meet  him  at  an  ap- 
pointed place  on  the  frontier,  there  to  hear  his  proposals. 
it  then  becomes  the  foreign  minister's  duty  to  stop  at  the 
place  assigned:  it  is  sufficient  that  he  obtains  a  hearing; 
that  being  the  utmost  that  he  has  a  right  to  expect 

The  obligation,  however,  does  not  extend  so  far  as  to  in-  §  66.  Of  n 
elude  that  of  suffering  at  all  times  the  residence  of  per- si.denfctBi- 
petual  ministers,  who  are  desirous  of  remaining  at  the  sove-  nwters" 
reign's  court,  although  they  have  no  business  to  transact 
with  him.  ^  It  is  natural,  indeed,  and  perfectly  conformable 
to  the  sentiments  which  nations  ought  mutually  to  entertain 
for  each  other,  that  a  friendly  reception  should  be  given  to 
those  resident  ministers,  when  there  is  no  inconvenience  to 
be  apprehended  from  their  stay.  But  if  there  exist  any 
substantial  reason  to  the  contrary,  the  advantage  of  the 
state  undoubtedly  claims  a  preference;  and  the  foreign  so- 
vereign cannot  take  it  amiss  if  his  minister  be  requested  to 
withdraw,  when  he  has  fulfilled  the  object  of  his  commis- 
sion, or  when  he  has  not  any  business  to  transact  The 
custom  of  keeping  everywhere  ministers  constantly  resi- 
dent is  now  so  firmly  established,  that  whoever  should  re- 
fuse to  conform  to  it,  must  allege  very  good  reasons  for  his 
conduct,  if  he  wishes  to  avoid  giving  offence.  These 
reasons  may  arise  from  particular  conjunctures;  but  there 
are  also  ordinary  reasons  ever  subsisting,  and  such  as  relate 
to  the  constitution  of  a  government  and  the  state  of  a  na- 
tion. Republics  would  often  have  very  good  reasons  of  the 
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BOOK  iv.   latter  kind,  to  excuse  themselves  from  continually  suffering 
...C1IAP- v-  the  residence  of  foreign  ministers,  who  corrupt  the  citizens, 
— gain  them  over  to  their  masters,  to  the  great  detriment 
of  the  republic, — and  excite  and  foment  parties  in  the 
state,  &c.     And  even  though  no  other  evil  should  arise 
from  their  presence  than  that  of  inspiring  a  nation,  ori- 
ginally plain,  frugal,  and  virtuous,  with  a  taste  for  luxury, 
the  thirst  of  gain,  and  the  manners  of  courts, — that  alone 
would  be  more  than  sufficient  to  justify  the  conduct  of  wise 
[   437  ]  and  provident  rulers  in  dismissing  them.    The  Polish  go- 
vernment is  not  fond  of  resident  ministers;  and   indeed 
their  intrigues  with  the  members  of  the  diet  have  furnished 
but  too  many  reasons  for  keeping  them  at  a  distance.     In 
the  "war  of  1666,  a  nuncio  publicly  complained  in  the  open 
diet,  of  the  French  ambassador's  unnecessarily  prolonging 
his  stay  in  Poland,  and  declared  that  he  ought  to  be  consi- 
dered as  a  spy.    In   1668,  other  members  of  that  body 
moved  for  a  law  to  regulate  the  length  of  time  that  an  am- 
bassador should  be  allowed  to  remain  in  the  kingdom*. 
§  67.  How       The  greater  the  calamities  of  war  are,  the  more  it  is  in- 
Snt  of  »T   fum^ent  on  nations  to  preserve  means  for  putting  an  end  to 
en^my  are  **•     Hence  it  becomes  necessary,  that,  even  in  the  midst  of 
to  be  ad-     hostilities,  they  be  at  liberty  to  send  ministers  to  each  other, 
for  the  purpose  of  making  overtures  of  peace,  or  proposals 
tending  to  moderate  the  transports  of  hostile  rage.    It  is 
true,  indeed,  that  the  minister  of  an  enemy  cannot  come 
without  permission;   accordingly,  a  passport,  or  safe-con- 
duct, is  asked  for  him,  either  through  the  intervention  of 
some  common  friend,  or  by  one  of  those  messengers  who 
are  protected  by  the  laws  of  war,  and  of  whom  we  shall 
speak  in  the  sequel — I  mean  a  trumpeter  or  drummer.     It 
is  true,  also,  that,  for  substantial  reasons,  the  safe-conduct 
may  be  refused,  and  admission  denied  to  the  minister.    But 
this  liberty,  which  is  authorized  by  the  care  that  every 
nation  is  bound  to  bestow  on  her  own  safety,  is  no  bar  to 
our  laying  it  down  as  a  general  maxim,  that  we  are  not 
to  refuse  admitting  and  hearing  an  enemy's  minister;  that  is 
to  say,  that  war  alone,  and  of  itself,  is  not  a  sufficient  reason 
for  refusing  to  hear  any  proposal  coming  from  an  enemy; 
but  that,  to  warrant  such  refusal,  there  must  exist  some  rea- 
son of  a  particular  nature,  and  which  rests  upon  very  good 
grounds,  as,  for  instance,  when  an  artful  and  designing 
enemy  has,  by  his  own  conduct,  given  us  just  cause  to 
apprehend  that  his  only  intention,  in  sending  his  ministers 
and  making  proposals,  is  to  disunite  the  members  of  a  con- 
federacy, to  lull  them  into  security  by  holding  out  false 


Wicquefort's  Ambassador,  book  i.  §  1. 
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appearances  of  peace,  and  then  to  overpower  them  by  BOOK  lv» 
surprise.  CHAP* v:.., 

Before  we  conclude  this  chapter,  it  will  be  proper  to  dis-  §  68.  Whe- 
cuss  a  celebrated  question,  which  has  been  often  debated. ther  n»n»- 
It  is  asked,  whether  foreign  nations  may  receive  the  am-  ^1^  be 
bassadors  and  other  ministers  of  an  usurper,  and  send  their  from  o^  sent 
ministers  to  him  ?  In  this  particular,  foreign  powers  take t0dn  usurp- 
for  their  rule  the  circumstance  of  actual  possession,  if  the  er' 
interest  of  their  affairs  so  require:  and,  indeed,  there  can- 
not be  a  more  certain  rule,  or  one  that  is  more  agreeable  to 
the  law  of  nations  and  the  independency  of  states.  As 
foreigners  have  no  right  to  interfere  in  the  domestic  con- 
cerns of  a  nation,  they  are  not  obliged  to  canvass  and  scru- 
tinize her  conduct  in  the  management  of  them,  in  order  to 
determine  how  far  it  is  either  just  or  unjust*  They  may,  if 
they  think  proper,  suppose  the  right  to  be  annexed  to  the 
possession.  When  a  nation  has  expelled  her  sovereign,  [  458  ] 
other  powers,  who  do  not  choose  to  declare  against  her,  and 
to  risk  the  consequences  of  her  enmity  or  open  hostility, 
consider  her  thenceforward  as  a  free  and  sovereign  state, 
without  taking  on  themselves  to  determine  whether  she  has 
acted  justly  in  withdrawing  from  her  allegiance  to  the  prince 
by  whom  she  was  governed.  Cardinal  Mazarin  received 
Lockhart,  whom  Cromwell  had  sent  as  ambassador  from  the 
republic  of  England,  and  refused  to  see  either  king  Charles 
the  Second,  or  his  ministers.  If  a  people,  after  having  ex- 
pelled their  prince,  submit  to  another— if  they  change  the 
order  of  succession,  and  acknowledge  a  sovereign  to  the 
prejudice  of  the  natural  and  appointed  heir — foreign  powers 
may,  in  this  instance  also,  consider  what  has  been  done  as 
lawful:  it  is  no  quarrel  or  business  of  theirs.  At  the  begin- 
ning of  the  last  century,  Charles,  duke  of  Sudermania, 
having  obtained  the  crown  of  Sweden,  to  the  prejudice  of 
his  nephew  Sigismund,  king  of  Poland,  was  soon  acknow- 
ledged by  most  sovereigns.  Villeroy,  minister  of  the  French 
monarch,  Henry  the  Fourth,  in  his  dispatches  of  the  Sth  of 
April,  1608,  plainly  said  to  the  president,  Jeannin,  "All 
these  reasons  and  considerations  shall  not  prevent  the  king 
from  treating  with  Charles,  if  he  finds  it  to  be  his  interest, 
and  that  of  his  kingdom."  This  remark  was  sensible  and 
judicious.  The  king  of  France  was  neither  the  judge  nor 
the  guardian  of  the  Swedish  nation,  that  he  should,  con- 
trary to  the  interests  of  his  own  kingdom,  refuse  to  acknow- 
ledge the  king  whom  Sweden  had  chosen,  under  pretence 
that  a  competitor  had  termed  Charles  an  usurper.  Had  the 
charge  been  even  founded  in  justice,  it  was  an  affair  which 
did  not  fall  under  the  cognizance  of  foreigners. 

Therefore,   when   foreign    powers   have    received  the 
ministers  of  an  usurper,  and  sent  theirs  to  him,  the  lawful 


4-58  OF  THE  SEVERAL  ORDERS 

BOOK  iv.  prince,  on  recovering  the  throne,  cannot  complain  of  these 
CHAP.V^  measures  as  an  injury,  nor  justly  make  them  the  ground  of 
a  war,  provided  those  powers  have  not  proceeded  to  greater 
lengths,  nor  furnished  any  assistance  against  him.  But  to 
acknowledge  the  dethroned  prince  or  his  heir,  after  the  state 
has  solemnly  acknowledged  the  person  to  whom  the  sceptre 
has  been  transferred,  is  an  injury  done  to  the  latter,  and  a 
profession  of  enmity  to  the  nation  that  has  chosen  him. 
Such  a  step,  hazarded  in  favour  of  James  the  Second's  son, 
was,  by  William  the  Third  and  the  British  nation,  alleged 
as  one  of  the  principal  reasons  of  the  war  which  England 
soon  after  declared  against  France.  Notwithstanding  all 
the  caution,  and  all  the  protestations  of  Louis  the  four- 
teenth, his  acknowledgement  of  young  Stuart  as  king  of 
England,  Scotland,  and  Ireland,  under  the  title  of  James  the 
Third,  was  considered  by  the  English  as  an  injury  done 
both  to  the  king  and  to  the  nation. 


[  459  ] 


CHAP.  VI.  CHAP.    VI. 

OF  THE  SEVERAL  ORDERS  OF  PUBLIC  MINISTERS—  OF  THE 
REPRESENTATIVE  CHARACTER  —  AND  OF  THE  HONOURS  DUB 
TO  MINISTERS, 

§  60.  Origin     IN  former  days,  people  were  scarcely  acquainted  with 

»iorte«eofinore  ^an  one  or<^er  o/  public  ministers,  in  Latin  termed 

public  mi*   hgati,  which  appellation  has  been  rendered  by  that  of 

nisten.       "ambassadors"    But,  when  courts  were   become   more 

proud,  and,  at  the  same  time,  more  punctilious  in  the  article 

of  ceremony,  and  especially  when  they  had  introduced  the 

idea  of  extending  the  minister's  representation  even  to  that 

of  his  master's  dignity,  it  was  thought  expedient  to  employ 

commissioners  of  less  exalted  rank  on  certain  occasions,  in 

order  to  avoid  trouble,  expense,  and  disputes.    Louis  die 

Eleventh  of  France  was,  perhaps,  the  first  who  set  the  ex- 

ample.  Thus,  several  orders  of  ministers  being  established, 

more  or  less  dignity  was  annexed  to  their  character,  and 

proportionate  honours  were  required  for  them. 

§7o.Repre-     Every  minister,  in  some  measure,  represents  his  master, 

character     as  ****?  a£ent  °r  delegate  represents  his  constituent.    But 

this  representation  relates  to  the  affairs  of  his  office:  the 

minister  represents  the  subject  in  whom  reside  the  rights 

which  he   is  to   exercise,    preserve,    and    assert  —  the 

rights  respecting  which  he  is  to  treat  in  his  master's  stead. 

Although   such  representation  is  admitted    in    a  gene- 
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ral  view,  and  so  far  as  respects  the  essence  of  affairs,  it  is 
with  an  abstraction  of  the  dignity  of  the  constituent.  In  CHAF*  TL 
process  of  time,  however,  princes  would  have  ministers  to 
represent  them,  not  only  in  their  rights  and  in  the  trans- 
action of  their  affairs,  but  also  in  their  dignity,  their  great- 
ness, and  their  pre-eminence.  It  was,  no  doubt,  to  those 
signal  occasions  of  state,  those  ceremonies  for  which  am- 
bassadors are  sent,  as,  for  instance,  marriages,  that  this 
custom  owes  its  origin.  But  so  exalted  a  degree  of  dignity 
in  the  minister  is  attended  with  considerable  inconvenience 
in  conducting  business,  and,  besides  occasioning  trouble  and 
embarrassment,  is  often  productive  of  difficulties  and  dis- 
putes. This  circumstance  has  given  birth  to  different  orders 
of  public  ministers,  and  various  degrees  of  representation. 
Custom  has  established  three  principal  degrees.  What  is, 
by  way  of  pre-eminence,  called  the  representative  character, 
is  the  faculty  possessed  by  the  minister,  of  representing  his 
master  even  in  his  very  person  and  dignity. 

The  representative  character,  so  termed  by  way  of  pre-  §  71.  Am- 
eminence,  or  in  contradistinction  to  other  kinds  of  represen-  hasadora 
tation,  constitutes  the  minister  of  the  first  rank  the  ambas-^^' 
sador.  It  places  him  above  all  other  ministers  who  are  not  in- 
vested with  the  same  character,  and  precludes  their  entering 
into  competition  with  the  ambassador.    At  present  there  are 
ambassadors  ordinary  and  extraordinary:  but  this  is  no  more 
than  an  accidental  distinction,  merely  relative  to  the  subject 
of  their  mission.    Yet  almost  everywhere  some  difference  is 

(192)  An  ambassador  may  annul  an  enemy;  and  he  is  peculiarly  an 

a  treaty,  see  authorities  collected  in  object  of  the  protection  and  favour 

I  Chitty's   Commercial   Law,  46.  of  the  law  of  nations.    Id.  461-2; 

In  the  event  of  his  nation  rejecting  a  The  Caroline,  6  Rob.  Rep.  461;  The 

person  sent  by  the  friendly  nation  as  Madison,  1  Edw.  R.  224. 

consul,  he  is  to  assign  the  reasons,  As  respects    an   ambassador   or  Ambassa- 

and  request  the  appointment  of  ano-  minister  in  Great  Britain,   this  is  dor's  privi- 

ther  consul.  Id.  55.  In  his  absence  a  declared  and  enforced  by  7  Anne,  c.  legs  from 

consul  of  his  nation  may  demand  an  12;    see    the    decisions   thereon,  wrest. 

audience  with  the   minister  of  the  Chitty's  Col.  Stat.  13;  Novello  v. 

friendly  state,  (Id.63),althoughacon-  Tuogood,  1  Barn.  &  Ores.  554,  2 

sul  has  not  the  same  privileges  as  an  Dowl.&Ryi.833,S.C.;  and  13  Price 

ambassador  in  other  respects.  Id.  70.  Rep.  805.  And  a  servant  of  a  foreign 

The  children  of  an  ambassador  and  minister,  though  not  lodging  in  bis 

of  his  attendants,  though  born  in  a  house,  is  protected  by  that  act  I*  re 

foreign  state,  are  considered  natural-  Count  Haslang,  Dick.  274.    But  a. 

bora  subjects.  Id.  110,^12.     An  plaintiff  under  such  protection  of  a 

ambassador  from  a  foreign  court,  foreign  ambassador  has  been  corn- 

formerly,  could  not  come  into  Eng-  polled  to  give  security  for  costs  be- 

land   without  a  license  and  safe-  rare  he  will  be  allowed  to  proceed. 

conduct.  Id.  131.    He  is  the  proper  Mdtrly  v,  Smith^  Dick.  355.    But 

person  to  grant  a  passport.  Id.  492.  that  act  does  not  extend  to  consuls 

The  ambassador  of  an  enemy  at  a  who  are,  therefore,  liable  to  arrest 

neutral  court  may  recover  and  insist  Pivearts  v.  Belcher,   3  Maule  & 

on  having  restored  dispatches  sent  Selwyn,  284.  —  C. 
by  a  neutral  vessel,  and  captured  by 
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BOOK  iv.  made  in  the  treatment  of  these  different  ambassadors.  That, 
CHAR  vi.  kowever,  is  purely  matter  of  custom. 


1 72.  En-  Envoys  are  not  invested  with  the  representative  charac- 
«*••  ter,  properly  so  called,  or  in  the  first  degree.  They  are 
ministers  of  the  second  rank,  on  whom  their  master  was 
willing  to  confer  a  degree  of  dignity  and  respectability, 
which,  without  being  on  a  level  with  the  character  of  an 
ambassador,  immediately  follows  it,  and  yields  the  pre-emi- 
nence to  it  alone.  There  are  also  envoys  ordinary  and  ex- 
traordinary; and  it  appears  to  be  the  intention  of  princes 
that  the  latter  should  be  held  in  greater  consideration.  This 
likewise  depends  on  custom. 

§  73.  Rest-  The  word  Resident  formerly  related  only  to  the  continu- 
dcnts.  ance  Of  the  minister's  stay ;  and  it  is  frequent,  in  history, 
for  ambassadors  in  ordinary  to  be  designated  by  the  simple 
title  of  residents.  But,  since  the  practice  of  employing  dif- 
rent  orders  of  ministers  has  been  generally  established,  the 
name  of  residents  has  been  confined  to  ministers  of  a  third 
order,  to  whose  character  general  custom  has  annexed  a 
lesser  degree  of  respectability.  The  resident  does  not  re- 
present the  prince's  person  in  his  dignity,  but  only  in  his 
affairs.  His  representation  is  in  reality  of  the  same  nature 
as  that  of  the  envoy :  wherefore  we  often  term  him,  as  well 
as  the  envoy,  a  minister  of  the  second  order, — thus,  distin- 
guishing only  two  classes  of  public  ministers,  the  former 
consisting  of  ambassadors  who  are  invested  with  the  repre- 
sentative character  in  pre-eminence,  the  latter  comprising  all 
other  ministers  who  do  not  possess  that  exalted  character. 
This  is  the  most  necessary  distinction,  and,  indeed,  the 
only  essential  one. 

§74.  Minfc-  Lastly,  a  custom  of  still  more  recent  origin  has  intro- 
ters'  duced  a  new  kind  of  ministers  without  any  particular 
determination  of  character.  These  are  called  simply  minis- 
ters, to  indicate  that  they  are  invested  with  the  general 
quality  of  a  sovereign's  mandatories*  without  any  particular 
assignment  of  rank  and  character.  It  was  likewise  the 
punctilio  of  ceremony  which  gave  rise  to  this  innovation. 
Use  had  established  particular  modes  of  treatment  for  the 
ambassador,  the  envoy,  and  the  resident.  Disputes  be- 
tween ministers  of  the  several  princes  often  arose  on  this 
head,  and  especially  about  rank.  In  order  to  avoid  all 
contest  on  certain  occasions  when  there  might  be  room  to 
apprehend  it,  the  expedient  was  adopted  of  sending  minis- 
ters not  invested  with  any  one  of  the  three  known  cha- 
racters. ^  Hence,  they  are  not  subjected  to  any  settled 
ceremonial,  and  can  pretend  to  no  particular  treatment. 
The  minister  represents  his  master  in  a  vague  and  in- 
determinate manner,  which  cannot  be  equal  to  the  first 
degree;  consequently  he  makes  no  demur  in  yielding  pre- 
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eminence  to  the  ambassador.  He  is  entitled  to  the  general  BO>™  :v. 
regard  due  to  a  confidential  person  intrusted  by  a  sovereign  CB  **•*'• 
with  the  management  of  his  affcirs;  and  he  possesses  all 
the  rights  essential  to  the  character  of  a  public  minister* 
This  indeterminate  quality  is  such  that  the  sovereign  may 
confer  it  on  one  of  his  servants  whom  he  would  not  choose 
to  invest  with  the  character  of  ambassador:  and,  on  the 
other  hand,  it  may  be  accepted  by  men  of  rank,  who  would 
be  unwilling  to  undertake  the  office  of  resident,  and  to  ac- 
quiesce in  the  treatment  at  present  rttotted  to  men  in  that 
station.  There  are  also  ministers  plenipotentiary^  and  of 
much  greater  distinction  than  simple  ministers.  These  also 
are  without  any  particular  attribution  of  rank  and  cha- 
racter, but,  by  custom,  are  now  placed  immediately  after  the 
ambassador,  or  on  a  level  with  the  envoy  extraordinary. 

We  have  spoken  of  consuls  in  treating  of  commerce  §:;>  coa- 
(Book  II.  §  34).    Formerly  agents  were  a  kind  of  public s^  "&<llts 
ministers:   but  in  the  present  increase  and  profusion  of^^l' 
titles,  this  is  given  to  persons  simply  appointed  by  princes  sioim*.  <u-. 
to  transact  their  private  affairs,  and  who  not  unfrequently  iiw  • 
are  subjects  of  the  country  where  they  reside.    They  are 
not  public  ministers,  and  consequently  not  under  the  pro- 
tection of  the  law  of  nations.    But  a  more  particular  pro- 
tection is  due  to  them  than  to  other  foreigners  or  citizens, 
and  likewise  some  attention  in  consideration  of  the  prince 
whom  they  serve.    If  that  prince  sends  an  agent  with  cre- 
dentials and  on  public  business,  the  agent  thenceforward 
becomes  a  public  minister;  his  title  making  no  difference  in 
the  case.    The  same  remark  is  also  applicable  to  deputies, 
commissioners,  and  others  intrusted  with  the  management 
of  public  affairs. 

Among  the  several  characters  established  by  custom,  it  §  76.  Cre- 
rests  with  the  sovereign  to  determine  with  what  particular  dsntwfc. 
one  he  chooses  to  invest  his  minister ;  and  he  makes  known 
the  minister's  character  in  the  credentials  which  he  gives 
him  for  the  sovereign  to  whom  he  sends  him.  Credentials 
are  the  instrument  which  authorizes  and  establishes  the  mi* 
nister  in  his  character  with  the  prince  to  wham  they  are  ad- 
dressed. If  that  prince  receives  the  minister,  he  can  re- 
ceive him  only  in  the  quality  attributed  to  him  in  his  cre- 
dentials. They  are,  as  it  were,  his  general  letter  of  at- 
torney, his  mandate  patent*  mandatum  manifestum, 

The  instructions  given  to  the  minister  contain  his  mas-  §  77.  in- 
ter's secret  mandate^  the  orders  to  which  the  minister  must  structiona. 
carefully  conform,  and  which  limit  his  powers.    Here  we 
might  apply  all  the  rules  of  the  law  of  nature  respecting 
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BOOK  iv.  procurations  and  mandates,  whether  open  or  secret.  But 
rnAp.  vr.  exclusive  of  their  being  more  particularly  applicable  to  the 
subject  of  treaties,  we  may  with  the  less  impropriety  dis- 
pense with  such  details  in  this  work,  as  the  custom  has  wisely 
been  established,  that  no  engagements  into  which  a  minister 
may  enter,  shall  have  any  validity  between  sovereigns,  unless 
ratified  by  his  principal. 

§ts.  R'ght      We  have  seen  above  that  every  sovereign,  every  commu- 
of  sending    R^  &n^  even  every  individual,  who  has  a  right  to  treat  with 
am^a-     f^j^  powers,  has  also  that  of  sending  ambassadors.    (See 
the  preceding  chapter.)     The  question  admits  of  no  diffi- 
culty, so  far  as  respects  simple  ministers  or  mandatories,  con- 
[  462  ]  sidered  in  general  as  persons  intrusted  with  the  affairs,  and 
vested  with  the  powers,  of  those  who  have  a  right  to  treat. 
Further,  the  ministers  of  every  sovereign  are,  without  hesi- 
tation, allowed  to  enjoy  all  the  rights  and  prerogatives  be- 
longing to  ministers  of  the  second  order.  Powerful  monarchs 
indeect deny  to  some  petty  states  the  right  of  sending  am- 
bassadors: but  let  us  see  with  what  reason.     According  to 
the  generally  established  custom,  the  ambassador  is  a  pub- 
lic minister,  representing  the  person  and  dignity  of  a  sove- 
reign; and,  as  this  representative  character  procures  him 
particular  honours,  great  princes  are  therefore  unwilling  to 
admit  the  ambassador  of  an,  inconsiderable  state,  from  a  re- 
pugnance to  paying  him  honours  of  so  distinguished  a  kind. 
But  it  is  manifest  that  every  sovereign  has  an  equal  right  of 
causing  himself  to  be  represented  in  the  first  as  well  as  in 
the  second  or  the  third  degree:  and  the  sovereign  dignity  is 
entitled  to  distinguished  respect  in  the  great  society  of  na- 
tions.    We  have  shewn  (Book  II.  Ch.  III.)  that  the  dignity 
of  independent  nations  is  essentially  the  same;  that  a  sove- 
reign prince,  however  low  he  may  rank  in  the  scale  of  power, 
is  as  completely  sovereign  and  independent  as  the  greatest 
monarch,  in  the  same  manner  as  a  dwarf  is  a  man  equally 
with  a  giant:  although,  indeed,  the  political  giant  makes  a 
more  conspicuous  figure  ia  the  general  society  than  the 
dwarf,  and  has,  on  that  account,  a  greater  portion  of  respect 
and  more  signal  honours  paid  to  him.  It  is  evident  then  that 
every  prince,  every  state,  truly  possessed  of  sovereignty,  has 
a  right  to  send  ambassadors,  and  that  to  contest  their  right 
in  this  instance  is  doing  them  a  very  great  injury;  it  is,  in 
fact,  contesting  their  sovereign  dignity.     And  if  they  have 
that  right,  their  ambassadors  cannot  be  refused  those  re- 
gards and  honours  which  custom  particularly  assigns  to  the 
representative  of  a  sovereign.    The  king  of  France  admits 
no  ambassadors  from  the  princes  of  Germany,  as  refusing  to 
their  ministers  the  honours  annexed  to  the  first  degree  of 
representation;  yet  he  receives  ambassadors  from  the  princes 
of  Italy*    The  reason  alleged  for  this  conduct  is  that  he 
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considers  the  latter  to  be  more  perfectly  sovereign  princes   BOOK  i\. 
than  the  former,  because,  though  equally  vassals  of  the  em-  J™«il!^ 
peror  and  the  empire,  they  are  not  equally  dependent  on  the 
imperial  authority.    The  emperors,  nevertheless,  claim  the 
same  rights  over  the  princes  of  Italy,  as  over  those  of 
Germany.     But  France,  seeing  that  the  former  do  not 
actually  constitute  a  part  of  the  Germanic  body,  nor  assist 
at  the  diets,  countenances  their  absolute  independence,  in 
order  as  much  as  possible  to  detach  them  from  the  empire. 
I  shall  not  here  enter  into  a  detail  of  the  honours  due 
and  actually  paid  to  ambassadors:  these  are  matters  which 
altogether  depend  on  institution  and  custom:  I  shall  only 
observe,  in  general,  that  they  are  entitled  to  those  civilities 
and  distinctionswhich  usage,  and  theprevailing  mannersof  the 
time,  have  pointed  out  as  proper  expressions  of  the  respect 
due  to  the  representative  of  a  sovereign.    And  it  must  be  ob- 
served here,  with  regard  to  things,  of  institution  and  custom,  [ 
that,  when  a  practice  is  so  established,  as  to  impart,  accord- 
ing to  the  usages  and  manners  of  the  age,  a  real  value  and  a 
settled  signification  to  things  which  are  in  their  own  nature 
indifferent,  the  natural  and  necessary  law  of  nations  requires 
that  we  should  pay  deference  to  such  institution,  and  act, 
with  respect  to  such  things,  in  the  same  manner  as  if  they 
really  possessed  all  that  value  which  the  opinion  of  mankind 
has  annexed  to  them.    For  instance,  according  to  the  gene- 
ral usage  of  all  Europe,  it  is  the  peculiar  prerogative  of  an 
ambassador  to  wear  his  hat  in  presence  of  the  prince  to 
whom  he  is  sent*    This  right  expresses  that  he  is  acknow- 
ledged as  the  representative  of  a  sovereign:  to  refuse  it, 
therefore,  to  the  ambassador  of  a  state  which  is  truly  inde- 
pendent, would  be  doing  an  injury  to  that  state,  and,  in 
some  measure,  degrading  it.    The  Switzers,  who  formerly 
were  much  deeper  adepts  in  tie  art  of  war  than  in  the  eti- 
quette of  courts,  and  far  from  being  punctilious  on  the  score 
of  mere  ceremony,  have,  on  some  occasions,  submitted  to  be 
treated  in  a  manner  unbecoming  the  dignity  of  their  nation. 
In  1663,  their  ambassadors  suffered  the  king  of  France,  and 
the  nobles  of  his  court,  to  refuse  them  those  honours  which 
custom  has  rendered  essential  to  the  ambassadors  of  sove- 
reigns, and  particularly  that  of  being  covered  before  the 
king  at  their  audience*.    Some  of  their  number,  who  knew 
better  what  they  owed  to  the  glory  of  their  republic,  strongly 
insisted  on  that  essential  and  distinctive  honour;  but  the 


*  In  Wjcquefbrt,  may  be  seen  a  he  ought  not  to  have  insulted  tiie 
particular  account  of  the  whole  trans-  whole  nation  by  coarsely  asserting 
action.  That  writer  is  justiftahle  in  that  "they  prefer  money  to  hen- 
expressing  a  degree  of  indignation  our."  Ambassador,  book  i.  §  19, 
against  the  Swiss  ambassadors;  but  See  also  18. 

o  o 
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BOOK  IT.  opinion  of  the  majority  prevailed,  and  at  length  they  all 
CHAP,  vr.  yjejfjgjj^  on  being  assured  that  the  ambassadors  of  their  na- 
tion had  not  worn  their  hats  in  presence  of  Henry  the 
Fourth.  Allowing  the  fact  to  have  been  true,  the  argu- 
ment was  not  unanswerable.  The  Switzers  might  have  re- 
plied, that  in  Henry's  time  their  nation  was  not  yet  solemnly 
acknowledged  free  and  independent  of  the  empire,  as  it 
had  lately  been  by  the  treaty  of  Westphalia  in  1648.  They 
might  have  said,  that,  although  their  predecessors  had  not 


that  gross  error  could  not  impose  on  their  successors  any 
obligation  to  commit  a  similar  one.  At  present,  as  the  na- 
tion is  more  enlightened,  and  more  attentive  to  points  of 
that  nature,  she  will  not  fail  to  support  her  dignity  in  a 
more  becoming  manner.  Whatever  extraordinary  honours 
may,  in  other  respects,  be  paid  to  her  ambassadors,  she  will 
not,  in  future,  suffer  herself  to  be  so  far  blinded  by  those 
empty  marks  of  distinction,  as  to  overlook  that  peculiar  pre- 
rogative which  custom  has  rendered  essential.  When  Louis 
the  Fifteenth  visited  Alsace  in  1744,  the  Helvetic  body  de- 
clined sending  ambassadors  to  compliment  him  according  to 
custom,  until  informed  whether  they  would  be  allowed  to 
[  464  ]  wear  their  hats:  and  on  the  refusal  of  that  just  demand, 
none  were  sent.  Switzerland  may  reasonably  hope  that  his 
most  Christian  majesty  will  no  longer  insist  on  a  claim  which 
does  not  enhance  the  lustre  of  his  crown,  and  can  only  serve 
to  degrade  an  ancient  and  faithful  ally. 


CHAP.  VII. 


OF  THE  RIGHTS,  PRIVILEGES,  AND  IMMUNITIES  OF   AMBASSA- 
DORS AND  OTHER  PUBLIC  MINISTERS  (194). 

§  so.  Re-       THE  respect  which  is  due  to  sovereigns  should  redound 
spert  due  to  to  their  representatives,  and  especially  their  ambassadors, 
Sfetew"""   as  representing  their  master's  person  in  the  first  degree. 
(195).        Whoever  offends  and  insults  a  public  minister  commits  a 
crime  the  more  deserving  of  severe  punishment,  as  he  might 
thereby  involve  his  country  and  his  sovereign  in  very  seri- 
ous difficulties  and  trouble.    It  is  just  that  he  should  be 
punished  for  his  fault,  and  that  the  state  should,  at  the  ex- 
pense of  the  delinquent,  give  full  satisfaction  to  the  sove- 
reign who  has  been  offended  in  the  person  of  his  minister. 

(194)  See  Wicquefort's  Ambassadors,  per  tot^-C.    (195)  Ante,  p.  459,  n. 


IMMUNITIES  OF  AMBASSADORS,  &C.  464 

If  the  foreign  minister  is  himself  the  aggressor,  and  offends   BO°K  »*• 
a  citizen,  the  latter  may  oppose  him  without  departing  from  C-HAP*  ™- 
the  respect  due  to  the  character  which  the  offender  bears, 
and  give  him  a  lesson  which  shall  both  efface  the  stain  of 
the  outrage,  and  make  the  author  of  it  blush  for  his  miscon- 
duct.   The  person  offended  may  farther  prefer  a  complaint 
to  his  own  sovereign,  who  will  demand  for  him  an  adequate 
satisfaction  from  the  minister's  master.    The  great  con- 
cerns of  the  state  forbid  a  citizen,  on  such  occasions,  to  en- 
tertain those  thoughts  of  revenge  which  the  point  of  honour 
might  suggest,  although  they  should  in  other  respects  be 
deemed  allowable.    Even  according  to  the  maxims  of  the 
world,  a  gentleman  is  not  disgraced  by  an  affront  for  which 
it  is  not  in  his  own  power  to  procure  satisfaction. 

The  necessity  and  right  of  embassies  being  established  §  si.  Their 
(see  Chap.  V.  of  this  Book),  the  perfect  security  and  invio-  %%%£*' 
lability  of  ambassadors,  and  other  ministers,  is  a  certain  con-  SvioSbie 
sequence  of  it:  for,  if  their  persons  be  not  protected  from  (i»«). 
violence  of  every  kind,  the  right  of  embassy  becomes  preca- 
rious, and  the  success  very  uncertain.    A  right  to  the  end 
inseparably  involves  a  right  to  the  necessary  means.  Embas- 
sies then,  being  of  such  great  importance  in  the  universal 
society  of  nations,  and  so  necessary  to  their  common  well- 
being,  the  persons  of  ministers  charged  with  those  embas- 
sies are  to  be  held  sacred  and  inviolable  among  all  nations 
(See  Book  II.  §  218).     Whoever  offers  violence  to  an  am- 
bassador, or  to  any  other  public  minister,  not  only  injures 
the  sovereign  whom  that  minister  represents,  but  also  attacks 
the  common  safety  and  well-being  of  nations:  he  becomes  [  465  ] 
guilty  of  an  atrocious  crime  against  mankind  in  general*. 

(196)  Ante,  p.  459,  IK— C.  sultan  for  this  barbarous  massacre; 

*  An  enormous  infraction  of  the  and,  finding  him  backward  to  give 

law  of  nations  caused  the  ruin  of  the  it,  he  took  up  arms.    The  conquest 

powerful  empire  of  Khovarezro,  or  of  the  whole  empire  of  Khovarezm 

Kakesm,  and  opened  a  door  to  the  soon    followed;    and    Mohammed 

Tartars  for  the  subjugation  of  almost  himself,  reduced  to  the  condition  of 

all  Asia.    The  famous  Gengis-khan,  a  wretched  fugitive,  died  of  a  broken 

wishing  to  establish  a  commercial  in-  heart  m  a  desert  island  of  the  Cas- 

tercourse  between  his  states  and  those  plan  Sea. 

of  Persia,  and  the  other  provinces  Canson,  the  last  sultan  of  the  Mam* 
subject  to  Mohammed  Cotbeddin,  melucs,  having  put  to  death  the  ara- 
sultan  of  Khovarezm,  sent  to  that  bassadors  of  the  Turkish  emperor 
prince  an  ambassador,  accompanied  Selim  the  First,  the  injured  monarch 
by  a  caravan  of  merchants.  On  the  took  a  signal  vengeance  for  the  atro- 
arrival  of  that  caravan  at  Otraw,  the  cious  deed.  He  conquered  all  the  do- 
governor  caused  them  to  be  arrested,  minions  of  Canson,  and,  having  de- 
together  with  the  ambassador,  and  feated  and  captured  that  prince  near 
wrote  word  to  the  Sultan  that  they  Cairo,  he  caused  him  to  be  hanged 
were  a  company  of  spies.  Moham-  at  one  of  the  gates  of  the  city.  Ma- 
med  thereupon  ordered  him  to  have  rigny,  History  of  the  Arabs,  vol  11. 
the  prisoners  put  to  death.  Gengis-  p.  105, 427. 
khan  demanded  satisfaction  of  the 
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This  safety  is  particularly  due  to  the  minister,  from  the 
sovereign  to  whom  he  is  sent.  To  admit  a  minister,  to  ac- 
"  knowledge  him  in  such  character,  is  engaging  to  grant  him 
the  most  particular  protection,  and  that  be  shall  enjoy  all 
possible  safety.  It  is  true,  indeed,  that  the  sovereign  is 
bound  to  protect  every  person  within  his  dominions,  whether 
native  or  foreigner,  and  to  shelter  him  from  violence:  but 
this  attention  is  in  a  higher  degree  due  to  a  foreign  minis* 
ter.  An  act  of  violence  done  to  a  private  person  is  an  ordi- 
nary transgression,  which,  according  to  circumstances,  the 
prince  may  pardon:  but  if  done  to  a  public  minister,  it  is  a 
crime  of  state,  an  offence  against  the  law  of  nations ;  and 
the  power  of  pardoning,  in  such  case,  does  not  rest  with  the 
prince  in  whose  dominions  the  crime  has  been  committed, 
but  with  him  who  has  been  offended  in  the  person  of  his  re- 
presentative. However,  if  the  minister  has  been  insulted 
by  persons  who  were  ignorant  of  his  character,  the  offence 
is  wholly  unconnected  with  the  law  of  nations,  and  falls 
within  the  class  of  ordinary  transgressions.  A  company  of 
young  rakes,  in  a  town  of  Switzerland,  having,  in  the  night- 
time* insulted  the  British  minister's  house,  without  knowing 
who  lived  in  it,  the  magistracy  sent  a  message  to  the  minis- 
ter to  know  what  satisfaction  he  required.  He  prudently 
answered,  that  it  was  the  magistrates'  concern  to  provide 
for  the  public  safety  by  such  means  as  they  thought  best; 
but  that,  as  to  his  own  part,  he  required  nothing,  not  think- 
ing himself  affronted  by  persons  who  could  have  had  no  de- 
sign against  him,  as  not  knowing  his  house.  Another  parti- 
cular circumstance,  in  the  protection  due  to  foreign  ministers, 
is  this: -according  to  the  destructive  maxims  introduced 
by  a  false  point  of  honour,  a  sovereign  is  under  a  necessity 
of  Chewing  indulgence  to  a  person  wearing  a  sword,  who  in- 
stantly revenges  an  affront  done  to  him  by  a  private  indivi- 
dual: but  violent  proceedings  against  a  public  minister  can 
[  466  ]  never  be  allowed  or  excused,  unless  where  the  latter  has 
himself  been  the  aggressor,  and,  by  using  violence  in  the 
first  instance,  has  reduced  his  opponent  to  the  necessity  of 
self-defence. 

§  83.  When  Though  the  minister's  character  is  not  displayed  in  its 
it  com-  fu]j  extent,  and  does  not  thus  ensure  him  the  enjoyment  of 
all  his  rights,  till  he  is  acknowledged  and  admitted  by  the 
sovereign,  to  whom  he  delivers  his  credentials,— yet,  on  his 
entering  the  country  to  which  he  is  sent,  and  making  him- 
self known,  he  is  under  the  protection  of  the  law  of  nations ; 
otherwise  it  would  not  be  safe  for  him  to  come.  Until  he 

(197)  See  also  the  case  of  tbe  ar-  7  Anne,  c.  12.  See  recital  in  act, 
rest  of  the  Russian  ambassador,  and  I  Bla.  Com.  250,  and  ante,  459, 
which  occasioned  the  passing  of  the  note.— C. 


mences. 
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has  had  his  audience  of  the  prince,  he  is,  on  his  own  word,  ROOK  IV* 
to  be  considered  as  a  minister;  and  besides,  exclusive  of  r>MP-v"' 
the  notice  of  his  mission,  usually  given  by  letter,  the  minister 
has,  in  case  of  doubt,  his  passports  to  produce,  which  will 
sufficiently  certify  his  character. 

These  passports  sometimes  become  necessary  to  him  in  §  54.  what 
the  countries  through  which  he  passes  on  his  way  to  the is  due  to 
place  of  his  destination ;  and,  in  case  of  need,  he  shews  countries 
them,  in  order  to  obtain  the  privileges  to  which  he  is  en-  through 
titled.  It  is  true,  indeed,  that  the  prince  alone  to  whom  the  which  they 
minister  is  sent,  is  under  any  obligation,  or  particular  engage-  pass* 
merit  to  ensure  him  the  enjoyment  of  all  the  rights  annexed 
to  his  character.  Yet  the  others  through  whose  dominions 
he  passes  are  not  to  deny  him  those  regards  to  which  the 
minister  of  a  sovereign  is  entitled,  and  which  nations  recipro- 
cally owe  to  each  other.  In  particular  they  are  bound  to 
afford  him  perfect  security.  To  insult  him  would  be  injur- 
ing his  master,  and  the  whole  nation  to  which  he  belongs : 
to  arrest  him,  and  offer  him  violence,  would  be  infringing  the 
right  of  embassy,  which  belongs  to  all  sovereigns  (§§  57 — 6.3). 
The  French  monarch,  Francis  the  First,  had  therefore  very 
good  reason  to  complain  of  the  murder  of  his  ambassadors, 
Rincon  and  Fregose,  as  an  atrocious  violation  of  public  faith 
and  of  the  law  of  nations.  Those  two  ministers,  the  one  des- 
tined for  Constantinople,  the  other  for  Venice,  having  em- 
barked on  the  Po,  were  stopped  and  murdered;  and,  accord-, 
ing  to  all  appearances,  the  deed  had  been  perpetrated  by 
order  of  the  governor  of  Milan*.  The  emperor  Charles 
the  Fifth,  having  taken  no  pains  to  discover  the  persons 
concerned  in  the  murder,  authorized  a  belief  that  he  had 
himself  ordered  it,  or  at  least  that  he  tacitly  approved  of  the 
act  after  its  commission.  And,  as  he  did  not  give  any  suit- 
able satisfaction  for  it,  Francis  had  a  very  just  cause  for  de- 
claring war  against  him,  and  even  calling  for  the  assistance  of 
all  other  nations:  for  an  affair  of  this  nature  is  not  a  private 
dispute,  a  doubtful  question,  in  which  each  party  pretends 
to  have  justice  on  his  side:  it  is  a  quarrel  which  involves  the 
concern  of  all  nations,  since  they  are  all  equally  interested  in 
maintaining  the  sacred  inviolability  of  that  right,  and  of  those 
means  which  enable  them  to  hold  communication  with  each 
other,  and  to  treat  of  their  affairs.  If  an  innocent  passage,  [  467  ] 
and  even  perfect  security,  are  due  to  a  private  individual, 
much  more  are  they  due  to  the  minister  of  a  sovereign,  who 
is  going  to  execute  his  master's  orders,  and  who  travels  on 
the  affairs  of  a  nation.  I  say,  "  an  innocent  passage:"  for 
the  minister's  journey  is  justly  suspected,  if  a  sovereign  has 
reason  to  apprehend  that  he  will  make  an  improper  use  of 

*  Memoires  de  Martin  du  Bellay,  liv.  ix. 
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,oox  iv.  the  liberty  granted  him  of  entering  his  territories,  by  plotting 
«*p.  vii-  against  his  interests  while  hi  the  country,  or  that  he  is  going 
to  convey  intelligence  to  his  enemies,  or  to  stir  up  others 
against  him.  We  have  already  said  (§  64)  that  he  may  in 
such  case  refuse  him  a  passage:  but  he  is  not  to  maltreat 
him,  nor  suffer  any  violence  to  be  offered  to  his  person.  If 
he  has  not  reason  sufficient  for  denying  him  a  passage,  he 
may  take  precautions  against  the  abuse  which  the  minister 
might  make  of  it*  These  maxims  the  Spaniards  found  esta- 
blished in  Mexico,  and  the  neighbouring  provinces.  In 
those  countries,  ambassadors  were  respected  throughout 
their  whole  journey:  but  they  could  not  deviate  from  the 
high  road  without  forfeiting  their  rights*:— a  prudent  and 
judicious  reservation,  introduced  as  a  guard  against  the  ad- 
mission of  spies,  under  the  name  of  ambassadors.  Thus, 
while  the  negociations  for  peace  were  carried  on  at  the 
famous  congress  of  Westphalia,  amidst  the  dangers  of  war 
and  the  din  of  arms,  the  several  couriers  sent  or  received  by 
the  plenipotentiaries  had  each  bis  particular  route  desig- 
nated; and,  out  of  the  prescribed  tract,  his  passport  could 
afford  him  no  protection-)* . 

85.  Am-  What  we  have  here  observed  relates  to  nations  that  are 
isadors  at  peace  with  each  other.  On  the  breaking  out  of  a  war, 
"°m  's^  we  cease  *°  i>e  under  any  obligation  of  leaving  the  enemy  in 
untry.  the  free  enjoyment  of  his  rights:  on  the  contrary,  we  are 
justifiable  in  depriving  him  of  them,  for  the  purpose  of 
weakening  him,  and  reducing  him  to  accept  of  equitable 
conditions.  His  people  may  also  be  attacked  and  seized 
wherever  we  have  a  right  to  commit  acts  of  hostility.  Not 
only,  therefore,  may  we  justly  refuse  a  passage  to  the  minis- 
ters whom  our  enemy  sends  to  other  sovereigns ;  we  may 
even  arrest  them  if  they  attempt  to  pass  privately,  and  with- 
out permission,  through  places  belonging  to  our  jurisdiction. 
Of  such  proceeding  the  last  war  furnishes  a  signal  instance. 
A  French  ambassador,  on  his  route  to  Berlin,  touched, 
through  the  imprudence  of  his  guides,  at  a  village  within 
the  electorate  of  Hanover,  whose  sovereign,  the  king  of 
England,  was  at  war  with  France.  The  minister  was  there 
arrested,  and  afterwards  sent  over  to  England.  As  his 
Britannic  Majesty  had  in  that  instance  only  exerted  the 
rights  of  war,  neither  the  court  of  France  nor  that  of  Prus- 
sia complained  of  his  conduct. 

su.  Cm-  ^e  reasons  which  render  embassies  necessary,  and  am- 
ssks  be-  bassadors  sacred  and  inviolable,  are  not  less  cogent  in  time 
-een  cne-  of  war  than  in  profound  peace.  On  the  contrary,  the  neces- 
e9"  sity  and  indispensable  duty  of  preserving  some  resource  by 

*  Soiis's  history  of  the  Conquest       t  Wicqueforft  Ambassador,  b,  i. 
of  Mexico.  §  17. 
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which  the  minds  of  the  belligerent  parties  may  be  brought  BOOK  lv- 
to  a  mutual  understanding,  and  peace  be  restored,  is  a  fresh  -cllip'Y"' 
reason  vrhy  the  persons  of  ministers,  as  instruments  in  the 
preliminary  conferences  and  final  reconciliation,  should  be 
still  more  sacred  and  inviolable.  Nomen  legati,  says  Cicero, 
ejusmodi  esse  debet,  quod,  nan  modo  inter  sociorum  jura, 
$ed  etiam  inter  Aostium  tela,  incolume  versetur*.  Accord- 
ingly, one  of  the  most  sacred  laws  of  war  is  that  which  en- 
sures perfect  security  to  persons  who  bring  messages  or 
proposals  from  the  enemy.  It  is  true,  indeed,  that  the  am- 
bassador of  an  enemy  must  not  approach  without  permis- 
sion: and  as  there  does  not  always  exist  a  convenient  op- 
portunity of  obtaining  such  permission  through  the  medium 
of  neutral  persons,  the  defect  has  been  supplied  by  the  esta- 
blishment of  certain  privileged  messengers  for  carrying  pro- 
posals from  enemy  to  enemy,  in  perfect  safety. 

The  privileged  messengers  I  allude  to  are  heralds,  trum-  §  87.  He- 
peters,  and  drummers,  who,  from  the  moment  they  make  ral»  *™" 
themselves  known,  and  as  long  as  they  confine  themselves 
within  the  terms  of  their  commission,  are,  by  the  laws  of 
war  and  those  of  nations,  considered  as  sacred  and  invio- 
lable. This  regulation  is  absolutely  necessary :  for,  exclu- 
sive of  the  duty  incumbent  on  us  to  reserve  the  means  of 
restoring  peace  (as  above  mentioned),  there  occur,  even 
during  the  course  of  the  war,  a  thousand  occasions,  when 
the  common  safety  and  advantage  of  both  parties  require 
that  they  should  be  able  to  send  messages  and  proposals  to 
each  other.  The  institution  of  heralds  succeeded  that  of 
the  Roman  fecialesi  at  present,  however,  they  are  seldom 
employed:  drummers  or  trumpeters  are  sent,  and  after 
them,  according  to  the  exigence  of  the  occasion,  ministers, 
or  officers  furnished  with  powers.  Those  drummers  and 
trumpeters  are  held  sacred  and  inviolable;  but  they  are  to 
make  themselves  known  by  the  marks  peculiar  to  them  (108). 
Maurice,  Prince  of  Orange,  highly  resented  the  conduct  of 
the  garrison  of  Ysendick,  who  had  fired  at  his  trumpeter f: 
on  which  occasion  the  prince  observed  that  no  punishment 
can  be  too  severe  for  those  who  violate  the  law  of  nations. 
Other  instances  may  be  seen  in  Wicquefort,  and  particularly 
the  reparation  which  the  Duke  of  Savoy,  as  general  of 
Charles  the  Fifth's  army,  caused  to  be  made  to  a  French 
trumpeter,  who  had  been  dismounted  and  despoiled  by  some 
German  soldiers  f- 

In  the  wars  of  the  Netherlands  the  duke  of  Alva  hanged  §  88.  Mi- 
up  a  trumpeter  belonging  to  the  Prince  of  Orange,  saying  "Jj*"*^ 
that  he  was  not  obliged  to  allow  safety  to  a  trumpeter  sent  &c-  ^  * 
him  by  the  chief  of  the  rebelsf.    On  this  as  on  many  other  respected, 

*  In  Verrem,  orat,  i.  (198)  But  see  d&op's  Fables.— C. 

t  Wicquefort,  book  i.  $  3. 
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BOOK  iv.  occasions,  that  sanguinary  general  was  undoubtedly  guilty 
CHAP.  vii.  of  a  fo  t  Vi0jation  Of  tfae  laws  of  war,  which,  as  we  have 
proved  above  (Book  III.  Chap.  XVIIL),  ought  to  be  ob- 
served even  in  civil  wars:  for,  unless  both  parties  can  with 
perfect  safety  interchange  messages,  and  reciprocally  send 
confidential  persons  to  each  other,  how  can  they,  on  those 
unfortunate  occasions,  ever  come  to  talk  of  peace?  What 
channel  remains  open  for  negotiating  a  salutary  accommo- 
dation ?  The  same  duke  of  Alva,  in  the  war  which  the 
Spaniards  afterwards  made  on  the  Portuguese,  whom  they 
also  termed  rebels,  caused  the  governor  of  Cascais  to  be 
hanged  for  having  given  orders  to  fire  on  a  trumpeter  sent 
to  demand  a  surrender  of  the  town*.  In  a  civil  war,  or 
when  a  prince  takes  up  arms  for  the  purpose  of  subduing  a 
body  of  people  who  think  themselves  absolved  from  their 
allegiance  to  him,  an  attempt  to  compel  the  enemies  to  re- 
spect the  laws  of  war,  while  he  himself  does  not  observe 
them  on  his  own  part,  is  in  fact  equal  to  a  determined  reso- 
lution of  carrying  those  wars  to  the  extreme  of  cruelty,  and 
converting  them  into  a  scene  of  inordinate  and  endless 
murder,  by  the  long  series  of  mutual  retaliations  which  will 
naturally  ensue. 


§  S'j.Some-      Buta  ps  a  prince,  when  influenced  by  substantial  reasons, 
m™y  te  «-  may  re'use  to  admit  and  listen  to  ambassadors,  in  like  man- 
ful admit-  ner  the  general  of  an  army,  or  any  other  commander,  is  not 
tince  (199).  always  obliged  to  permit  the  approach  of  a  trumpeter  or 
drummer,  and  to  give  him  a  hearing.     If,  for  instance,  the 
governor  of  a  besieged  town  is  apprehensive  that  a  sum- 
mons to  surrender  may  intimidate  the  garrison,  and  excite 
premature  ideas  of  capitulation,  he  undoubtedly  may,  on 
seeing  the  trumpeter  advance,  send  him  orders  to  retire,  in- 
forming him  that,  if  he  comes  a  second  time  on  the  same 
errand  and  without  permission,  he  shall  be  fired  upon. 
This  conduct  is  no  violation  of  the  laws  of  war:  but  such  a 
mode  of  proceeding  ought  not  to  be  adopted  without  very 
cogent  reasons,  because,  by  irritating  the  besiegers,  it  ex- 
poses the  garrison  to  be  treated  by  them  with  the  extreme 
of  rigour,  untempered  with  mercy  or  moderation.   To  refuse 
to  hear  a  trumpeter's  message  without  alleging  a  substantial 
reason  for  the  refusal,  is  equivalent  to  a  declaration  that  the 
party  is  determined  to  persevere  in  irreconcileable  hostility. 
§  po.  Every      Whether  we  admit  or  refuse  to  hear  a  herald  or  a  trum- 
hw  tteap-h  peter*  we  ouSht  carefully  to  avoid  every  thing  which  might 
peanmce  of  wear  the  appearance  of  an  insult  offered  to  him.    Not  only 
insult  to      does  the  law  of  nations  claim  that  respect,  but  prudence 
moreover  recommends  such  caution  and  delicacy.    In  1744, 

*  Wicquefort, book  i.  Coke,21b.;  4  Inst.  155 ;  2lnst.57j 

(199}  See  also  Calvin's  fase,  7    1  Chitty's  Com.  I*  ISt,-— C. 
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BOOK  iv.   hjj^  moreover,  an  entire  independence  on  the  jurisdiction 
CHAP'  vn'  and  authority  of  the  state  in  which  lie  resides.    Some 
authors*  maintain  that  this  independence  is  merely  a  mat- 
ter of  institution  between  different  states,  and  will  have  it 
referred  to  the  arbitrary  law  of  nations,  which  owes  its 
origin  to  manners,  customs,  or  particular  conventions:  in  a 
word,  they  deny  it  to  be  grounded  on  the  natural  law  of 
nations.  It  is  true,  indeed,  that  the  law  of  nature  gives  men 
a  right  to  punish  those  who  injure  them:  consequently,  it 
empowers  sovereigns  to  punish  any  foreigner  who  disturbs 
the  public  tranquillity,  who  offends  them,  or  maltreats  their 
subjects:  it  authorizes  them  to  compel  such  foreigner  to 
[  471  ]  conform  to  the  laws,  and  to  behave  properly  towards  the 
citizens.    But  it  is  no  less  true,  that  the  natural  law  at  the 
same  time  imposes  on  all  sovereigns  the  obligation  of  con- 
senting to  those  things,  without  which  it  would  be  impossible 
for  nations  to  cultivate  the  society  that  nature  has  established 
among  them,  to  keep  up  a  mutual  correspondence,  to  treat 
of  their  affairs,  or  to  adjust  their  differences*    Now,  ambas- 
sadors, and  other  public  ministers,  arc  necessary  instruments 
for  the  maintenance  of  that  general  society  >  of  that  mutual 
correspondence  between  nations*    But  their  ministry  cannot 
effect  the  intended  purpose,  unless  it  be  invested  with  all 
the  prerogatives  which  are  capable  of  insuring  its  legitimate 
success,  and  of  enabling  the  minister  freely  and  faithfully  to 
discharge  his  duty  in  perfect  security.    The  law  of  nations, 
therefore,  while  it  obliges  us  to  grant  admission  to  foreign 
ministers,  does  also  evidently  oblige*  us  to  receive  those 
ministers  in  full  possession  of  all  the  rights  which  necessarily 
attach  to  their  character—  all  the  privilegea  requisite  for  the 
due  performance  of  their  functions    It  is  easy  to  conceive 
that  independence  must  be  one  of  those  privileges;  KIIICU, 
without  it,  that  security  which  is  so  necesnury  to  A  public 
minister,  would  be  enjoyed  on  a  very  precarious  footing. 
He  might  be  molested,  persecuted,  maltreated,  under  a 
thousand  pretences*    A  minister  is  often  charged  with  com- 
missions that  are  disagreeable  to  die  prince  to  whom  lie  is 
sent.   If  that  prince  has  any  power  over  him,  and  especially 
a  sovereign  authority,  how  is  it  to  be  expected  that  the 
minister  can  execute  his  master's  orders  with  due  fidelity* 
firmness,  and  freedom  of  mind?    It  ii  a  matter  of  no  small 
importance  that  behave  no  snares  to  apprehend  —  that  he  tie 
not  liable  to  be  diverted  from  hit  function*  by  any  ehiwmty 
—that  he  have  nothing  to  hope,  nothing  to  fear,  from  the 
sovereign  to  whom  he  is  sent.    In  order,  therefore,  to  the 
success  of  his  ministry,  he  must  be  independent  of  the  «ovc- 


See  Wolf.  Ju»  Gent,  ( 1059, 
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reign  authority  and  of  the  jurisdiction  of  the  country,  both  BOOK  IV- 
in  civil  and  criminal  matters.  To  this  it  may  be  added,  that  .f'HAP'v"' 
the  nobility  and  other  persons  of  eminence  would  be  averse 
to  undertaking  an  embassy,  if  such  commission  were  to  sub- 
ject them  to  a  foreign  authority — not  unfrequently  in  coun- 
tries where  they  have  little  friendship  to  expect  for  their 
own  nation,  and  where  they  must  support  disagreeable  claims, 
and  enter  into  discussions  naturally  productive  of  acrimony* 
Jn  a  word,  if  an  ambassador  may  be  indicted^  for  ordinary 
offences,  be  criminally  prosecuted,  taken  into  custody, 
punished — if  he  may  be  sued  in  civil  ca#es—the  conse- 
quence will  often  be,  that  he  will  neither  possess  the  power, 
the  leisure,  nor  the  freedom  of  mind,  which  his  master's  af- 
fairs require.  And  how  shall  he  be  able  to  support  the 
dignity  of  representation  in  such  a  state  of  subjection?  On 
the  whole,  therefore,  it  is  impossible  to  conceive  that  the 
prince  who  sends  an  ambassador,  or  any  other  minister,  can 
have  any  intention  of  subjecting  him  to  the  authority  of  a 
foreign  power:  and  this  consideration  furnishes  an  ad- 
ditional argument  which  completely  establishes  the  inde-  [  472  ] 
pendency  of  a  public  minister*  If  it  cannot  be  reasonably 
presumed  that  his  sovereign  means  to  subject  him  to  the 
authority  of  the  prince  to  whom  he  is  sent,  the  latter,  in  re- 
ceiving the  minister,  consents  to  admit  him  on  the  footing 
of  independency:  and  thus  there  exists  between  the  two 
princes  a  tacit  convention,  which  gives  anew  force  to  the  na- 
tural obligation, 

The  established  practice  is  perfectly  conformable  to  the 
principles  here  laid  down*  All  sovereigns  claim  a  perfect  in- 
dependency for  their  ambassadors  and  ministers.  If  it  be 
true  that  there  was  a  king  of  Spain,  who,  from  a  desire  of 
arrogating  to  himself  a  jurisdiction  over  the  foreign  ministers 
resident  at  his  court,  wrote  to  all  the  Christian  princes,  in- 
forming them  that  if  his  ambassadors  should  commit  any 
crime  in  the  places  of  their  respective  residence,  itwas  his 
pleasure  that  they  should  forfeit  all  their  privileges,  and  be 
tried  according  to  the  laws  of  the  country*,  one  solitary  in- 
stance is  of  no  weight  in  an  affair  of  this  nature;  nor  have 
his  successors  on  the  Spanish  throne  adopted  a  similar  mode 
of  thinking* 

This  independency  of  the  foreign  minister  is  not  to  be  §  03.  How 
converted  into  licentiousness :  it  does  not  excuse  him  from 
conforming  to  the  customs  and  laws  of  the  country  in  all  his 
external  actions,  so  far  as  they  are  unconnected  with  the 
object  of  liia  mission  and  character:— he  is  independent; 
but  he  has  not  a  right  to  do  whatever  he  pleases.  Thus, 

*  The  fact  is  advanced  by  Antony  dote,— not  having,  as  he  says,  met 

de  Vora,  in  his  "  Idea  of  a  Perfect  with  it  in  any  other  writer.    Am- 

Arabassador :"  but  Wicquefort  sus*  bassad.  book  i.  §  29. 
peels  the  authenticity  of  the  aucc- 
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BOOK  iv.  for  instance,  if  there  exist  a  general  prohibition  against 
CHAP,  vn.  pass;ng  5n  a  carriage  near  a  powder  magazine,  or  over  a 
bridge— against  walking  round,  and  examining  the  fortifica- 
tions of  a  town,  Sec.— the  ambassador  is  bound  to  respect 
such* prohibitions*.  Should  he  forget  his  duty — should  he 
grow  insolent,  and  be  guilty  of  irregularities  and  crimes- 
there  are,  according  to  the  nature  and  importance  of  his  of- 
fences, various  modes  of  repressing  him:  and  these  we  shall 
speak  of,  after  we  have  said  a  few  words  concerning  the  line 
of  conduct  to  be  pursued  by  a  ptiblic  minister  in  the  place 
of  his  residence.  He  must  not  avail  himself  of  his  indc- 
[  473  ]  pendency  for  the  purpose  of  violating  the  laws  and  customs; 
he  should  rather  punctually  conform  to  them,  as  far  as  they 
may  concern  him,  although  the  magistrate  has  no  compul- 
sive power  over  him;  and  he  IH  especially  bound  to  a  re- 
ligious observance  of  the  rules  of  justice  towards  all  who 
have  any  dealing**  with  him.  As  to  what  concerns  the 
prince  to  whom  hefo  Kent,  the  ambassador  should  remember 
that  his  ministry  is  a  ministry  of  peace,  and  that  it  is  on  that 
footing  only  he  is  received.  This  reason  forbids  his  en- 
gaging in  any  evil  inochhmtiouH:  let  him  serve  his  master 
without  injuring  the  prince  who  receives  him.  It  is  a  base 
treachery  to  take  advantage  of  the  inviolability  of  the  am- 
bassadorial character,  for  the  purpose  of  plotting  in  security 
the  ruin  of  those  who  rcnpect  that  character— of  laying 
snares  for  them—  of  clandestinely  injuring  them— of  embroil- 
ing and  ruining  their  ufthirH.  What  would  be  infamous  and 
abominable  in  a  private  gutwt,  shall  that  be  allowable  and 
becoming  in  the  representative  of  a  sovereign? 

Here  arises  an  interesting  question.  It  is  but  too  com- 
mon for  ambassadors  to  tamper  with  the  fidelity  of  the 
ministers  of  the  court  to  which  they  arc  went,  and  of  the 


*  The  king  of  England  liaving  re*  —wluwiH,  oven  if  ho  had  issued  an 
ceived  information  that  the  French  express  ortk'r  (u»  being  at  liberty  to 
and  Spanish  ambassadors  had  seve-  give  wlwt  order*  he  ykaem  in  lits 
rally  collected  considerable  number*  own  kingdom),  you  nhould  have  ro- 
of armed  men,  for  the  purpose  of  plied  that  you  receive  no  command* 
supporting^  on  a  solemn  occasion,  but  from  me:  and  if,  after  that,  he 
their  respective  claims  to  precedency,  had  attempted  to  use  violence,  the 
made  a  general  request  to  all  the  ro»  part  which  renminud  for  you  to  act, 
reign  ministers  not  to  send  their  ear*  was  that  of  withdrawing  from  his 
riages  to  attend  the  public  entry  of  court/'— I  think  the  French  monarch 
the  Venetian  ambassador.  The  entertained  errom.'ous  idt-as  on  the 
count  d'Estrades,  at  that  time  mi*  subject;  since  every  sovereign  must 
nister  from  the  court  of  France,  surety  have  a  right  to  prohibit  all  Fo- 
having  complied  with  his  majesty's  reign  mimj>ter«  doing  any  tiling  in 
desired-Louis  XIV.  testified  hiadis-  his  dominions  which  may  tend  to 
satisfaction  at  the  deference  paid  by  produce  disorder,  sutd  winch,  more- 
the  count  to  the  British  monarch1!;  over,  to  nut  necessary  to  the  exercise 
message,  "which  was  no  more  than  a  of  their  mi  material  functions, 
simple  request  not  to  send  carriages; 
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secretaries  and  other  persons  employed  in  the  public  offices.  BOOKIV. 
What  ideas  are  we  to  entertain  of  this  practice  ?  To  cor-  CHAP-  VI 
rupt  a  person  —  to  seduce  him  —  to  engage  him  by  the 
powerful  allurement  of  gold  to  betray  his  prince,  and  violate 
his  duty,  is,  according  to  all  the  established  principles  of 
morality,  undoubtedly  a  wicked  action.  How  comes  it  then 
that  so  little  scruple  is  made  of  it  in  public  affairs?  A  wise 
and  virtuous  politician*  sufficiently  gives  us  to  understand 
that  he  absolutely  condemns  that  scandalous'  resource  :  but, 
fearful  of  provoking  the  whole  tribe  of  politicians  to  assail 
him  at  once,  like  a  nest  of  hornets,  he  proceeds  no  farther 
than  barely  advising  them  not  to  practise  such  manoeuvres 
except  when  every  other  resource  fails.  As  to  me,  whose 
pen  is  employed  in  developing  the  sacred  and  immutable 
principles  of  justice,  I  must,'  m  duty  to  the  moral  world, 
openly  aver  that  the  mode  of  corruption  is  directly  repugnant 
to  all  the  rules  of  virtue  and  probity,  and  a  flagrant  violation 
of  the  law  of  nature.  It  is  impossible  to  conceive  an  act  of 
a  more  flagitious  nature,  or  more  glaringly  militant  against 
the  reciprocal  duties  of  men,  than  that  of  inducing  any  one 
to  do  evil.  The  corruptor  is  undoubtedly  guilty  of  a  crime 
against  the  wretch  whom  he  seduces:  and  as  to  the  sove- 
reign whose  secrets  are  thus  treacherously  explored,  is  it 
not  both  an  offence  and  an  injury  committed  against  him,  to 
abuse  the  friendly  reception  given  at  his  court,  and  to  take 
advantage  of  it  for  the  purpose  of  corrupting  the  fidelity  of 
his  servants  ?  He  has  a  right  to  banish  the  corruptor  from 
his  dominions,  and  to  demand  justice  of  his  employer. 

If  ever  bribery  be  excusable,  it  is  when  it  happens  to  be 
the  only  possible  mode  by  which  we  can  completely  discover 
and  defeat  a  heinous  plot,  capable  of  ruining,  or  materially  [ 
endangering  the  state  in  whose  service  we  are  employed. 
In  the  conduct  of  him  who  betrays  such  a  secret,  there  may, 
according  to  circumstances,  be  no  criminality.  The  great 
and  lawful  advantage  accruing  from  the  action  which  we 
induce  him  to  perform,  together  with  the  urgent  necessity 
of  having  recourse  to  it,  may  dispense  with  our  paying  too 
scrupulous  an  attention  to  the  questionable  complexion  of 
the  deed  on  his  part.  To  gain  him  over  is  no  more  than  an 
act  of  simple  and  justifiable-self-defence.  It  every  day 
happens,  that,  in  order  to  foil  the  machinations  of  wicked 
men,  we  find  ourselves  under  a  necessity  of  turning  to  our 
account  the  vicious  dispositions  of  men  of  similar  stamp.  On 
this  footing  it  was  that  Henry  the  Fourth  said  to  the 
Spanish  minister,  that  "  it  is  justifiable  conduct  in  an  ambas- 
sador to  have  recourse  to  bribery  for  the  purpose  of  detect- 
ing the  intrigues  that  are  carried  on  against  his  sovereign's 

*  Mons,  Pequet,  Discours  sur  TArt  de  Negocier,  p.  91. 
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BOOK  iv.  interests  *;"  adding,  that  the  affair  of  Marseilles,  that  of 
J2L*iI!!!L  Metz,  and  several  others,  sufficiently  shewed  that  he  had 
good  reason  for  endeavouring  to  penetrate  the  schemes 
tihich  his  enemies  were  plotting  at  Brussels  against  the 
tranquillity  of  his  kingdom.  That  great  prince,  it  is  to  be 
presumed,  did  not  consider  bribery  and  seduction  as  on  all 
occasions  excuseable  in  a  foreign  minister,  since  he  himself 
gave  orders  for  the  arrest  of  Bruneau,  the  Spanish  ambas- 
sador's secretary,  who  had  tampered  with  Mairargues  for 
the  clandestine  surrender  of  Marseilles  to  the  Spaniards. 

In  barely  taking  advantage  of  the  offers  made  to  us  by  a 
traitor,  whom  we  have  not  seduced,  our  conduct  is  less  in- 
consistent with  justice  and  honour.  But  the  examples  of 
the  Romans,  which  we  have  already  quoted  (Book  III. 
§|  155,  181),  and  in  which  there  was  question  of  declared 
enemies, — those  examples,  I  say,  sufficiently  shew  that  true 
greatness  of  soul  disdains  even  that  resource,  lest  the 
adoption  of  it  should  hold  out  an  encouragement  to  infamous 
treachery.  A  prince  or  a  minister,  whose  ideas  of  honour 
are  not  inferior  to  those  of  the  ancient  Romans  above 
noticed,  will  never  stoop  to  embrace  the  proposals  of  a 
traitor,  except  when  compelled  by  some  dire  uncontroulable 
necessity:  and  even  then  he  will  regret  the  degrading  cir- 
cumstance of  owing  his  preservation  to  so  unworthy  an 
expedient 

But  I  do  not  here  mean  to  condemn  an  ambassador  for 
employing  civilities  and  polite  attentions,  and  even  presents 
and  promises,  with  a  view  to  gain  friends  for  his  sovereign. 
To  conciliate  men's  affections  and  good  will  is  not  seducing 
them,  or  impelling  them  to  the  perpetration  of  criminal 
deeds:  and,  as  to  those  new  friends,  it  is  their  business  to 
keep  a  strict  watch  over  their  own  hearts,  lest  their  attach- 
ment to  a  foreign  prince  should  ever  warp  them  from  the 
[  475  ]  fidelity  which  they  owe  to  their  lawful  sovereign. 
§94.  HOW       Should  an  ambassador  forget  the  duties  of  his  station — 
^^hed*6  s^0^  ke  rei*der  himself  disagreeable  and  dangerous — 
punished.    g^^y  he  form  cabals  and  schemes  prejudicial  to  the  peace 
of  the  citizens,  or  to  the  state  or  prince  to  whom  he  is  sent 
—there  are  various  modes  of  punishing  him,  proportionate 
i.  for  ordi-  to  the  nature  and  degree  of  his  offence.   If  he  maltreats  the 
s?*3ects  of  *«  state— if  he  commits  any  acts  of  injustice  or 
violence  against  them— the  injured  subjects  are  not  to  seek 
redress  from  the  ordinary  magistrates,  since  the  ambassador 
is  wholly  independent  of  tSeir  jurisdiction:  and  for  the 
same  reason,   those  magistrates  cannot  proceed  directly 
against  him.    On  such  occasions,  therefore,  the  plaintiffe 
are  to  make  application  to  their  sovereign,  who  demands 

*  See  Sally's  Memoirs,  and  the  French  historians. 
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justice  from  the  ambassador's  master,  and,  in  case  of  a  re-  BOOKJV. 
fusal,  may  order  the  insolent  minister  to  quit  his  dominions.   ggAP-v":. 

Should  a  foreign  minister  offend  the  prince  himself —  §  05.  a.  for 
should  he  fail  in  the  respect  which  he  owes  him,  or,  by  his  in-  falllts  oom" 
trigues,  embroil    the  state  and  the  court— the  offended  ^inst  the 
prince,  from  a  wish  to  keep  measures  with  the  offender's  prince, 
sovereign,  sometimes  contents  himself  with  simply  requiring 
that  the  minister  he  recalled;  or  if  the  transgression  he  of  a 
more  serious  nature,  he  forbids  his  appearance  at  court  in 
the  interval  while  his  master's  answer  is  expected;  and,  in 
cases  of  a  heinous  complexion,  he  even  proceeds  so  far  as 
to  expel  him  from  his  territories* 

Every  sovereign  has  an  unquestionable  right  to  proceed  §  96.  Right 
in  this  manner;  for,  being  master  in  his  own  dominions,  nooforderins 
foreigner  can  stay  at  his  court,  or  in  his  territories,  without  ambassador 
his   permission.      And  though   sovereigns    are    generally  who  is  g«u- 
obliged  to  listen  to  the  overtures  of  foreign  powers,  and  **• or  J^t!y 
to  admit  their  ministers,  this  obligation  entirely  ceases  with  sltsPected- 
regard  to  a  minister,  who,  being  himself  deficient  in  the 
duties  attached  to  his  station,  becomes  dangerous  to,  or 
justly  suspected  by  the  sovereign,  to  whom  he  can  come  in 
no  other  character  than  that  of  a  minister  of  peace.     Can  a 
prince  be  obliged  to  suffer  that  a  secret  enemy,  who  is 
raising  disturbances  in  the  state  and  plotting  its  ruin,  shall 
remain  in  his  dominions,  and  appear  at  his  court?    Ridicu- 
lous was  the  answer  of  Philip  the  Second  to  queen  Eliza- 
beth, on  her  request  that  he  would  recall  his  ambassador, 
who  was  carrying  on  dangerous  plots  against  her.    The 
Spanish  monarch  refused  to  recall  him,  saying,  that  **  the 
condition  of  princes  would  be  very  wretched  indeed,  if  they 
were  obliged  to  recall  a  minister  whenever  his  conduct  did 
not  suit  the  humour  or  the  interest  of  those  with  whom  he 
was  negociating*."    Much  more  wretched  would  be  the 
condition  of  princes,  if  they  were  bound  to  suffer  in  their 
states,  and  at  their  court,  a  minister  who  was  disagreeable 
or  justly  suspected,  an  incendiary,  an  enemy  disguised 
under  the  character  of  an  ambassador,  who  should  avail 
himself  of  his  inviolability,  for  the  purpose  of  boldly  plotting 
schemes  of  a  pernicious  tendency.     The  queen,  justly  of-  [   4-76  ] 
fended  at  Philip's  refusal,  put  a  guard  on  the  ambas- 
sador *. 

But  is  a  prince  on  every  occasion  bound  to  confine  his  §  97*  Right 
resentment  to  the  simple  expulsion  of  an  ambassador,  how-  oppressing 
ever  great  the  enormities  of  which  the  latter  may  have  been  j£™e%  lMr 
guilty  ?    Such  is  the  doctrine  maintained  by  some  authors,  behaves  as 
who  ground  their  opinion  on  the  absolute  independency  of  an  enemy, 
a  public  minister.     I  own  he  is  independent  of  the  jurisdic- 

*  Wicquefort's,  book  i.  §  29.  *  Idem,  ibid. 
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BOOK  iv.   tion  of  the  country:  and  I  have  already  said,  that,  on  this 

-^ILUli.  account,  the  common  magistrate  cannot  proceed  against 

him.    I  further  admit,  that,  in  all  cases  of  ordinary  trans- 

gression, all  instances  of  offensive  or  disorderly  "behaviour, 

which,  though  injurious  to  individuals,  or  to  society,  do  not 

endanger  the  safety  of  the  state  or  of  the  sovereign,  there  is 

that  degree  of  respect  due  to  the  ambassadorial  character 

which  is  so  necessary  for  the  correspondence  of  nations,  and 

to  the  dignity  of  the  prince  represented,  that  a  complaint  be 

first  made  to  him  or  the  conduct  of  his  minister,  together 

with  a  demand  of  reparation  ;  and  that,  if  no  satisfaction  is 

obtained,  the  offended    sovereign  be  then  content  with 

simply  ordering  the  ambassador  to  quit  his  dominions,  in 

case  the  serious  nature  of  the  offences  absolutely  require 

that  a  stop  be  put  to  them.    But  shall  an  ambassador  be 

suffered  with  impunity  to  cabal  against  the  state  where  he 

resides,  to  plot  its  ruin,  to  stir  up  the  subjects  to  revolt,  and 

boldly  to  foment  the  most  dangerous  conspiracies,  under  the 

assurance  of  being  supported  by  his  master  ?    If  he  behaves 

as  an  enemy,  shall  it  not  be  allowable  to  treat  him  as  such? 

The  question  admits  not  of  a  doubt  with  regard  to  an  am- 

bassador who  proceeds  to  overt  acts,  who  takes  up  arms, 

and  uses  violence.    In  such  case,  those  whom  he  attacks 

may  repel  him  ;  self-defence  being  authorized  by  the  law  of 

nature.  Those  Roman  ambassadors,  who,  being  sent  to  the 

Gauls,  fought  against  them  \vith  the  people  of  Clusium, 

divested  themselves  of  the  ambassadorial  character*.    Can 

any  one  therefore  imagine  that  the  Gauls  were  bound  to 

spare  them  in  the  hour  of  battle  ? 

§  98.  Am-  The  question  is  more  difficult  with  respect  to  an  ambas- 
fcassador  sador  who,  without  proceeding  to  overt  acts,  broaches  plots 
feverous  °^  a  dangerous  tendency,—  who,  by  his  occult  machina- 
plots  and  tions,  excites  the  subjects  to  revolt,  and  who  forms  and  en- 


courages,  conspiracies  against  the  sovereign  or  the  state. 

ae8*  Shall  it  be  deemed  unlawful  to  repress  and  inflict  exemplary 
punishment  on  a  traitor  who  abuses  the  sacred  character 
with  which  he  is  invested,  and  who  is  himself  the  first  to  set 
the  example  of  violating  the  law  of  nations?  that  sacred  law 
provides  no  less  for  the  safety  of  the  prince  who  receives  an 
ambassador,  than  for  that  of  the  ambassador  himself.  But, 
on  the,  other  hand,  if  we  allow  the  offended  prince  a  right 
to  punish  a  foreign  minister  in  such  cases,  the  subjects  of 

[  477  ]  contest  and  rupture  between  sovereigns  will  become  very 
frequent;,  and  it  is  much  to  be  feared  that  the  ambassado- 
rial character  will  cease  to  enjoy  that  protection  and  invio- 
lability which  are  so  essential  to  it.  There  are  certain 

*Livy,  book  v.  chap.  26,  where    law  of  nations  :  "  Legati,  contra  jus 
the  historian  peremptorily  decides    gentium,  arma  capiunt." 
that  those  ambassadors  violated  the 
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practices  connived  at  in  foreign  ministers,  though  not  al-  BOOK  ". 
ways  strictly  consistent  vrtth  the  rules  of  rectitude:  there  C"AP  v" 
are  others,  again,  which  are  not  to  be  corrected  by  actual 
punishment,  but  simply  by  ordering  the  minister  to  depart. 
How  shall  we,  in  every  case,  be  able  to  ascertain  the  precise 
boundaries  of  those  different  degrees  of  trangression? 
When  there  exists  a  premeditated  design  of  persecuting  a 
minister,  an  odious  colouring  will  be  given  to  his  intrigues: 
his  intentions  and  proceedings  will  be  calumniated  by  si- 
nister constructions;  even  false  accusations  will  be  raised 
against  him.  Finally,  such  plots  as  we  here  allude  to  are 
generally  conducted  with  caution :  they  are  carried  on  so 
secretly,  that,  to  obtain  full  proof  of  them,  is  a  matter  of  ex- 
treme difficulty,  and  indeed  hardly  possible,  without  the  for- 
malities of  justice, — formalities  to  which  we  cannot  subject 
a  minister  who  is  independent  of  the  jurisdiction  of  the 
country. 

In  laying  down  the  grounds  of  the  voluntary  law  of  na- 
tions (Prelim.  §  31),  we  have  seen,  that,  in  particular  con- 
junctures, nations  must,  with  a  view  to  the  general  advan- 
tage, necessarily  recede  from  certain  rights,  which,  taken 
in  themselves  and  abstracted  from  every  other  considera- 
tion, should  naturally  belong  to  them.  Thus,  although  the 
sovereign  who  has  justice  on  his  side  be  alone  really  enti- 
tled to  all  the  rights  of  war  (Book  III.  §  188),  he  is  never- 
theless obliged  to  look  upon  his  enemy  as  enjoying  equal 
rights  with  himself,  and  to  treat  him  accordingly  (ibid.  §§ 
190,  191).  The  same  principles  must  be  our  rule  in  the 
present  case.  We  may  therefore  venture  to  affirm,  that, 
in  consideration  of  the  extensive  utility,  nay,  the  abso- 
lute necessity  of  embassies,  sovereigns  are  bound  to  re- 
spect the  inviolability  of  an  ambassador  as  long  as  it  is  not 
incompatible  with  their  own  safety  and  the  welfare  of  their 
state.  Consequently,  when  the  intrigues  of  the  ambassador 
have  transpired,  and  his  plots  are  discovered, — when  the 
danger  is  passed,  so  that  there  no  longer  exists  a  necessity 
of  laying  bands  on  him  in  order  to  guard  against  it,— the 
offended  sovereign  ought,  in  consideration  of  the  ambassa- 
dorial character,  to  renounce  his  general  right  of  punishing 
a  traitor  and  a  secret  enemy  who  conspires  against  the 
safety  of  the  state,— and  to  content  himself  with  dismissing 


the  guilty  minister,  and  requiring  that  punishment  be  in- 
flicted on  him  by  the  sovereign  to  whose  authority  he  is 
subject. 

Such,  in  fact,  is  the  mode  of  proceeding  established  by 
common  consent  among  the  generality  of  nations,  especially 
those  of  Europe.  Wicquefort*  gives  us  several  instances  of 


*  Ambassad.  book  i.  §§  27, 28, 29. 
P  P 
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BOOK  iv.  some  of  the  principal  European  sovereigns,  who,  on  disco- 
Cll*f'vil-  vering  ambassadors  to  be  guilty "  of  odious  machinations, 
have  limited  their  resentment  to  the  expulsion  of  the  of- 
fenders, without  even  making  application  to  have  them  pu- 
nished by  their  masters,  of  whom  they  did  not  expect  to  ob-" 
tain  a  compliance  with  such  a  demand.  To  these  instances 
let  us  add  that  of  the  duke  of  Orleans,  regent  of  France. 
That  prince  having  detected  a  dangerous  conspiracy  which 
had  been  formed  against  him  by  the  prince  de  Cellamare, 
ambassador  from  Spain,  behaved  with  great  moderation  on 
the  occasion, — not  adopting  any  severer  measures  than 
those  of  setting  a  guard  over  the  guilty  minister,  seizing  his 
papers,  and  causing  him  to  be  conducted  out  of  the  king- 
dom. Another  remarkable  instance,  of  very  antient  date, 
stands  recorded  by  the  Roman  historians, — that  in  which 
Tarquin's  ambassadors  were  concerned*  Having  repaired 
to  Rome  under  pretence  of  claiming  the  private  property 
belonging  to  their  master,  ^ho  had  been  expelled  from  his 
kingdom,  they  tampered  with  the  profligate  young  nobility, 
and  engaged  them  in  a  black  and  infamous  conspiracy 
against  the  liberties  of  their  country.  Although  such  con- 
duct would  have  authorized  the  rulers  of  the  Roman  state 
to  treat  them  as  enemies,  the  consuls  and  senate  neverthe- 
less respected  the  law  of  nations  in  the  persons  of  those 
ambassadors*.  The  offenders  were  sent  back  to  their  em- 
ployer, without  having  received  any  personal  injury :  but, 
from  Livy's  account  of  the  transaction,  it  appears  that  the 
letters  which  they  had  from  the  conspirators  to  Tarquin, 
were  taken  from  them. 

§  99.  What      This  example  leads  us  to  the  true  rule  of  the  law  of  na- 
may  be       tions,  in  the  cases  now  in  question.     An  ambassador  cannot 
fSamgto  fapumsfied  because  he  is  independent:  and,  for  the  reasons 
the  e\igeu-  we  have  alleged,  it  is  not  proper  to  treat  him  as  an  enemy, 
cy  of  the     <£$  fa  himself  proceeds  to  overt  acts  of  violence:  but  we  are 
case*          justifiable  in  adopting  against  him  every  measure  which  the 
circumstances  of  the  case  may  reasonably  require,  for  the 
purpose  of  defeating  his  machinations,  and  averting  the  evil 
which  he  has  plotted*     If,  in  order  to  disconcert  and  pre- 
vent a  conspiracy,  it  were  necessary  to  arrest  or  even  put  to 
death  an  ambassador  who  animates  and  conducts  it,  I  do 
not  see  why  we  should  for  a  moment  hesitate  to  take  either 
of  those  steps, — not  only  because  the  safety  of  the  state  is 
the  supreme  law,  but  also  because,  independent  of  that 
maxim,  the  ambassador's  own  deeds  give  us  a  perfect  and 
particular  right  to  proceed  to  such  extremities,    A  public 
minister,  I  grant,  is  independent,  and  his  person  is  sacred: 

*  Et  quamquara  visit  sunt  (legati)    jus  taraen  gentium  valuit    Tit  Liv. 
eamnusisse  ut  hostium  loco  essent,    lib.  ii.  cap*  4, 
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but  it  is  unquestionably  lawful  to  repel  his  attacks,,  whether  BOOK  iv. 
of  a  secret  or  of  an  open  nature,  and  to  defend  ourselves  CUAP'  Vir- 
against  him,  whenever  he  acts  either  as  an  enemy  or  a 
traitor.  And  if  we  cannot  accomplish  our  own  preservation 
without  harm  thence  resulting  to  him,  it  is  he  himself  who 
has  laid  us  under  a  necessity  of  not  sparing  him.  On  such 
an  occasion,  it  may  with  great  truth  be  asserted,  that 
the  minister  has,  by  his  own  act,  excluded  himself  from 
the  protection  of  the  law  of  nations.  Suppose  the  Vene- 
tian senate, — though  apprised  of  the  marquis  of  Bedamar's 
conspiracy,  and  impressed  with  a  thorough  conviction  of  [  479  ] 
that  minister's  being  the  prime  mover  and  director  of  the 
whole  business, — had  nevertheless  been,  in  other  particu- 
lars, destitute  of  sufficient  information  to  enable  them  to 
crush  the  detestable  plot, — suppose  they  had  been  un- 
certain with  respect  to  the  number  and  rank  of  the  conspi- 
rators, the  designs  they  had  in  agitation,  and  the  particular 
quarter  where  the  meditated  mischief  was  to  burst  forth, — 
whether  an  intention  was  entertained  of  exciting  a  revolt 
among  the  marine  or  the  land  forces,  or  effecting  the  clan- 
destine capture  of  some  important  fortress, — would  they, 
under  such  circumstances,  have  been  bound  to  suffer  the 
ambassador  to  depart  unmolested,  and  thus  afford  him  an 
opportunity  of  joining  and  heading  his  accomplices,  and  of 
bringing  his  designs  to  a  successful  issue?— No  man  will 
seriously  answer  in  the  affirmative : — the  senate,  therefore, 
would  have  had  a  right  to  arrest  the  marquis  and  all  his 
household,  and  even  to  extort  from  them  their  detestable 
secret.  But  those  prudent  republicans,  seeing  the  danger 
was  removed,  and  the  conspiracy  totally  suppressed,  chose 
to  keep  measures  with  Spain:  wherefore  they  prohibited  all 
accusation  of  the  Spaniards  as  concerned  in  the  plot,  and 
contented  themselves  with  simply  requesting  the  ambassador 
to  withdraw,  in  order  to  screen  himself  from  the  rage  of  the 
populace. 

In  this  case  the  same  rule  is  to  be  followed,  which  we  §  100.  Am- 
have  already  laid  down  (Book  III.  §  136),  in  treating  ofbawadorat- 
what  may  lawfully  be  done  to  an  enemy.    Whenever  an  JJ3£J5ie 
ambassador  acts  as  an  enemy,  we  are  justifiable  in  adopt-  sovereign's 
ing  against  him  every  measure  that  is  necessary  for  the  pur-  !»&• 
pose  of  defeating  his  evil  designs,  and  ensuring  our  own 
safety.    It  is  on  the  same  principle,  and  under  the  idea 
which  represents  the  ambassador  as  a  public  enemy  when 
he  behaves  as  such,  that  we  proceed  to  determine  the^treat- 
ment  he  ought  to  receive  in  case  he  pursues  his  criminal 
career  to  the  last  stage  of  enormity.    If  an  ambassador 
commit  any  of  those  atrocious  crimes  which  sap  the  very 
foundations  of  the  general  safety  of  mankind,— if  ne  attempt 
to  assassinate  or  poison  the  prince  who  has  received  him 

ppg 
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TOOK  iv,  at  his  court, — he  unquestionably  deserves  to  be  punished  as 
CHAP,  vii.  a  treacherous  enemy  guilty  of  poisoning  or  assassination 
(See  Book  III.  §  155).  The  ambassadorial  character, 
which  he  has  so  basely  prostituted,  cannot  shield  him  from 
the  sword  of  justice.  Is  the  law  of  nations  to  protect  such 
a  criminal,  when  the  personal  security  of  all  sovereigns, 
and  the  general  safety  of  mankind,  loudly  demand  that  his 
crime  should  be  expiated  by  the  sacrifice  of  his  forfeit  life? 
It  is  true,  indeed,  that  we  have  little  room  to  apprehend 
that  a  public  minister  will  proceed  to  such  dreadful  enor- 
mities: for  it  is  generally  men  of  honour  who  are  invested 
with  the  character  of  ambassadors;  and  even  if  there 
should,  among  the  number,  be  some  whose  consciences  are 
callous  to  every  scruple,  the  difficulties,  nevertheless,  and 
the  magnitude  of  the  danger,  are  sufficient  to  deter  them 
from  the  attempt.  Yet  such  crimes  are  not  wholly  unex- 
[  480  ]  ampled  in  history.  Monsieur  Barbeyrac*  instances  the 
assassination  of  the  lord  of  Sirmium  by  an  ambassador  of 
Constantinus  Diogenes,  governor  of  the  neighbouring  pro- 
vince for  Basilius  II.  emperor  of  Constantinople;  and  tor  his 
authority  he  quotes  the  historian  Cedrenus.  The  following 
fact  is  likewise  to  the  purpose.  In  the  year  1882,  Charles 
III*  king  of  Naples,  having  sent  to  bis  competitor,  Louis 
duke  of  Anjou,  a  knight  named  Matthew  Sauvage,  in  the 
character  of  a  herald,  to  challenge  him  to  single  combat, — 
the  herald  was  suspected  of  carrying  a  demi-lance  whose 
point  was  tinged  with  a  poison  of  so  subtle  a  nature,  that 
whoever  should  look  stedfastly  on  it,  or  even  suffer  it  to 
touch  his  clothes,  would  instantly  drop  down  dead.  The 
duke,  being  apprised  of  the  danger,  refused  to  admit  the 
herald  into  his  presence,  and  ordered  him  to  be  taken  into 
custody.  The  culprit  was  interrogated,  and,  upon  his  own 
confession,  suffered  the  punishment  of  decapitation.  Charles 
complained  of  the  execution  of  his  herald,  as  an  infraction 
of  the  laws  and  usages  of  war:  but  Louis,  in  his  reply, 
maintained  that  he  had  not  violated  those  laws  in  his  treat- 
ment of  Sauvage,  who  had  been  convicted  by  his  own  con- 
fessionf.  Had  the  crime  imputed  to  the  herald  been  clearly 
substantiated,  he  was  an  assassin,  whom  no  law  could  pro- 
tect. But  the  very  nature  of  the  accusation  sufficiently 
proves  that  it  was  a  false  and  groundless  charge, 
f  101.  Two  The  question  of  which  we  have  been  treating  has  been  de- 
remarkabie  bated  in  England  and  France  on  two  famous  occasions. 
relpectfcg  In  the  fo™er  of  those  countries,  the  question  arose  in  the 
the  immu-  case  of  John  Leslie,  bishop  of  Ross,  ambassador  from  Mary 

nities  of  . * 

public  mi- 
nisters. *  In  his  notes  on  Bynkershoek's       f  History  of  the  Kings  of  the  Two 

treatise  on  the  Competent  Judge  of   Sicilies,  by  Monsieur  D'Egly. 

Ambassadors,  ch.  xxiv.  §  5,  note  2. 
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queen  of  Scots.  That  minister  was  continually  intriguing  BOOK  iv. 
against  queen  Elizabeth,  plotting  against  the  tranquillity  nf  CHA^  v"» 
the  state,  forming  conspiracies,  and  exciting  the  subjects  to 
rebellion.  Five  of  the  most  able  civilians,  being  consulted 
by  the  privy  council,  gave  it  as  their  opinion,  that  "  an 
ambassador  raising  a  rebellion  against  the  prince  at  whose 
court  he  resides,  forfeits  the  privileges  annexed  to  his  cha- 
racter, and  is  subject  to  the  punishment  of  the  law."  They 
should  rather  have  said,  that  he  may  be  treated  as  an 
enemy.  But  the  council  contented  themselves  with  causing 
the  bishop  to  be  arrested,  and  after  having  detained  him  a 
prisoner  in  the  Tower  for  two  years,  set  him  at  liberty 
when  there  was  no  longer  any  danger  to  be  apprehended 
from  his  intrigues,  and  obliged  him  to  depart  from  the 
kingdom*.  This  instance  may  serve  to  confirm  the  princi- 
ples which  we  have  laid  down ;  and  the  like  may  be  said  of 
the  following.  Bruneau,  secretary  to  the  Spanish  ambassa- 
dor in  France,  was  detected  in  the  very  act  of  treating  with 
Mairargues,  in  a  time  of  profound  peace,  for  the  surrender 
of  Marseilles  to  the  Spaniards.  The  secretary  was  there-  [  481  ] 
upon  committed  to  prison,  and  was  subjected  to  a  judicial 
examination  by  the  parliament  before  whom  Mairargues  was 
tried.  That  body,  however,  did  not  pronounce  sentence 
of  condemnation  on  Bruneau,  but  referred  his  case  to 
the  king,  who  restored  him  to  his  master,  on  condition 
that  the  latter  should  order  him  to  depart  immediately 
from  the  kingdom.  The  ambassador  warmly  complain- 
ed of  the  imprisonment  of  his  secretary:  but  Henry  IV. 
very  judiciously  answered,  that  "the  law  of  nations  does 
not  forbid  putting  a  public  minister  under  an  arrest,  in 
order  to  hinder  him  from  doing  mischief."  The  king 
might  have  added,  that  a  nation  has  even  a  right  to  adopt, 
against  a  public  minister,  every  measure  which  may  be  ne- 
cessary for  the  purpose  of  warding  off  the  mischief  he  me- 
ditates against  her, — of  defeating  his  projects,  and  prevent- 
ing their  evil  consequences.  It  was  on  this  principle  that 
the  parliament  were  authorized  to  interrogate  Bruneau,  for 
the  purpose  of  discovering  all  the  parties  concerned  in  so 
dangerous  a  conspiracy.  The  question,  whether  foreign 
ministers  who  violate  the  law  of  nations  do  thereby  forfeit 
their  privileges,  was  warmly  debated  at  Paris,  but,  without 
waiting  to  have  the  point  decided,  the  king  restored  Bru- 
neau to  his  master*. 

*  Cambden's  Annal.  Angl.  ad  ann.  ish  ambassador,  in  the  Memoires  de 

1571, 1573.  Nevers,  vol.  ii,  p.  858,  et  seq.  in 

f  See  the  discussion  of  the  ques-  Matthieu,  voL  ii.  book  iii.  and  other 

tion,  and  the  discourse  which  Henry  historians. 

IV.  held  on  this  subject  to  the  Span-  Joseph  Sofi,  king  of  Carezem, 
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BOOK  xv.       It  is  not  lawful  to  maltreat  an  ambassador  by  way  of  reta- 
CHAP.  vn.  liation:  for  the  prince  who  uses  violence  against  a  public 
§  102. Whe-  minister,  is  guilty  of  a  crime;  and  we  are  not  to  take  ven- 
SuS?" be  geance  for  his  misconduct,  by  copying  his  example.    We 
made  on  an  never  can,  under  pretence  of  retaliation,  be  authorized  to 
ambassador.  comnij[t  actions  which  are  in  their  own  nature  unjustifiable: 
and  such  undoubtedly  would  be  any  instance  of  ill-treat- 
ment inflicted  on  an  unoffending  minister  as  a  punishment 
for  his  master's  faults.    If  it  be  an  indispensable  duty  to 
pay  a  general  regard  to  this  rule  in  cases  of  retaliation,  it  is 
more  particularly  obligatory  with  regard  to  an  ambassador, 
on  account  of  the  respect  due  to  his  characte;.    The  Car- 
thaginians having  violated  the  law  of  nations  in  the  persons 
of  the  Roman  ambassadors,  the  ambassadors  of  that  perfi- 
dious nation  were  brought  to  Scipio,  who,  being  asked  how 
he  would  have  them  to  be  treated,  replied,  "  Not  in  the 
manner  that  the  Carthaginians  have  treated  ours."    Ac- 
[  482  ]  cordingly  he  dismissed  them  in  safety*:  but  at  the  same 
time  he  made  preparations  for  chastising,  by  force  of  arms, 
the  state  which  had  violated  the  law  of  nationsf.    There 
cannot  be  a  better  pattern  for  sovereigns  to  follow  on  such 
an  occasion.    If  the  injury  for  which  we  would  make  reta- 
liation does  not  concern  a  public  minister,  there  exists 
a  still  stronger    certainty  that  we  must  not  retaliate  on. 
the  ambassador  of  the  sovereign  against  whom  our  com- 
plaint lies.    The  safety  of  public  ministers  would  be  very 
precarious,  if  it  were  liable  to  be  affected  by  every  casual 
difference  that  might  arise.    But  there  is  one  particular 

having  imprisoned  an  ambassador  of  infamous  action; — that  to  insult  an 
Timur-Bec,  Timur's  secretary-of-  ambassador  is  a  violation  of  the  law 
state  wrote  him  a  letter  couched  in  of  nations,  and  a  deed  at  which  na- 
strong  terms  of  expostulation  on  the  tare  herself  shudders."— Ibid,  book 
subject  of  that  infraction  of  the  law  v.  chap.  17.  Edit.  A.D.  1797. 
of  nations,— informing  him  that "  it  *  Appian,  quoted  by  Grotius,  lib. 
is  a  maxim  with  kings  to  consider  ii.  cap.  28,  §  7.— According  to  Dio- 
the  person  of  an  ambassador  as  sa-  dorus  Siculus,  Scipio  said  to  the 
cred :  for  which  reason  he  is  always  Romans,  «  Do  not  imitate  that  con- 
held  exempt  from  the  punishment  of  duct  with  which  you  reproach  the 
death  or  imprisonment,  if  the  sove-  Carthaginians."  S*mwJ>  ov*  tyv  S&v 
reign  to  whom  he  is  sent  has  even  vparreivbrots'K.apxiifoviotGe'yxahov- 
the  slightest  knowledge  of  the  law  of  <n.  Diod.  Sic.  Excerpt.  Peiresc.  p. 
nations,  or  the  ambassador  himself  290. 

does  but  possess  sufficient  prudence  fLivy,  book  xxx.  chap.  28,  §  7. 

to  refrain  from  the  commission  of  That  historian   makes   Scipio  say, 

any  heinous  offence,  and  to  behave  "  Though  the  Carthaginians  have 

with  common  decency/'    La  Croix,  violated  the  faith  of  the  truce,  and 

Hist,  of  Timur-Bec,  book  ii.  chap,  the  law  of  nations,  in  the  person  of 

26.— The  same  historian,  in  his  ac-  our  ambassadors,  I  will  do  nothing 

count  of  Barcouc,  sultan  of  Egypt,  against  theirs  that  is  unworthy  of  the 

who   put  Timur's  ambassador  to  maxims  of  the  Roman  people,  and  of 

death,  observes,— w  that  it  was  an  my  own  principles." 
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case  in  which  it  appears  perfectly  justifiable  to  arrest  an  BOOK  xv. 
ambassador,  provided  no  ill  treatment  be  given  to  him  in  C"U%Y11- 
other  respects.  When,  for  instance,  a  prince  has,  in  open 
violation  of  the  law  of  nations,  caused  our  ambassador  to 
be  arrested,  we  may  arrest  and  detain  his,  as  a  pledge  for 
the  life  and  liberty  of  ours.  But  should  this  expedient 
prove  unsuccessful,  it  would  become  our  duty  to  liberate 
the  unoffending  minister,  and  to  seek  redress  by  more  effi- 
cacious measures.  Charles  the  Fifth  caused  the  French 
ambassador,  who  had  made  him  a  declaration  of  war,  to  be 
put  under  an  arrest;  whereupon  Francis  the  First  caused 
Granvelle,  the  emperor's  ambassador,  to  be  arrested  in 
like  manner.  At  length,  however,  it  was  agreed  that  both 
those  ministers  should  be  conducted  to  the  frontier,  and  re- 
leased at  the  same  time*. 

We  have  derived  the  independence  and  inviolability  of  §  10S- 
the  ambassadorial  character  from  the  natural  and  necessary  ^J^** 
principles  of  the  law  of  nations.    These  prerogatives  are  concerning 
farther  confirmed  by  the  uniform  practice  and  general  con-  the  pre- 
sent of  mankind.    We  have  seen  above  (§  84),  that 


Spaniards  found  the  right  of  embassies  established  and  re-  dors. 
spected  in  Mexico.  The  same  principle  also  prevails  even 
among  the  savage  tribes  of  North  America:  and  if  we 
thence  turn  our  eye  to  the  other  extremity  of  the  globe, 
we  find  that  ambassadors  are  highly  respected  in  China. 
In  India  also  the  same  rule  is  observed,  though  with  less 
scrupulous  punctuality  f:-—  the  king  of  Ceylon,  for  instance, 
has  sometimes  imprisoned  the  ambassadors  of  the  Dutch 
East-India  company.  Being  master  of  the  places  which 
produce  cinnamon,  he  knows  that  the  Dutch,  in  considera- 
tion of  a  profitable  commerce,  will  overlook  many  irregular- 
ities in  his  conduct:  and,  with  the  true  disposition  of  a 
barbarian,  he  takes  an  undue  advantage  of  that  circum- 
stance. The  Koran  ernoins  the  moslems  to  respect  public 
ministers:  and  if  the  Turks  have  not  in  all  instances  uni-  [  4-83  ] 
formly  observed  that  precept,  their  violations  of  it  are  ra- 
ther imputable  to  the  ferocity  of  particular  princes  than  to 
the  principles  of  the  nation  at  large.  The  rights  of  ambas- 
sadors were  formerly  very  well  known  among  the  Arabs* 
A  writer  of  that  nation  J  relates  the  following  incident: 
Khaled,  an  Arabian  chief,  having  come,  in  the  character  of 
ambassador,  to  the  army  of  the  emperor  Heraelius,  used  in- 
solent language  to  the  general:  whereupon  the  latter  ob- 
served to  trim,  that  "  ambassadors  were  protected  from  all 
kind  of  violence  by  die  law  which  universally  prevailed 


*  Mezeray's  Hist,  of  France,  vol.  ii.  p.  470. 

f  General  Hist,  of  Voyages,  art  China,  and  Indies. 

t  Alvakedft  History  of  the  Conquest  of  Syria. 
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BOOK  iv*  among  nations:  and  it  was  probably  that  consideration 
CHAP,  w.  whiVh  had  emboldened  the  Arab  to  speak  to  him  in  so  in- 
decent a  manner*."  It  would  be  quite  unnecessary,  in  this 
place,  to  accumulate  the  various  examples  with  which  the 
history  of  the  European  nations  presents  us:  the  enumera- 
tion would  be  endless;  and  the  established  customs  of  Eu- 
rope on  this  subject  are  sufficiently  known.  Saint  Louis, 
when  at  Acra  in  Palestine,  gave  a  remarkable  instance  of 
the  protection  due  to  public  ministers:— an  ambassador 
from  the  Old  Man  of  the  Mountain,  or  prince  of  the  As- 
sassins, speaking  insolently  to  the  French  monarch,  the 
grand  masters  of  the  orders  of  the  Temple  and  the  Hos- 
pital informed  that  minister,  that,  "  were  it  not  for  the  re- 
spect paid  to  the  character  with  which  he  was  invested, 
they  would  cause  him  to  be  thrown  into  the  seaf ."  The 
king,  however,  dismissed  him  without  suffering  the  slight- 
est injury  to  be  done  him.  Nevertheless,  as  the  prince  of 
the  Assassins  was  on  his  own  part  guilty  of  grossly  violating 
the  most  sacred  rights  of  nations,  it  would  have  been  rea- 
sonable to  suppose  that  his  ambassador  had  no  claim  to 
protection,  except  indeed  on  this  single  consideration,  that, 
as  the  privilege  of  inviolability  is  founded  on  the  necessity 
of  keeping  open  a  safe  channel  of  communication,  through 
which  sovereigns  may  reciprocally  make  proposals  to  each 
other,  and  carry  on  negotiations  both  in  peace  and  in  war; 
the  protection  should  therefore  extend  even  to  the  envoys 
of  those  princes,  who,  guilty  themselves  of  violating  the 
law  of  nations,  would  otherwise  have  no  title  to  our  respect, 
§  104.  Free  There  are  rights  of  another  nature,  which,  though  not 
exercise  of  necessarily  annexed  to  the  character  of  a  public  minister, 
religion,  are  nevertheless  allowed  to  him  by  established  custom  in 
almost  every  country.  One  of  the  principal  of  these  is  the 
free  exercise  of  his  religion.  It  is,  indeed,  highly  proper 
that  a  minister,  and  especially  a  resident  minister,  should 
enjoy  the  free  exercise  of  his  religion  within  his  own  house, 
for  himself  and  his  retinue.  But  it  cannot  be  said,  that  this 
right,  like  those  of  independence  and  inviolability,  is  abso- 
lutely necessary  to  the  success  of  his  commission,  particu- 
larly in  the  case  of  a  non-resident  minister,  the  only  one 
[  4-84'  ]  whom  nations  are  bound  to  admit  (§  66).  The  minister  may, 
in  this  respect,  do  what  he  pleases  in  his  own  house,  into 
which  no  body  has  a  'right  to  pry  or  to  enter.  But,  if  the 
sovereign  of  the  country  where  he  resides  should,  for  sub- 
stantial reasons,  refuse  him  permission  to  practise  his  reli- 
gion in  any  manner  which  might  render  it  an  object  of  public 
notice,  we  must  not  presume  to  condemn  the  conduct  of 

*  Ockley's  History  of  the  Saracens,  vol.  i. 
f  Choisy's  History  of  St. 
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that  sovereign,  much  less  to  accuse  him  of  violating  the  law  BOOK  iv. 
of  nations.    At  present  ambassadors  are  not  debarred  the  CHAP- YII« 
free  exercise  of  their  religion  in  any  civilized  country:  for  a 
privilege  which   is  founded  on  reason  cannot  be  refused 
when  it  is  attended  with  no  ill  consequence. 

Among  those  rights  that  are  not  necessary  to  the  success  §  los.wbe- 
of  embassies,  there  are,  on  the  other  hand,  some  which  are  *er  *n  a?1" 
not  founded  on  a  general  consent  of  nations,  but  which  exempted6 
are  nevertheless,  by  the  custom  of  several  countries,  annex-  from  all  im- 
ed  to  the  ambassadorial  character.    Of  this  number  is  the  posts' 
exemption  of  things  brought  into  or  sent  out  of  the  country 
by  a  foreign  minister  from  the  customary  duties  on  importa- 
tion and  exportation.    There  is  no  necessity  that  he  should 
be  favoured  with  any  distinction  in  that  respect,  since  his 
payment  of  those  duties  will  not  render  him  the  less  capable 
of  discharging  his  functions.    If  the  sovereign  is  pleased  to 
exempt  him  from  them,  it  is  an  instance  of  civility  which  the 
minister  could  not  claim  as  matter  of  right,  any  more  than 
that  his  baggage,  or  any  chests  or  packages  which  he  im- 
ports from  abroad,  shall  not  be  searched  at  the  custom- 
house.  Thomas  Chaloner,  the  English  ambassador  in  Spain, 
sent  home  a  bitter  complaint  to  Queen  Elizabeth  his  mistress, 
that  the  custom-house  officers  had  opened  his  trunks  in 
order  to  search  them.    But  the  queen  returned  him  for  an* 
swer,  that  it  was  "  the  duty  of  an  ambassador  to  wink  at 
every  thing  which  did  not  directly  offend  the  dignity  of  his 
sovereign*." 

The  independency  of  the  ambassador  exempts  him  in- 
deed from  every  personal  imposition,  capitation,  or  other 
duty  of  that  nature,  and  in  general  from  every  tax  relating 
to  the  character  of  a  subject  of  the  state.  But  as  for  duties 
laid  on  any  kind  of  goods  or  provisions,  the  most  absolute 
independency  does  not  exempt  him  from  the  payment  of 
them:  even  sovereigns  themselves  are  subject  to  them.  In 
Holland,  the  following  rule  is  observed :— ambassadors  are 
exempt  from  the  taxes  on  consumption, — doubtless,  because 
those  taxes  are  more  directly  of  a  personal  nature:  but  they 
pay  the  duties  on  importation  and  exportation.  ^ 

However  extensive  their  exemption  may  be,  it  is  manifest 
that  it  solely  relates  to  things  intended  for  their  own  use. 
Should  they  abuse  and  make  a  shameful  traffic  of  it  by  lend- 
ing their  name  to  merchants,  the  sovereign  has  unquestion- 
ably'a  right  to  put  a  stop  to  the  fraud,  even  by  suppressing 
the  privilege.  Such  things  have  been  known  in  several 
places ;  and  the  sordid  avarice  of  some  ministers,  who  made 
a  trade  of  their  exemption,  has  obliged  the  sovereign  to  de- 

*  Wicquefort's  Ambass.  book  i.  §  28,  towards  the  end. 
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BOOK  iv.  some  of  the  principal  European  sovereigns,  who,  on  disco- 
CHAP'VI1*  vering  ambassadors  to  be  guilty "  of  odious  machinations, 
have  limited  their  resentment  to  the  expulsion  of  the  of- 
fenders, without  even  making  application  to  have  them  pu- 
nished by  their  masters,  of  whom  they  did  not  expect  to  ob-" 
tain  a  compliance  with  such  a  demand.  To  these  instances 
let  us  add  that  of  the  duke  of  Orleans,  regent  of  France. 
That  prince  having  detected  a  dangerous  conspiracy  which 
had  been  formed  against  him  by  the  prince  de  Ceilamare, 
ambassador  from  Spain,  behaved  with  great  moderation  on 
the  occasion, — not  adopting  any  severer  measures  than 
those  of  setting  a  guard  over  the  guilty  minister,  seizing  his 
papers,  and  causing  him  to  be  conducted  out  of  the  king- 
dom. Another  remarkable  instance,  of  very  antient  date, 
stands  recorded  by  the  Roman  historians, — that  in  which 
Tarquin's  ambassadors  were  concerned.  Having  repaired 
to  Rome  under  pretence  of  claiming  the  private  property 
belonging  to  their  master,  ^ho  had  been  expelled  from  his 
kingdom,  they  tampered  with  the  profligate  young  nobility, 
and  engaged  them  in  a  black  and  infamous  conspiracy 
against  the  liberties  of  their  country.  Although  such  con- 
duct would  have  authorized  the  rulers  of  the  Roman  state 
to  treat  them  as  enemies,  the  consuls  and  senate  neverthe- 
less respected  the  law  of  nations  in  the  persons  of  those 
ambassadors*.  The  offenders  were  sent  back  to  their  em- 
ployer, without  having  received  any  personal  injury :  but, 
from  Livy's  account  of  the  transaction,  it  appears  that  the 
letters  which  they  had  from  the  conspirators  to  Tarquin, 
were  taken  from  them. 

§  99.  What      This  example  leads  us  to  the  true  rule  of  the  law  of  na- 
may  be       tions,  in  the  cases  now  in  question.     An  ambassador  cannot 
fcco^am^to  be  punished  because  he  is  independent:  and,  for  the  reasons 
the  exigea-  we  have  alleged,  it  is  not  proper  to  treat  him  as  an  enemy, 
cy  of  the     till  fa  himself  proceeds  to  overt  acts  of  violence:  but  we  are 
GMe*          justifiable  in  adopting  against  him  every  measure  which  the 
circumstances  of  the  case  may  reasonably  require,  for  the 
purpose  of  defeating  his  machinations,  and  averting  the  evil 
which  he  has  plotted*     If,  in  order  to  disconcert  and  pre- 
vent a  conspiracy,  it  were  necessary  to  arrest  or  even  put  to 
death  an  ambassador  who  animates  and  conducts  it,  I  do 
not  see  why  we  should  for  a  moment  hesitate  to  take  either 
of  those  steps, — not  only  because  the  safety  of  the  state  is 
the  supreme  law,  but  also  because,  independent  of  that 
maxim,  the  ambassador's  own  deeds  give  us  a  perfect  and 
particular  right  to  proceed  to  such  extremities,    A  public 
minister,  I  grant,  is  independent,  and  his  person  is  sacred: 

*  Et  quamquata  vbi  sunt  (legatij    jus  taraen  gentium  valuit    Tit  Liv. 
earanwsisse  ut  hostiura  loco  essent,    hb.  ii.  cap.  4, 
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nue  the  enjoyment  of  them  to  others,  is  an  affront  to  that  BOOK  iv. 
nation,  a  mark  of  contempt,  or  at  least  of  ill-will.  CHAP.VH. 

Sometimes  princes  send  to  each  other  secret  ministers,  §  107.  A 
whose  character  is  not  public.    If  a  minister  of  this  kind  be  JJ^jJ^, 
insulted  by  a  person  unacquainted  with  his  character,  such  actnrVnoT 
insult  is  no  violation  of  the  law  of  nations:  but  the  prince  public. 
who  receives  this  ambassador,  and  knows  him  to  be  a  public 
minister,  is  bound  by  the  same  ties  of  duty  towards  him  as  [  486   ] 
towards  a  publicly  acknowledged  ambassador,  and  under 
equal  obligation  to  protect  him,  and,  as  far  as  in  his  power, 
to  ensure  him  the  full  enjoyment  of  that  inviolability  and 
independence  which  the  law  of  nations  annexes  to  the  am- 
bassadorial character.    No  excuse,  therefore,  can  be  offered 
for  the  conduct  of  Francis  Sforza,  duke  of  Milan,  in  putting 
to  death  Maraviglia,  secret  minister  of  Francis  the  First. 
Sforsa  had  often  treated  with  that  secret  agent,  and  had  ac- 
knowledged him  as  the  French  monarch's  minister*. 

We  cannot  introduce  in  any  more  proper  pkce  an  im-  § IOS*.  A. 
portant  question  of  the  law  of  nations,  which  is  nearly  allied  JfjJjSf  m 
to  the  right  of  embassies.  It  is  asked,  what  are  the  rights  country, 
of  a  sovereign,  who  happens  to  be  in  a  foreign  country,  and 
how  the  master  of  the  country  is  to  treat  him?  If  that  prince 
be  come  to  negotiate,  or  to  treat  about  some  public  affair, 
he  is  doubtless  entitled  in  a  more  eminent  degree  to  enjoy  all 
the  rights  of  ambassadors.  If  he  be  come  as  a  traveller,  his 
dignity  alone,  and  the  regard  due  to  the  nation  which  he  re- 
presents and  governs,  shelters  him  from  all  insult,  gives  him 
a  claim  to  respect  and  attention  of  every  kind*  and  exempts 
him  from  all  jurisdiction.  On  his  making  himself  known,  ne 
cannot  be  treated  as  subject  to  the  common  laws;  for  it  is 
not  to  be  presumed  that  he  has  consented  to  such  a  sub* 
jection :  and  if  a  prince  will  not  suffer  him  in  his  dominions 
on  that  footing,  he  should  give  him  notice  of  his  intentions. 
But,  if  the  foreign  prince  forms  any  plot  against  the  safety 
and  welfare  of  the  state, — in  a  word,  if  he  acts  as  an  enemy, 
— he  may  very  justly  be  treated  as  such.  In  every  other 
case  he  is  entitled  to  full  security,  since  even  a  private  indi- 
vidual of  a  foreign  nation  has  a  right  to  expect  it. 

A  ridiculous  notion  has  possessed  the  minds  even  of  per- 
sons who  deem  themselves  superior  in  understanding  to  the 
common  herd  of  mankind.  They  think  that  a  sovereign  who 
enters  a  foreign  country  without  permission,  may  be  arrested 
theref.  But  on  what  reason  can  such  an  act  of  violence  be 

*  See  the  Memoirs  of  Martin  Du  The  Cardinal  De  Richelieu  also  al- 

Beilay,  book  iv.  and  Father  Daniel's  leged  this  trifling  reason,  when  he 

History  of  France,  vol.  v.  p.  300,  &c.  gave  orders  for  arresting  Charles 

f  It  is  surprising  to  see  a  grave  Lewis,  the  elector  Palatine,  who  had 

historian  give  in  to  this  opinion.  See  attempted  to  pass  through  France 

Gramond's  Hist.  Gail.  lib.  xii.  incognito:  he  said,  that  "  no  foreign 
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BOOK  iv.  grounded?  The  absurdity  of  the  doctrine  carries  its  own 
CHAP,  yq.  refutation  on  the  face  of  it.  A  foreign  sovereign,  it  is  true, 
ought  to  give  notice  of  his  coming,  if  he  wishes  to  receive 
such  treatment  as  he  is  entitled  to  expect.  It  would,  more- 
over, be  prudent  in  him  to  make  application  for  passports, 
in  order  that  designing  malevolence  may  not  have  any  pre- 
text, any  hope  of  finding  specious  reasons  to  palliate  an  act 
[  487  ]  of  injustice  and  violence.  I  further  allow^  that,--as  the 
presence  of  a  foreign  sovereign  may  on  certain  occasions  be 
productive  of  serious  consequences,  —  if  the  times  are  in  any- 
wise critical,  and  the  motives  of  his  journey  liable  to  suspi- 
cion, he  ought  not  to  undertake  it  without  the  consent  and 
approbation  of  the  prince  whose  territories  he  means  to 
enter.  When  Peter  the  Great  determined  personally  to 
visit  foreign  countries  in  quest  of  the  arts  and  sciences  to 
enrich  his  empire,  he  travelled  in  the  retinue  of  his  own  am- 
bassadors. 

A  foreign  prince  unquestionably  retains  all  his  rights  over 
his  own  state  and  subjects,  and  may  exercise  them  in  every 
instance  that  does  not  affect  the  sovereignty  of  the  country 
in  which  he  is  a  sojourner.  The  king  of  France,  therefore, 
appears  to  have  been  too  punctilious  in  refusing  to  permit 
the  Emperor  Sigismund,  when  at  Lyons,  to  confer  the  dig- 
nity of  duke  on  the  count  of  Savoy,  who  was  a  vassal  of  the 
empire  (see  Book  II.  §  40.)  Less  difficulty  would  have 
been  made  with  any  other  prince  :  but  the  court  was  scru- 
pulously careful  to  guard  against  the  old  claims  of  the  empe- 
rors. On  the  other  hand,  it  was  with  very  good  reason  that 
the  same  court  expressed  considerable  displeasure  at  the 
conduct  of  Queen  Christina,  who,  whilst  residing  in  France, 
caused  one  of  her  domestics  to  be  executed  m  her  own 
house:  for  an  execution  of  that  kind  is  an  act  of  territorial 
jurisdiction:  and  besides,  Christina  had  abdicated  the  crown. 
Her  reservations,  her  birth,  her  dignity,  might  indeed  en- 
title her  to  great  honours,  or,  at  most,  to  an  entire  inde- 

¥*ndence,—  •  but  not  to  all  the  rights  of  an  actual  sovereign. 
he  famous  instance  of  Mary  Queen  of  Scots,  so  often 
quoted  in  questions  on  this  subject,  is  not  a  very  apposite 
example  :  for  that  princess  was  no  longer  in  possession  of  the 
crown  at  the  time  when  she  came  to  England,  and  was  ar- 
rested, tried,  and  condemned  to  death. 


prince  was  permitted  to  pass  through  to  have  a  greater  right  than  any  other 

the  kingdom  without  a  passport."  power,  because  those  conquests  had 

But  he  added  better  reasons,  drawn  been  made  with  the  money  furnish. 

from  the  prince  Palatine's  designs  ed  by  that  kingdom.    See  the  His- 

against  Brissac  and  the  other  places  tory  of  the  Treaty  of  Westphalia,  by 

left  by  Bernard  duke  of  Saxe-Wey-  Father  Bougant,  vol.  ii.  in  12mo.  p. 

mar,  and  to  which  France  pretended  88. 
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The  deputies  sent  to  the  assembly  of  the  states  of  a  king-  BOOK  IT. 
dom,  or  a  republic,  are  not  public  ministers  like  those  of  c"*r.  *"• 
whom  we  have  spoken  above,  as  they  are  not  sent  to  foreign  $  l®*.  °«- 
powers:  but  they  are  public  persons,  and  in  that  character  states^ 
are  possessed  of  privileges  which  it  is  our  duty  to  establish 
before  we  take  leave  of  this  subject.  The  states  which  have 
a  right  to  meet  by  deputies  for  the  purpose  of  deliberating 
on  public  affairs,  are,  from  that  very  circumstance,  entitled  to 
demand  perfect  security  for  their  representatives,  together 
with  every  exemption  and  immunity  that  is  necessary  to  the 
free  discharge  of  their  functions.  If  the  persons  of  the  de- 
puties be  not  inviolable,  their  constituents  cannot  be  assured 
of  their  fidelity  in  asserting  the  rights  of  the  nation,  and 
courageously  defending  the  public  interests.  And  how  could 
those  representatives  duly  acquit  themselves  of  their  functions, 
if  people  were  allowed  to  molest  them  by  arrests,  either  for 
debt  or  for  ordinary  offences?  Between  the  nation  and  the 
sovereign,  in  this  case,  the  same  reasons  hold  good,  on  which, 
between  state  and  state,  the  immunities  of  ambassadors  are 
founded.  We  may  therefore  safely  venture  to  assert,  that 
the  rights  of  the  nation,  and  the  public  faith,  secure  those 
deputies  from  violence  of  every  kind,  and  even  from  any 
judicial  prosecution,  during  the  term  of  their  ministry.  Such[  488  ] 
indeed  is  the  rule  observed  in  all  countries,  and  particu- 
larly at  the  diets  of  the  empire,  the  parliaments  of  England, 
and  the  cortes  of  Spain.  Henry  the  Third,  of  France, 
caused  the  duke  and  the  Cardinal  de  Guise  to  be  killed  at 
the  meeting  of  the  states  at  Blois.  Unquestionably  the  se- 
curity of  the^  assembly  was  violated  by  that  action:  but 
those  two  princes  were  factious  rebels,  whose  audacious 
views  aimed  at  nothing  less  than  depriving  their  sovereign 
of  his  crown.  And  if  it  was  equally  certain  that  Henry  was 
no  longer  possessed  of  sufficient  power  to  bring  them  to  a 
formal  trial,  and  punish  them  according  to  the  laws,  the  ne- 
cessity of  justifiable  self-defence  gave  the  king  a  right  to 
adopt  the  mode  which  he  pursued,  and  furnishes  a  sufficient 
apology  for  his  conduct.  It  is  the  misfortune  of  weak  and 
unskilful  princes,  that  they  suffer  themselves  to  be  reduced 
to  extremities,  from  which  they  cannot  extricate  themselves 
without  a  violation  of  every  established  rule.  It  is  said  that 
Pope  Sextus  the  Fifth,  on  hearing  of  the  catastrophe  of  the 
Duke  de  Guise,  commended  that  resolute  act,  as  a  necessary 
stroke  of  policy^  but  when  he  was  told  that  the  cardinal  had 
likewise  been  killed,  he  burst  into  a  violent  paroxysm  of 
rage*.  This,  indeed,  was  carrying  his  haughty  pretensions 
to  an  excessive  height.  The  pontiff  readily  allowed  that 
urgent  necessity  had  authorized  Henry  to  violate  the  security 

*  See  the  French  Historians. 
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BOOS  iv,  of  the  states,  and  to  break  through  all  the  forms  of  justice : 
CHAP,  vn.  apd  ^a  ke  pretend  that  this  prince,  rather  than  be  defi- 
cient in  respect  for  the  Roman  purple,  should  risk  both  his 
crown  and  his  life? 


CHAP.  VIII.  CHAP.    VIII. 


OF  THE  JUDGE  OF  AMBASSADORS  IN  CIVIL  CASES. 

§  no.  The      SOME  authors  will  have  an  ambassador  to  be  subject,  in 
ambassador  civil  cases,  to  the  jurisdiction  of  the  country  where  he  resides, 
from'ihe*    — at  ^east  *n  suc^  cases  as  have  arisen  during  the  time  of  his 
civil  juris-   embassy;  and,  in  support  of  their  opinion,  they  allege  that 
diction  of    this  subjection  is  by  no  means  derogatory  to  the  ambassado- 
whCT^hotry  "a*  character :  "  for,"  say  they,  "  however  sacred  a  person 
resides.       may  be,  "his  inviolability  is  not  affected  by  suing  him  in  a 
civil  action."    But  it  is  not  on  account  of  the  sacredness  of 
their  person  that  ambassadors  cannot  be  sued :  it  is  because 
they  are  independent  of  the  jurisdiction  of  the  country  to 
which  they  are  sent ;  and  the  substantial  reasons  on  which 
that  independency  is  grounded  may  be  seen  in  a  preceding 
part  of  this  work  (§  92).    Let  us  here  add,  that  it  is  in  every 
respect  highly  proper,  and  even  necessary,  that  an  ambassa- 
dor should  be  exempt  from  judicial  prosecution  even  in  civil 
causes,  in  order  that  he  may  be  free  from  molestation  in 
the  exercise  of  his  functions.    For  a  similar  reason,  it  was 
not  allowed,  among  the  Romans,  to  summon  a  priest  whilst  he 
[  489  ]  was  employed  in  his  sacred  offices* :  but  at  other  times  he 
was  open  to  the  law.  The  reason  which  we  have  here  alleged 
for  the  exemption  is  also  assigned  in  the  Roman  law:  "  Ideo 
emm  nan  datur  actio  (adversus  legatum)  ne  ab  offido  $us- 
cepto  legation**  avocefur^9  ne  itnpediafur  legatio^    But 
there  was  an  exception  as  to  those  transactions  which  had 
taken  place  during  the  embassy.    This  was  reasonable  with 
regard  to  those  legati,  or  ministers,  of  whom  the  Roman  law 
here  speaks,  who,*  being  sent  only  by  nations  subject  to  the 
empire,  could  not  lay  claim  to  the  independency  enjoyed  by 
a  foreign  minister.    As  they  were  subjects  of  the  state,  the 
legislature  was  at  liberty  to  establish  whatever  regulations  it 
thought  most  proper  respecting  them:  but  a  sovereign  has 

*  Nee  pontiacem  (in  jus  vocari       t  Digest,  lib.  v.  tit.  1,  De  Judi- 

oportet)  dum  sacra  facit.     Digest,  chs,  &c.  leg.  24,  §  2. 
lib.  iL  tit  4.    De  in  Jus  vocando,       J  Ibid.  kg.  xxvi. 
leg.  *• 
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not  the  like  power  of  obliging  the  minister  of  another  sove-  BOOK  iv. 
reign  to  submit  to  his  jurisdiction :  and  even  if  such  power  OHAP'V"3 
was  vested  in  him  by  convention,  or  otherwise,  the  exercise 
of  it  would  be  highly  improper :  because,  under  that^  pre- 
text, the  ambassador  might  be  often  molested  in  his  ministry, 
and  Hie  state  involved  in  very  disagreeable  quarrels,  for  the 
trifling-concerns  of  some  private  individuals,  who  might,  and 
ought  to  have  taken  better  precautions  for  their  own  secu- 
rity. It  is,  therefore,  only  in  conformity  to  the  mutual^ duties 
which  states  owe  to  each  other,  and  in  accordance  with  the 
grand  principles  of  the  law  of  nations,  that  an  ambassador  or 
public  minister  is  at  present,  by  the  universal  custom  and 
consent  of  nations,  independent  of  all  jurisdiction  in  the 
country  where  he  resides,  either  in  civil  or  criminal  cases. 
I  know  there  have  occurred  some  instances  to  the  contrary ; 
but  a  few  facts  do  not  establish  a  custom:  on  the  contrary, 
those  to  which  I  allude,  only  contribute,  by  the  censure 

nsed  on  them,  to  prove  the  custom  such  as  I  have  asserted 
3  be.  In  the  year  1668,  the  Portuguese  resident  at  the 
Hague  was,  by  an  order  of  the  court  of  justice,  arrested 
and  imprisoned  for  debt.  But  an  illustrious  member  of 
same  court  §  very  justly  thinks  that  the  procedure  was  un- 
justifiable, and  contrary  to  the  law  of  nations.  In  the 
year  1657,  a  resident  of  the  elector  of  Brandenburg  was 
also  arrested  for  debt  in  England.  But  he  was  set  at  li- 
berty, as  having  been  illegally  arrested;  and  even  the  cre- 
ditors and  officers  of  justice  who  had  offered  him  that  in- 
sult were  punishedf . 

But  if  an  ambassador  chooses  to  renounce  a  part  of  his  § I1L  Ho' 
independency,  and  to  subject  himself  in  civil  affairs  to  the  {|fn£JLV°~ 
jurisdiction  of  the  country,  he  is  undoubtedly  at  liberty  to  subject  him- 
do  so,  provided  it  be  done  with  his  master's  consent,  self  to  it. 
Without  such  consent,  the  ambassador  has  no  right  to  re- 
nounce privileges  in  which  the  dignity  and  service  of  his 
sovereign  are  concerned, — which  are  founded  on  the  mas-  L 
ter's  rights,  and  instituted  for  his  advantage,  not  for  that  of 
the  minister.    It  is  true,  indeed,  that  the  ambassador,  with- 
out  waiting  for  his  sovereign's  permission,  acknowledges 
the  jurisdiction  of  the  country  when  he  commences  a  suit 
as  plaintiff  in  a  court  of  justice.    But  the  consequence,  in 
that  case,  is  inevitable;  and  besides,  in  a  civil  cause,  on  a 
point  of  private  interest,  no  inconvenience  attends  it;  since 
the  ambassador  has  it  at  all  times  in  his  power  to  avoid 

•M.deBynkershoek's  Competent  a  foreign  minister  in  France  being 

Judge  of  Ambassadors,  chap.  xiii.  pursued  by  his  creditors,  aod  refused 

gl.  a  passport  by  the  French  court.  See 

f  Ibid.— It  is  not  long  since  the  Journal  Politique  de  Bouillon,  Feb. 

world  witnessed  the  circumstance  of  1, 1771,  p.  54,  and  Jan.  15,  p.  57. 
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BOOK.  w.  commencing  a  suit,  or  may,  if  such  a  step  be  necessary,  in- 
CH  IF.  Tiii.  trust  the  prosecution  of  his  cause  to  an  attorney  or  lawyer. 
Let  us  here  add,  by  the  way,  that  an  ambassador  ought 
never  to  institute  a  prosecution   on  a   criminal  charge. 
If  he  has  been  insulted,  he  should  make  his  complaint  to 
the  sovereign;  and  the  delinquent  is  to  be  prosecuted  by 
the  public. 

§  111 A  It  may  happen  that  the  minister  of  a  foreign  power  is  at 
minister  the  same  time  a  subject  of  the  state  where  he  is  employed; 
Tu^eS  of  and  in  this  case,  as  a  subject,  he  is  unquestionably  under 
the  state  the  jurisdiction  of  the  country  in  every  thing  which  does  not 
where  he  is  £ irectly  relate  to  his  ministry.  But  the  question  is,  to  de- 
empioyed.  termjne  jn  ^.j^  cases  ^^  ^  characters,  of  subject  and  fo- 
reign minister,  are  united  in  the  same  person.  To  produce 
such  union,  it  is  not  sufficient  that  the  minister  was  born  a 
subject  of  the  state  to  which  he  is  sent;  for,  unless  the 
laws  expressly  prohibit  every  citizen  to  leave  his  country, 
he  may  legally  nave  renounced  his  country,  and  placed  him- 
self in  subjection  to  a  new  master.  He  may  likewise,  with- 
out renouncing  his  country  forever,  become  independent  of 
it  during  the  whole  time  that  he  spends  in  the  service  of  a 
foreign  prince;  and  the  presumption  is  certainly  in  favour 
of  such  independency:  for  the  state  and  functions  of  a 
public  minister  naturally  require  that  he  should  depend 
only  on  his  master  (§  92),  on  the  prince  who  has  intrusted 
him  with  the  management  of  his  affitirs.  Whenever,  there- 
fore, there  does  not  exist  any  circumstance  which  furnishes 
a  proof  or  indication  to  the  contrary,  a  foreign  minister, 
though  antecedently  a  subject  of  the  state,  is  reputed  to  be 
absolutely  independent  of  it  during  the  whole  time  of  his 
commission.  It  his  former  sovereign  does  not  choose  to  al- 
low him  such  independency  in  his  dominions,  he  may  refuse 
to  admit  him  in  the  character  of  a  foreign  minister,  as  is 
the  practice  in  France,  where,  according  to  Monsieur  De 
CalliereSf "  the  king  no  longer  receives  any  of  his  own  sub- 
jects as  ministers  of  foreign  princes*." 

But  a  subject  of  the  state  may  still  continue  its  subject, 
notwithstanding  his  acceptance  of  a  commission  from  a  fo- 
reign prince.  His  subjection  is  expressly  established  when 
the  sovereign  acknowledges  him  as  minister  only,  with  a  re- 
serve that  he  shall  remain  a  subject  of  the  state.  The 
states-general  of  the  United  Provinces,  in  a  decree  of  the 
[  491  ]  19th  of  June  1681,  dec??,-e,  «  That  no  subject  of  the  state 
shall  be  received  as  ambassador  or  minister  of  another 
power,  but  on  condition  that  he  shall  not  divest  himself  of 
his  character  of  subject,  even  with  regard  to  jurisdiction 
both  in  civil  and  criminal  affairs,— and  that  whoever,  in 

*  Manner  of  negotiating  with  Sovereigns,  chap,  vu 
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making  himself  known  as  ambassador  or  minister,  has  not   BOOK  iv. 
mentioned  his  quality  of  subject  of  the  state,  shall  not  enjoy  CHAP,  vm. 
those  rights  or  privileges  which  peculiarly  belong  to  the 
ministers  of  foreign  powers*." 

Such  a  minister  may  likewise  retain  his  former  subjection 
tacitly;  and  then,  by  a  natural  consequence  drawn  from  his 
actions,  state,  and  whole  behaviour,  it  is  known  that  he 
continues  a  subject.  Thus,  independent  of  the  declaration 
above  mentioned,  those  Dutch  merchants  who  obtain  the 
title  of  residents  of  certain  foreign  princes,  and  neverthe- 
less continue  to  carry  on  their  commerce,  thereby  suffi- 
ciently denote  that  they  remain  subjects.  Whatever  in- 
conveniences may  attend  the  subjection  of  a  minister  to  the 
sovereign  with  whom  he  resides,  if  the  foreign  prince 
chooses  to  acquiesce  in  such  a  state  of  things,  and  is  con- 
tent to  have  a  minister  on  that  footing,  it  is  his  own  con- 
cern ;  and  should  his  minister  on  any  ignominious  occasion 
be  treated  as  a  subject,  he  has  no  cause  of  complaint. 

It  may  likewise  happen  that  a  foreign  minister  shall  be- 
come a  subject  of  the  sovereign  to  whom  he  is  sent,  by  ac- 
cepting of  a  post  under  him:  and  in  this  case  he  cannot  lay 
claim  to  independence,  except  in  such  things  alone  as  direct- 
ly relate  to  his  ministry.  The  prince  by  whom  he  is  dele- 
gated, in  allowing  of  this  voluntary  subjection,  agrees  to 
risk  the  inconveniences  that  attend  it.  Thus,  in  the  kst 
century,  the  baron  De  Charnac&  and  the  count  D'Estrades 
were  ambassadors  from  France  to  the  States-general,  and  at 
the  same  times  officers  in  their  high  mightinesses9  army. 

The  independency  of  a  public  minister  is  the  true  reason  §  us.  im- 
of  his  exemption  from  the  jurisdiction  of  the  country  in  g1^^ 
which  he  resides.    No  legal  process  can  be  directly  issued  ^SSSHT 
against  him,  because  he  is  not  subject  to  the  authority  of  his  pro- 
the  prince  or  the  magistrates.    But  it  is  asked  whether  Perty- 
that  exemption  of  his  person  extends  indiscriminately  to  all 
his  property?    In  order  to  solve  this  question,  we  must 
consider  by  what  circumstances  property  may  be  subjected 
to,  and  by  what  others  it  may  be  exempted  from,  the  juris- 
diction of  a  country.    In  general,  whatever  lies  within  the 
extent  of  a  country,  is  subject  to  the  authority  and  jurisdic- 
tion of  the  sovereign  (Book  I.  §  205,  and  Book  II.  §§  S3, 
84).    If  any  dispute  arises  concerning  effects  or  goods 
within  or  passing  through  the  country,  it  is  to  be  decided 
by  the  judge  of  the  place.    In  virtue  of  this  dependence, 
the  mode  of  stoppage  or  seizure  has  been  established  in 
many  countries,  for  the  purpose  of  compelling  a  foreigner 
to  repair  to  the  spot  where  the  seizure  has  been  made,  and 
there  to  answer  questions  that  are  to  be  put  to  him,  though 

,  ubi  supra,  chap.  xi. 
Q  Q 
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not  directly  relating  to  the  effects  seized.  But  a  foreign 
minister,  as  we  have  already  shewn,  is  independent  of  the 
jurisdiction  of  the  country:  and  his  personal  independence 
in  civil  cases  would  be  oi  little  avail,  unless  it  extended  to 
every  thing  which  he  finds  necessary  in  order  to  enable  him 
to  live  with  dignity,  and  quietly  to  attend  to  the  discharge 
of  his  functions.  Besides,  whatever  he  has  brought  with 
him,  or  purchased  for  his  own  use  as  minister,  is  so  con- 
nected with  his  person  as  to  partake  of  the  same  fate  with 
it.  Since  the  minister  entered  the  territory  on  the  footing 
of  independence,  he  could  not  have  it  in  contemplation  to 
subject  his  retinue,  his  baggage,  or,  his  necessaries,  to  the 
jurisdiction  of  the  country.  Every  thing,  therefore,  which 
directly  belongs  to  his  person  in  the  character  of  a  public 
minister,—  every  thing  which  is  intended  for  his  use,  or 
which  serves  for  his  own  maintenance  and  that  of  his  house- 
hold, —  every  thing  of  that  kind,  I  say,  partakes  of  the  mi- 
nister's independency,  and  is  absolutely  exempt  from  all  ju- 
risdiction in  the  country.  Those  things,  together  with  the 
person  to  whom  they  belong,  are  considered  as  being  out  of 
the  country. 

But  this  exemption  cannot  extend  to  such  property  as 
evidently  belongs  to  the  ambassador  under  any  other  rela- 
ti°n  than  that  of  minister.  What  has  no  affinity  with  his 
functions  and  character  cannot  partake  of  the  privileges 
-vrfaich  are  solely  derived  from  his  functions  and  character. 
Should  a  minister,  therefore,  (as  it  has  often  been  the  case) 
embark  in  any  branch  of  commerce,  all  the  effects,  goods, 
money,  and  debts,  active  and  passive,  which  are  connected 
with  his  mercantile  concerns,  —  and  likewise  all  contests  and 
law-suits  to  which  they  may  give  rise,—  fall  under  the  ju- 
risdiction^  of  the  country.  And  although,  in  consequence 
of  the  minister's  independency,  no  legal  process  can,  in 
those  law-suits,  be  directly  issued  against  his  person,  he  is, 
nevertheless,  by  the  seizure  of  the  effects  belonging  to  his 
commerce,  indirectly  compelled  to  plead  in  his  own  defence. 
The  abuses  which  would  arise  from  a  contrary  practice  are 
evident.  What  could  be  expected  ftom  a  merchant  vested 
with  a  privilege  to  commit  every  kind  of  injustice  in  a  fo- 
reign country?  There  exists  not  a  shadow  of  reason  for 
extending  the  ministerial  immunity  to  things  of  that  nature. 
If  the  sovereign  who  sends  a  minister  is  apprehensive  of  any 
inconvenience  from  the  indirect  dependency  in  which  his 
servant  thus  becomes  involved,  he  has  only  to  lay  on  him 
Irs  injunctions  against  engaging  in  commerce,—  an  occupa- 
tion, indeed,  which  ill  accords  with  the  dignity  of  the  mi- 
nisterial character. 

To  what  we  have  said,  fet  us  add  two  illustrations;  — 
1.  In  doubtful  cases,  the  respect  due  to  the  ministerial  char- 
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acter  requires  that  things  should  always  be  explained  to   BOOK  iv. 
the  advantage  of  that  character.     I  mean  that  when  there  CIUP-YIIL 
is  room  for  doubt  whether  a  thing  be  really  intended  for  the 
use  of  the  minister  and  his  household,  or  whether  it  belongs 
to  his  commerce,  the  decision  must  be  given  in  favour  of 
the  minister;  otherwise  there  would  be  a  risk  of  violating 
his  privileges.    2.  When  1  say  that  we  may  seize  such  of  [  493   ] 
the  minister's  effects  as  have  no  relation  to  his  public  char- 
acter, particularly  those  that  belong  to  his  commercial  con- 
cerns, this  is  to  be  understood  only  on  the  supposition  that 
the  seizure  be  not  made  for  any  cause  arising  from  his  trans- 
actions in  quality  of  minister,  as,  for  instance,  articles  sup- 
plied for  the  use  of  his  family,  house-rent,  &c.  because  any 
claims  which  may  lie  against  him  in  that  relation  cannot  be 
decided  in  the  country,  and  consequently  cannot  be  sub- 
jected to  its  jurisdiction  by  the  indirect  mode  of  seizure. 

All  landed  estates,  all  immoveable  property,  by  whom-  §  115.  nor 
soever  possessed,  are  subject  to  the  jurisdiction  of  the  fJ™™™!! 
country  (Book  I.  §  205,  and  Book  II.  §§  83,  84).    Are  they  ty  which  he 
to  be  exempted  from  it  on  the  single  ground  that  their  possesses  in 
owner  has  been  appointed  ambassador  by  a  foreign  power?        1"1*1 
There  can  exist  no  reason  for  the  exemption  in  such  case. 
It  is  not  in  his  public  character  that  the  ambassador  pos- 
sesses that  property;  nor  is  it  attached  to  his  person,  so  as, 
like  himself,  to  be  reputed  out  of  the  territory.    If  the  fo- 
reign prince  apprehends  any  ill  consequences  from  that 
state  of  dependency  in  which  his  minister  may  stand  on  ac- 
count of  some  of  his  possessions,  he  may  make  choice  of 
another  person  to  fill  the  office.    Let  us  conclude,  there- 
fore, that  immoveable  property  possessed  by  a  foreign  mi- 
nister does  not  change  its  nature  inconsequence  of  the  char- 
acter conferred  on  the  owner,  but  continues  subject  to  the 
jurisdiction  of  the  state  in  which  it  lies.    All  contests  and 
law-suits  concerning  that  property  are  to  be  carried  before 
the  tribunals  of  the  country;   and  those  same  tribunals  may 
decree  its  seizure  in  order  to  satisfy  any  legal  claim.    It  is, 
however,  easily  conceived,  that,  if  the  ambassador  lives  in  a 
house  of  his  own,  that  house  is  excepted  from  the  rule,  as 
actually  serving  for  his  immediate  use;— it  is  excepted,  I 
mean,  in  whatever  may  affect  the  present  use  which  the  am- 
bassador makes  of  it  (301). 

It  may  be  seen,  in  monsieur  de  Bynkershoek's  treatise*, 
that  custom  coincides  with  the  principles  laid  down  in  this 
and  the  preceding  sections.  In  suing  an  ambassador  in 
either  of  the  two  cases  just  mentioned, — that  is  to  say,  on 

(201)  As  to  this  point,  and  the  ex-    2  Dowl.  &  Ry.  833,  S.C.— C. 
emption  from  a  distress,  see  Novetfa        *  On  the  competent  Judge  of 
v.  Toogood,  1  Barn.  &  Ores.  554-2 ;     Ambassadors,  chap.  xvi.  §  6. 
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BOOK  iv.  tjle  subject  of  any  immoveable  property  lying  in  the  coun- 
IIAP.  MU.  '  eff€Cts  which  have  no  connection  with 


the  embassy,—  the  ambassador  is  to  be  summoned  in  the 
same  manner  as  an  absent  person,  since  he  is  reputed  to  be 
out  of  the  country,  and  his  independency  does  not  permit 
any  immediate  address  to  his  person  in  an  authoritative 
manner,  such  as  sending  an  officer  of  a  court  of  justice  to 
him, 

§  lie.  How  By  what  mode,  then,  may  satisfaction  be  obtained  of  an 
justice  may  ambassador  who  refuses  to  do  justice  to  those  who  have 
LgamJt'an  dealing*  with  hini  ?  Jt  is  asserted  by  many  that  he  must 
amb^u'iJor.  be  sued  before  the  tribunal  to  whose  jurisdiction  he  was 
subject  antecedently  to  his  appointment  as  ambassador. 
In  this  there  appears  to  me  an  impropriety.  If  the  neces- 
sity and  importance  of  his  functions  set  him  above  all  pro- 
secution in  the  foreign  country  where  he  resides,  shall  any 
man  be  allowed  to  molest  him  in  the  performance  of  his 
[  491  ]  ministerial  duties  by  summoning  him  to  appear  before  the 
tribunals  of  his  own  country?  The  interest  of  the  public 
service  forbids  such  a  procedure.  It  is  absolutely  necessary 
that  the  minister  should  solely  depend  on  his  sovereign,  to 
whom  he  belongs  in  a  peculiar  manner.  He  is  an  instru- 
ment in  the  hand  of  the  conductor  of  the  nation;  and  no 
circumstance  whatever  ought  to  be  permitted  to  divert  or 
obstruct  his  services.  Neither  would  it  be  just  that  the 
absence  of  a  person  who  is  intrusted  with  the  interests  of 
the  sovereign  and  the  nation,  should  prove  detrimental  to 
him  in  his  private  concerns.  In  all  countries,  those  who 
are  absent  on  the  service  of  the  state  enjoy  privileges  which 
secure  them  from  the  inconveniences  attendant  on  the  state 
of  absentees.  But  these  privileges  of  the  ministers  of  the 
state  should,  as  far  as  possible,  be  so  modelled  and  tem- 
pered, as  not  to  be  unreasonably  burthensome  or  injurious 
to  private  persons  who  have  dealings  with  them.  How 
then  are  those  different  interests—  the  service  of  the  state 
and  the  administration  of  justice—  to  be  reconciled?  All 
private  persons,  whether  citizens  or  foreigners,  who  have 
any  demands  against  a  minister  —  if  they  cannot  obtain  sa- 
tisfaction from  himself—  should  apply  to  his  master,  who  is 
obliged  to  do  them  justice  in  such  manner  as  may  be  most 
consistent  with  the  public  service.  It  rests  with  the  prince 
to  determine  whether  it  be  most  proper  to  recall  his  mi- 
nister, to  appoint  a  tribunal  before  which  he  may  be  sued, 
or  to  order  an  adjournment  of  the  cause,  &c.  In  a  word, 
the  good  of  the  state  does  not  allow  that  any  person  what- 
ever should  have  it  in  his  power  to  disturb  the  minister  in 
his  functions^  or  to  divert  his  attention  from  them,  without 
the  sovereign's  permission;  and  the  sovereign,  whose  duty 
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it  is  to  distribute  impartial  and  universal  justice,  ought  not 

to  countenance  bis  minister  in  refusing  it,  or  wearying  out  ™*lu 

his  adversaries  by  unjust  delays. 


CHAP.  IX. 


OF  THE  AMBASSADOR'S  HOUSE  AND  DOMLSTK-S. 

THE  independency  of  the  ambassador  would  be  very  im-  §  117.  The 
perfect,  and  his  security  very  precarious,  if  the  house  in  d-^s 
which  he  lives  wfere  not  to  enjoy  a  perfect  immunity,  and  to  (JJij.1 
be  inaccessible  to  the  ordinary  officers  of  justice.    The  am- 
bassador might  be  molested  under  a  thousand  pretexts  ;  his 
secrets  might  be  discovered  by  searching  his  papers,  and 
his  person  exposed  to  insults.     Thus,  all  the  reasons  which 
establish  his  independence  and  inviolability,  concur  like- 
wise in  securing  the  freedom  of  his  house.    In  all  civilized 
nations,  this  right  is  acknowledged  as  annexed  to  the  am- 
bassadorial character:  and  an  ambassador's  house,  at  least 
in  all  the  ordinary  affairs  of  life,  is,  equally  with  his  person, 
considered  as  being  out  of  the  country.     Of  this,  a  remark- 
able instance  occurred,  not  many  years  ago,  at  Peters- 
burgh.    On  the  Srd  of  April,  1752,  thirty  soldiers,  with  an 
officer  at  their  head,  entered  the  house  of  baron  Greiffen-  [  4«1>3   ] 
heira,  the  Swedish  minister,  and  carried  off  two  of  his  do- 
mestics, whom  they  conducted  to  prison,  under  a  pretence 
that  those  two  men  had  clandestinely  sold  liquors,  which 
the  imperial  farm  alone  has  the  privilege  of  selling,     i  he 
court,  incensed  at  such  a  proceeding,  caused  the  authors  of 
this  act  of  violence  to  be  immediately  taken  into  custody, 
and  the  empress  ordered  satisfaction  to  be  made  to  the  of- 
fended minister;  she  likewise  sent  to  him  and  to  all  the 
other  foreign  ministers,  a  declaration,  in  which  she  express- 
ed her  concern  and  resentment  at  what  had  happened,  and 
communicated  the  orders  which  she  had  given  to  the  senate 
to  institute  a  prosecution  against  the  commissioner  of  the 
office  established  for  the  prevention  of  the  clandestine  sale 
of  liquors,  he  being  the  chief  delinquent. 

The  house  of  an  ambassador  ought  to  be  safe  from  all 
outrage,  being  under  the  particular  protection  of  the  law  of 

(202)  How  far  exempt  from  a  dis.  lord  of  a  house  tenanted  by  an  am- 

tress,  see  Navetto  v.Toogood,  I  Barn,  bassador  to   the  payment  of  poor 

£  Crcs.  551,  2  Dowl.  &  B.  833,S,C.  rales  and  t«t\es.—  C. 
Modern  acts  usually  subject  the  land. 
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BOOK  iv.  nations,  and  that  of  the  country:  to  insult  it,  is  a  crime 
CHA1>-  '*•  both  against  the  state  and  against  all  other  nations, 
i  is.  Right     But  the  immunity  and  freedom  of  the  ambassador's  house 
of  asylum.  is  established  only  in  favour  of  the  minister  and  his  house- 
hold; as  is  evident  from  the  very  reasons  upon  which  it 
is  grounded.    Can  he  take  advantage  of  the  privilege,  in 
order  to  convert  his  house  into  an  asylum,  to  afford  shel- 
ter and  protection  to  the  enemies  of  the  prince,  and  to  ma- 
lefactors of  every  kind,  and  thus  screen  them  from  the 
punishments  which  they  have  deserved?     Such  proceed- 
ings would  be  contrary  to  all  the  duties  of  an  ambassador, 
to  the  spirit  by  which  he  ought  to  be  animated,  and  to  the 
lawful  purposes  for  which  he  has  been  admitted  into  the 
country.    This  is  what  nobody  will  presume  to  deny.    But 
I  proceed  farther,  and  lay  it  down  as  a  certain  truth,  that  a 
sovereign  is  not  obliged  to  tolerate  an  abuse  so  pernicious 
to  his  state,  and  so  detrimental  to  society.    I  grant,  in- 
deed, that  when  there  is  question  only  of  certain  ordinary 
transgressions,  and  these  committed  by  persons  who  often 
prove  to  be  rather  unfortunate  than  criminal,  or  whose  pu- 
nishment is  of  no  great  importance  to  the  peace  of  society, 
the  house  of  an  ambassador  may  well  serve  as  an  asylum 
for  such  offenders;  and  it  is  better  that  the  sovereign 
should  suffer  them  to  escape,  than  expose  the  ambassador 
to  frequent  molestation  under  pretence  of  a  search  after 
them,  and  thus  involve  the  state  in  any  difficulties  which 
might  arise  from  such  proceedings.    And  as  the  house  of 
an  ambassador  is  independent  of  the  ordinary  jurisdiction, 
no  magistrate,  justice  of  the  peace,  or  other  subordinate 
officer,  is  in  any  case  entitled  to  enter  it  by  his  own  autho- 
rity, or  to  send  any  of  his  people  to  enter  it,  unless  on  occa- 
sions of  urgent  necessity,  when  the  public  welfare  is  threat- 
ened with  imminent  danger  which  admits  of  no  delay. 
Whatever  concerns  a  point  of  such  weight  and  delicacy, — 
whatever  affects  the  rights  and  the  dignity  of  a  foreign 
power,— whatever  may  embroil  the  state  with  that  power,— 
is  to  be  laid  immediately  before  the  sovereign,  and  to  be 
determined  either  by  himself  in  person,  or,  under  his  di- 
[  496  ]  rection,  by  the  privy  council.    Thus,  it  belongs  to  the  so- 
vereign to  decide,  on  occasion,  how  far  the  right  of  asylum, 
which  an  ambassador  claims  as  belonging  to  his  house,  is 
to  be  respected :  and  if  the  question  relates  to  an  offender 
whose  arrest  or  punishment  is  of  great  importance  to  the 
state,  the  prince  is  not  to  be  with-held  by  the  consideration 
of  a  privilege  which  was  never  granted  for  the  detriment 
and  ruin  of  states.    In  the  year  1726,  the  famous  duke  de 
Ripperda  having  sheltered  himself  in  the  house  of  lord 
Harrington,  ambassador  from  England,  the  council  of  Cas- 
tile decided  w  that  he  might  be  taken  out  of  it,  even  by 
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force ;  since,  otherwise,  those  regulations  which  had  been  BOOK  iv. 
made  for  the  purpose  of  maintaining  a  more  regular  and  CHAP,  i*. 
intimate  correspondence  between  sovereigns  would  on  the 
contrary  operate  to  the  subversion  and  utter  ruin  of  their 
authority;— and  that,  if  persons  who  had  been  intrusted 
with  the  finances,  the  power,  and  the  secrets  of  the  state, 
were,  when  guilty  of  violating  the  duties  of  their  office,  al- 
lowed to  take  shelter  under  a  privilege  which  had  been 
granted  to  the  houses  of  ambassadors  in  favour  only  of  or- 
dinary offenders,— such  an  extension  of  the  right  of  asylum 
would  be  productive  of  consequences  the  most  pernicious 
and  detrimental  to  all  the  powers  on  earth,  who,  if  the  prac- 
tice once  became  established,  would  be  reduced  to  the  ne- 
cessity, not  only  of  enduring  the  presence  of  every  man  who 
was  plotting  their  destruction,  but  even  of  seeing  him  sup- 
ported in  their  own  court*." — Nothing  could  be  said  on  this 
head  with  greater  truth  and  judgment. 

The  abuse  of  the  privilege  has  nowhere  been  carried  to 
a  greater  extent  than  at  Rome,  where  the  ambassadors  of 
crowned  heads  claim  it  for  the  whole  ward  in  which  their 
house  is  situated.  The  popes,  once  so  formidable  to  sove- 
reigns, have  for  above  two  centuries  been  in  their  turn 
under  a  necessity  of  observing  the  most  delicate  and  cau- 
tious circumspection  in  their  conduct  towards  them.  It  is  in 
vain  that  they  have  endeavoured  to  suppress,  or  at  least  to  re- 
duce within  proper  bounds,  an  abusive  privilege,  for  which, 
prescription,  however  great  its  antiquity,  ought  not  to  be 
allowed  as  a  sufficient  plea  in  opposition  to  justice  and 
reason* 

An  ambassador's  carriages  and  equipages  are  equally  privi-  §  us.  Ex- 
leged  with  his  house,  and  for  the  same  reasons:  to  i'^t^jjjj^j. 
them,  is  an  attack  on  the  ambassador  himself,  and  on  the  dor's  car- 
sovereign  whom  he  represents.    They  are  independent  of  all  riages ; 
subordinate  authority — of  guards,  custom-house  officers, 
magistrates  and  their  agents,— and  must  not  be  stopped  or 
searched  without  a  superior  order.    But  in  this  instance, 
as  in  that  of  the  ambassador's  house,  the  abuse  is  not  to  be 
confounded  with  the  right.    It  would  be  absurd  that  a  fo- 
reign minister  should  have  the  power  of  conveying  off  in  his 
coach  a  criminal  of  consequence, — a  man,  in  the  seizure  of 
whose  person  the  state  were  highly  interested;  and  that 
he  should  do  this  under  the  very  eyes  of  the  sovereign,  who 
thus  would  see  himself  defied  in  his  own  kingdom  and 
court.    Where  is  the  sovereign  who  would  suffer  this? 
The  marquis  de  Fontenay,   the  French  ambassador  at 
Rome,  sheltered  the  Neapolitan  exiles  and  rebels,  and  at 
last  undertook  to  convey  them  out  of  Rome  in  hi&  own  car- 
riages: but  the  carriages  were  stopped  at  the  city  gates  by 

*  Memoirs  of  the  Abbe  De  Montgon,  vol.  1. 
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some  Corsicans  of  the  pope's  guard,  and  the  Neapolitans 
committed  to  prison.  The  ambassador  warmly  complained 
of  the  procedure:  but  the  pope  answered  "  that  his  motive 
had  only  been  that  of  arresting  men  whom  the  ambassador 
had  assisted  in  escaping  from  confinement;  and  that,  since 
the  ambassador  took  the  liberty  of  harbouring  villains,  and 
affording  protection  to  every  criminal  in  the  papal  terri- 
tory,— at  least  he,  who  was  sovereign  of  the  state,  ought  to 
be  allowed  to  have  them  retaken  wherever  they  could  be 
found;  as  the  rights  and  privileges  of  ambassadors  were  not 
to  be  carried  to  such  lengths."  The  ambassador  replied, 
"  that  it  would  not  appear,  on  examination,  that  he  had  * 
granted  an  asylum  to  any  subjects  of  the  pope,  but  solely  to 
some  Neapolitans,  whom  he  might  very  lawfully  shelter  from 
the  persecutions  of  the  Spaniards*."  By  this  answer,  the  minis- 
ter tacitly  conceded  that  he  would  not  have  been  authorized 
to  complain  of  the  stoppage  of  his  carriages,  if  he  had  em- 
ployed them  for  the  purpose  of  favouring  the  escape  of  any 
of  the  pope's  subjects,  and  aiding  criminals  to  elude  the 
pursuit  of  justice. 

The  persons  in  an  ambassador's  retinue  partake  of  his 
inviolability;  his  independency  extends  to  every  individual 
of  his  household:  so  intimate  a  connection  exists  between 
him  and  all  those  persons,  that  they  share  the  same  fate 
with  him;  they  immediately  depend  on  him  alone,  and  are 
exempt  from  the  jurisdiction  of  the  country,  into  which 
they  would  not  have  come  without  such  reservation  in  their 
favour.  The  ambassador  is  bound  to  protect  them;  and 
no  insult  can  be  offered  to  them,  which  is  not  at  the  same 
time  an  insult  to  himself.  If  the  domestics  and  household 
of  a  foreign  minister  were  not  solely  dependent  on  him,  it  is 
evident  at  first  sight,  how  easily  he  might  be  harassed,  mo- 
lested, and  disturbed  in  the  exercise  of  his  functions. 
These  maxims  are  at  present  every-where  adopted  and 
confirmed  by  custom. 

The  ambassador's  wife  is  intimately  united  with  him, 

<*  more  PMticularly  belongs  to  him  than  any  other  person 
of  his  household.  Accordingly,  she  participates  in  his  inde- 
pendence and  inviolability;  she  even  receives  distinguished 
honours,  which,  in  a  certain  degree,  cannot  be  refused  to 
her  without  affronting  the  ambassador;  and  for  which  there 
exists,  in  the  generality  of  courts,  an  established  ceremo- 
nial. The  respect  due  to  the  ambassador  extends  likewise 
to  his  children,  who  also  partake  of  his  immunities. 

The  ambassador's  secretary  is  one  of  his  domestics:  but 
^  Secretaj7  of  the  embassy  holds  his  commission  from  the 

*  See  Wicquefort's  Ambassadors  Anne,  c.  13;  and  see  cases,  Chitty's 
book  i.§  29,  towards  the  end.  Col.  Stat.  13;  13  Price  Rep.  805. 

(203}  Privileged  from  an  arrest,  7    —  C. 
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sovereign  himself;  which  makes  him  a  kind  of  public  mi-   BOOK  iv. 
nister,  enjoying  in  his  own  right  the  protection  of  the  law  CHAP.IX 
of  nations,  and  the  immunities  annexed  to  his  office,  inde- 
pendently of  the  ambassador,  to  whose  orders  he  is  indeed 
but  imperfectly  subjected, — sometimes  not  at  all,  and  al- 
ways in  such  degree  only,  as  their  common  master  has  been 
pleased  to  ordain. 

Couriers  sent  or  received  by  an  ambassador,  his  papers,  §  123.  of 
letters,  and  dispatches,  all  essentially  belong  to  the  embassy, lh®  *?**** 
and  are  consequently  to  be  held  sacredj  since,  if  they  were  Hera'and"*" 
not  respected,  the  legitimate  objects  of  the  embassy  could  dispatches. 
not  be  attained,  nor  would  the  ambassador  be  able  to  dis- 
charge his  functions  with  the  necessary  degree  of  security. 
The  States-general  of  the  United  Provinces  decided,  whilst 
the  president  Jeannin  resided  with  them  as  ambassador 
from  France,  that,  to  open  the  letters  of  a  public  minister  is 
a  breach  of  the  law  of  nations*.  Other  instances  may  be 
seen  in  Wicquefort.  That  privilege,  however,  does  not — on 
certain  momentous  occasions,  when  the  ambassador  himself 
has  violated  the  law  of  nations,  by  forming  or  countenancing 
plots  or  conspiracies  against  the  state — deprive  us  of  the 
liberty  to  seize  his  papers  for  the  purpose  of  discovering 
the  whole  secret,  and  detecting  his  accomplices;  since,  in 
such  an  emergency,  the  ambassador  himself  may  lawfully 
be  arrested  and  interrogated  (§  99).  An  example  is  fur- 
nished us  in  the  conduct  of  the  Roman  government,  who 
seized  the  letters  which  a  treasonable  junto  had  committed 
to  the  hands  of  Tarquin's  ambassadors  (§  98). 

The  persons  in  a  foreign  minister's  retinue  being  inde-  §  nt.  The 
pendent  of  the  jurisdiction  of  the  country,  cannot  be  taken  «n|>asaa- 
into  custody  or  punished  without  his  consent.    It  would,  nty80JeJ 
nevertheless,  be  highly  improper  that  they  should  enjoy  an  retinue. 
absolute  independence,  and  be  at  liberty  to  indulge  in  every 
kind  of  licentious  disorder,  without  control  or  apprehen- 
sion.   The  ambassador  must  necessarily  be  supposed  to 
possess  whatever  degree  of  authority  is  requisite  for  keep- 
ing them  in  orderf :  and  some  writers  will  have  that  autho- 
rity to  include  even  a  power  over  life  and  death.    When 

*  Wicquefort,  book  i.  §  27.  to  England  to  mediate  an  accommo- 

f  It  is  his  duty  to  watch  over  their  dation  between  Charles  I.  and  his 

conduct,  and  to  exert  his  authority  in  parliament,    several  gentlemen    of 

order  to  prevent  them  from  trans-  that  minister's  suite  repaired  to  the 

greasing  the  bounds  of  their  station,  royal  army,  and  fought  against  the 

and  committing  actions  which  may  parliamentarians;  on  which  account 

give  just  offence  to  the  sovereign  at  the  parliament  immediately  declined 

whose  court  he  resides, — an  event  all  further  negotiation  with  the  count 

which  may  sometimes  be  productive  De   Harcourt.    Duport's   Hist,  of 

of  very  serious  and    disagreeable  Conspir.  vol.  iv.  p.  261.— Edit.  A.D. 

consequences.     The   French  court  1729. 
having  sent  the  count  De  Harcourt 
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ROOK  iv.  the  Marquis  de  Rony,  afterwards  duke  De  Sully,  was  in 
CIM*v'**  England  as  ambassador  extraordinary  from  France,  a  gen- 
tleman of  his  retinue  committed  a  murder,  which  caused  a 
great  noise  among  the  people  of  London.    The  ambassador 
assembled  some  French  noblemen  who  had  accompanied 
him  on  his  mission,  tried  the  murderer,  and  sentenced  him 
to  lose  his  head.    He  then  acquainted  the  lord  mayor  of 
London  that  he  had  pronounced  sentence  on  the  criminal, 
desiring  that  magistrate  to  furnish  him  with  an  executioner 
]antl  proper  attendants  to  have  the  punishment  inflicted. 
But  he  afterwards  consented  to  deliver  up  the  criminal  to 
the  English,  in  order  that  they  might  execute  justice  on 
him  as  they  thought  proper:  and  Monsieur  De  Beaumont, 
the  French  ambassador  in.  ordinary ,  prevailed  on  the  British 
monarch  to  pardon  the  young  man,  who  was  related  to  that 
minister  by  the  ties  of  consanguinity*.    It  rests  entirely  at 
the  option  of  the  sovereign  to  invest  his  ambassador  with 
such  an  extensive  power  over  the  persons  of  his  suite:  and 
the  marquis  de  R6ny  was  confidently  certain  of  having  his 
conduct  approved  by  his  master,  who  did,  in  fact,  express 
his  approbation  of  the  whole  transaction.    In  general,  how- 
ever, it  is  to  be  presumed  that  the  ambassador  is  possessed 
only  of  a  coercive  power  sufficient  to  restrain  his  dependents 
by  other  punishments  which  are  not  of  a  capital  or  infamous 
nature.    He  may  punish  the  faults  committed  against  him- 
self and  against  his  master's  service,  or  send  the  delin- 
quents to  their  sovereign,  in  order  to  their  being  punished. 
But  should  any  of  his  people  commit  crimes  against  society 
which  deserve  a  severe  punishment,  the  ambassador  ought 
to  make  a  distinction  between  such  of  his  domestics  as  be- 
long to  his  own  nation,  and  others  who  are  subjects  of  the 
country  where  he  resides.    The  shortest  and  most  natural 
way  with  the  latter,  is  to  dismiss  them  from  his  service,  and 
deliver  them  up  to  justice.    As  to  those  of  his  own  nation, 
if  they  have  offended  the  sovereign  of  the  country,  or  com- 
mitted any  of  those  atrocious  crimes  in  whose  punishment 
all  nations  are  interested,  and  whose  perpetrators  are,  for 
that  reason,  usually  surrendered  by  one  state  when  de- 
manded by  another, — why  should  he  not  give  them  up  to 
the  nation  which  calls  for  their  punishment?    If  the  trans- 
gression be  of  a  different  kind,  he  is  to  send  them  to  his 
sovereign.    Finally,  if  the  case  be  of  a  doubtful  nature,  it 
is  the  ambassador's  duty  to  keep  the  offender  in  irons  till 
he  receives  orders  from  his  court.    But  if  he  passes  a  ca- 
pital sentence  on  the  criminal,  I  do  not  think  he  can  have 
it  executed  in  his  own  house;  an  execution  of  that  nature 
being  an  act  of  territorial  superiority  which  belongs  only  to 

*  Sull/s  Memoirs,  vol.  vi.  chap.  i. 
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the  sovereign  of  the  country.  And  although  the  ambas- 
sador, together  with  his  house  and  household,  be  reputed 
out  of  the  country,  that  is  nothing  more  than  a  figurative 
mode  of  speech  intended  to  express  his  independency,  and 
all  the  rights  necessary  to  the  lawful  success  of  the  em- 
bassy: nor  can  that  fiction  involve  privileges  which  are  re- 
served to  the  sovereign  alone, — which  are  of  too  delicate 
and  important  a  nature  to  be  communicated  to  a  foreigner, 
and,  moreover,  not  necessary  to  the  ambassador  for  the  due 
discharge  of  his  functions.  If  the  offence  has  been  com- 
mitted against  the  ambassador  or  against  the  service  of  his 
master,  the  ambassador  may  send  the  delinquent  to  his  so- 
vereign. If  the  crime  concerns  the  state  where  the  minister 
resides,  he  may  try  the  criminal,  and,  if  he  finds  him  worthy 
of  death,  deliver  him  up  to  the  justice  of  the  country,  as 
did  the  marquis  de  R6ny.  [  500  ] 

When  the  commission  of  an  ambassador  is  at  an  end, —  §  i25.When 
when  he  has  concluded  the  business  for  which  he  came  **  J*JJ!, 
into  the  country,— when  he  is  recalled  or  dismissed, — in  a  bassador 
word,,  when  he  is  obliged  to  depart  on  any  account  what-  expire. 
ever,  his  functions  cease:  but  his  privileges  and  rights  do 
not  immediately  expire:  he  retains  them  till  his  return  to 
his  sovereign,  to  wnom  he  is  to  make  a  report  of  his  em- 
bassy*.   His  safety,  his  independence,  and  his  inviolability, 
are  not  less  necessary  to  the  success  of  the  embassy  in  his 
return,  than  at  his  coming.    Accordingly,  when  an  ambas- 
sador departs  on  account  of  a  war  arising  between  his 
master  and  the  sovereign  at  whose  court  he  was  employed, 
he  is  allowed  a  sufficient  time  to  quit  the  country  in  perfect 
security :  and,  moreover,  if  he  was  returning  home  by  sea, 
and  happened  to  be  taken  on  his  passage,  he  would  be  re- 
leased without  a  moment's  hesitation,  as  not  being  subject 
to  lawful  capture. 

For  the  same  reasons   the  ambassador's  privileges  still  §  120. 
exist  at  those  times  when  the  activity  of  his  ministry  hap-  JJjJ1^" 
pens  to  be  suspended,  and  he  stands  in  need  of  fresh  tiais  are  ne- 
powers.    Such  a  case  occurs  in  consequence  of  the  death  of  cessary. 
the  prince  whom  the  minister  represents,  or  of  the  sovereign 
at  whose  court  he  resides*    On  either  occasion  it  becomes 
necessary  that  the  minister  should  be  furnished  with  new 
credentials.     The  necessity,  however,  is  less  cogent  in 
the  latter  than  in  the  former  case,  especially  if  the  successor 
of  the  deceased  prince  be  the  natural  and  necessary  suc- 

*"  It  was  at  that  time,*'  says  Join-  ambassadors  whom  they  had  mu- 

viHe,"  an  established  custom,  as  well  tually  sent  to  each  other  remained 

in  pagan  as  in  Christian  countries,  prisoners  and  slaves.'* — p.  72.  Edit, 

that,  wh<jn  two  princes  were  at  war,  A.D.  1797. 
if  one  of  them  happened  to  die,  the 
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.  cessor;  because,  while  the  authority  whence  the  minister's 
-  power  emanated,  still  subsists,  it  is  fairly  presumable  that 
he  retains  his  former  character  at  the  court  of  the  new  so- 
vereign. But  if  his  own  master  is  no  more,  the  minister's 
powers  are  at  an  end;  and  he  must  necessarily  receive  fresh 
credentials  from  the  $ew  prince,  before  he  can  be  autho- 
rized to  speak  and  act  in  his  name.  In  the  interim,  how- 
ever, he  still  continues  to  be  the  minister  of  his  nation,  and, 
as  such,  is  entitled  to  enjoy  all  the  rights  and  honours  an- 
nexed to  that  character. 

§  127.  Con-     At  length,  I  have  reached  the  end  of  my  proposed  career. 

elusion.  I  do  not  flatter  myself  with  the  idea  of  having  given  a  per- 
fect, full,  and  complete  treatise  of  the  law  of  nations;  nor 
was  that,  indeed,  my  design;  for  it  would  have  been  too 
great  a  degree  of  confidence  in  my  own  abilities  to  have 
made  such  an  attempt  on  a  subject  so  extensive  and  so 
copious.  I  shall  think  I  have  done  a  great  deal,  if  my  prin- 
ciples are  approved  as  solid,  luminous,  and  sufficient  to  ena- 
ble intelligent  persons  to  give  a  proper  solution  on  any  mi- 
nute questions  that  may  arise  in  particular  cases ;  and  shall 
be  happy  if  the  result  of  my  labours  proves  in  any  wise  ser- 
viceable to  those  men  in  power  who  love  mankind  and 
respect  justice,-— and  furnishes  them  with  weapons  for  the 
purpose  of  defending  the  cause  of  right,  and  compelling  the 
unjust  to  observe  at  least  some  measures,  and  to  keep 
within  the  bounds  of  decency. 


FINIS. 


LOND3N-: 

VV.  M'DOWAtL,  PRIjm.R,  PJBMBRRTOV  UO\1 » 
GO  UGH  SQUARE. 


INDEX. 


ABSENCE.    See  COUNTRY. 

of  the  right  of  individuals  to  quit  their 
country,  103,  £c. 

AGREEMENT.    See  TREATY,  CONVEN- 
TIONS. 

ALIEN  ENEMY,  323.    See  ENEMY. 
ALIENAGE,  176.    See  FOREIGNER, 

ALIENATION 

of  public  property,  116.     See  PRO- 
PERTY. 

ALLEGIANCE, 

obligations  of,  6,  in  note, 
of  subject  to  a  sovereign,  21. 

ALLIANCE.  See  TREATY. 
treaty  of,  192,  323,  324. 
subject  of,  considered,  ib. 


ALLUVION. 

of  the  right  to,  121. 

distinction  between,  and  avulsion,  ib. 

ALLY.    See  ENEMY,  WAR.    *s 

AMBASSADOR, 

who,  459. 

are  ordinary  or  extraordinary,  ib. 

representative  character  of,  ib. 

rights,  privileges,  and  immunities  of, 
464*  See  MINISTER* 

may  annul  a  treaty,  459,  n.  (192). 

duty  of,  when  consul  of  friendly  state 
rejected,  ib. 

children  of  and  attendants,  though  born 
in  foreign  state,  considered  as  natu- 
ral born  subjects,  ib. 

right  of,  to  grant  passports,  ib* 

right  of,  to  restoration  of  despatches 
when  captured  by  an  enemy,  ib. 

protected  and  favoured  by  the  law  of 
nations,  ib. 


AMBASSADOR  (continued). 

privileges  of,  and  servants  from  arrest, 

459,  n.  (192). 
when  compelled  to  give  security  for 

costs,  ib. 

right  of,  in  civil  cases,  488. 
is  exempt  from  civil  jurisdiction  where 

resident,  488,  489. 
cause  of  this  exemption,  ib. 
may  voluntarily  subject  himself  to  it, 

489,  490. 

may  commence  a  civil  suit,  490. 

but  should  not  institute  a  criminal  one, 

ib. 
when  a  subject  of  state  where  employed, 

ib. 
when  or  not  subject  to  its  jurisdiction, 

490,  491. 

property  of,  also  exempt,  491,  492. 

when  otherwise,  492. 

not  liable  to  claims  arising  from  duties 

of  office,  ib. 
,   immovable  property  of,  not   exempt, 

493,  and  n.  (201). 
.  when  exempt  from  distress,  493,  and 

n.  (201j,  495,  and  n.  (202). 
proceedings  against  property  not  ex- 
empt, 493,  494. 
house  and  domestics  of,  494. 
to  enjoy  a  perfect  Immunity,  494,  495. 
how  far  exempt  from  distress,  495,  n. 

(202),  493,  n.  (201). 
how  far  subject  to  poor-rates  and  taxes, 

495,  n.  (202). 

bis  right  of  asylum,  495,  496. 
limitation  thereof,  ib. 
exemption  of  ambassadors'  carriages, 

496. 

of  their  retinue,  497,  n.  (203). 

of  wife  and  family  of,  497. 

of  secretary  of  ambassador,  ib. 

of  their  couriers  and  despatches, 
498. 

R  R 


502 


INDEX. 


AMBASSADOR  (continued). 

authority  of,  over  retinue,  498,  and  n.  f 

(499). 

duty  of,  with  respect  to,  498,  499. 
when  rights  of,  expire,  500. 
new  credentials,  when  necessary,  ib. 
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how  it  exists  in  a  defensive  war,  326. 
in  a  treaty  of  guaranty,  ib. 
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CELIBACY.    See  POPERY. 
of  priests  considered,  69,  70. 


CHILDREN, 

of  citizens  born  in  a  foreign  country, 
102,  n.  (59).  See  CITIZEN. 

born  at  sea,  102.     See  SEA. 

born  in  armies  of  state.  103. 

in  house  of  minister  at  foreign  court, 
459,  andn.  (192).  See  COUNTRY. 

of  vagrants,  103.    See  VAGRANT. 

CHRISTIANITY.    See  RELIGION. 
law  of  nations  construed  by,  n.  (1). 

CHURCH.  See  ECCLESIASTICS,  RELI- 
GION. 

the  sovereign's  authority  over,  62. 

necessity  of  acknowledging  him  to  be 
head  of,  66. 

of  taxing  church  possessions,  72,  73. 

should  be  the  first  appropriated  to  the 
use  of  the  state,  73. 

why  should  be  so,  tl. 

misappropriation  of  revenues  of,  ib. 

CITIZEN.    See  COUNTRY,  NATION. 
who  are  citizens,  101. 
are  members  of  the  civil  society,  ib. 
children  of,  born  abroad,  are  citizens, 

102,  and  n.  (59). 

right  of, to  quit  their  country,  103 — 105. 
duty  of,  in  advancing  glory  of  their  coun- 
try, 92. 
right  of,  to  protection,  5, 6,  n.  (15),  95. 

See  NATION. 
right  of,  when  the  nation  submits  to  a 

foreign  power,  94. 
interest  of  a  nation  in  the  conduct  of 

her  citizens,  161. 
duty  of  sovereign  to  revenge  injuries  of, 

161, 162. 

his  duty  to  protect,  162. 
to  prevent  them  offending  citizens  of 

other  nations,  ib. 
acts  of  individuals  not  to  be  imputed  to 

the  nation,  ib. 
otherwise,  if  ratified,  il. 
conduct  of  injured  party,  ib. 
may  punish  aggressor,  tb. 
duty  of  aggressor's  sovereign  herein, 

should  enforce  reparation,  ib. 
when  should  deliver  up  offender,  ib. 
sovereign  refusing  justice   becomes  a 

party  to  the  wrong,  ib. 
nation  may  be  guilty  of  her  citizens' 

crimes,  when,  164,  and  n.  (106). 
duty  of  citizens  in  supporting  glory  of 

their  nation,  91. 

CIVIL  WAR. 

what,  422,  424. 

distinction  between,  and  rebellion,  424. 


CIVIL  WAR  (continued). 

sovereign's  right  against  rebels,  422. 
public  commotion,  insurrection,  and  se- 
dition, tb. 

meaning  thereof,  ib. 
sovereign,  how  to  suppress  them,  ib. 
of  amnesty  to  offenders,  423,  426. 
sovereign's  obligation  to  perform  his 

promises  to  rebels,  423. 
effects  of  civil  war,  425,  426. 
produces  two  independent  parties,  425. 
each  bound  to  observe  the  laws  of  war,  ib. 
consequences  of  not  observing  them, 

425  to  427. 

exception  from  amnesty  in  case  of  sub- 
jection, 426. 

interference  of  foreign  nations,  427. 
may  interfere  to  restore  peace,  ib. 
•when  may  assist  either  party,  ib. 

CLERGY.  See  ECCLESIASTICS,  RELIGION-. 

CODE. 

no  general  international  code,  Iv.  iu  note, 
ancient  codes  on  parts  of  the  law  of  na- 
tions, ib. 

as  to  the  maritime  law,  tb. 
but  these  imperfect,  ib. 

COLONIES.    See  COUNTRY. 
establishment  of,  101. 
relation  of,  to  mother  country,  ib. 
commerce  with,  42,  and  note. 

COMMERCE. 

what,  37,  43. 

home  and  foreign  trade,  37. 

utility  of  the  home  trade,  ib. 
of  the  foreign  trade,  ib. 

obligation  to  cultivate,  37, 143, 144. 

foundation  of  the  laws  of,  37, 143. 

right  of  buying  and  selling,  38, 144. 

distinction  between  these  rights,  38. 

right  of  buying  imperfect,  39, 145. 

moral  obligation  herein,  38,  and  n.  36. 

prohibition  of  foreign  merchandize,  39. 

each  state  may  prohibit  entrance  of,  39, 
and  n.  (37),  144. 

or  choose  how  far  it  will  engage  in  com- 
merce, 39, 144. 
Qf  freedom  of  trade,  144,  and  n.  (97). 

commerce  with  colonies  of  parent  state, 
40. 

right  to  foreign  trade,  how  acquired,  41, 
145* 

necessity  of  commercial  treaties,  40, 145. 
See  COMMERCIAL  TREATIES. 

laws  relating  to  commerce  not  subject 
to  prescription,  40. 

so  of  rights  founded  on  treaty,  41. 

exceptions  thereto,  42. 
Qf  monopolies,  ib. 

generally  unlawful,  ib. 

right  of  sovereign  to  grant,  when,  ib. 

suppression  of,  when,  116. 
R  R2 
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COMMERCE  (monopolies  continued). 

of  commercial  companies,  how  far  be- 
neficial, 42. 

of  foreign  monopolies,  42.  and  note. 
Qf  the  balance  of  tnde,43. 

government  should  encourage  advan- 
tageous trade,  ib. 

should  lay  restraints  where  disadvan- 
tageous, 43,  and  n.  (42). 

what  an  advantageous  trade,  43. 

what  a  ruinous  trade,  ib. 

of  import  duties,  ib. 

COMMERCIAL  TREATIES.   899  COM- 

MERCK. 

necessity  of,  40. 

rule  respecting  commercial  treaties,  145. 

duty  of  nations  in  making  them,  147. 

duration  of,  145. 

revocation  of,  146. 

distinctions  as  to,  ib. 

of  granting  right  to  third  party  contrary 
to  treaty,  146. 

of  abridging  commerce  in  favour  of  an- 
other nation,  16. 

or  of  appropriating  a  particular  branch 
of  trade,  147. 

COMPROMISE.    AfeNtno*. 
what,  276. 

CONDEMNATION.    See  PRIZE  COTOT. 
sentence  of,  166. 
requisites  of,  ib. 

necessity  of,  to  complete  title  to  cap- 
ture, 160,  335,  and  notes. 

CONGRESS, 
what,  278. 

CONQUEST, 
what,  365. 
distinction  between,  and  booty,  ib, 

CONSCIENCE. 

law  of,  the  law  of  nations,  LVHI.  to  LX. 

See  LAW  OP  NATIONS. 
liberty  of,  in  religion,  56,  61.    See 
RELIGION. 

CONSTITUTION.    See  STATE. 
what,  8. 

right  of  nation  to  change,  10. 
legislature  cannot,  ib. 
CONSULS, 
who,  147. 

appointment  of,  ib. 
right  to  appoint  should  be  stipulated 

for,  ib. 
most  not  be  subjects  of  state  where  they 

reside,  148. 

are  accountable  to  their  sovereign,  ib. 
when  entitled  to  the  protection  of  the 

law  of  nations,  ib. 
exemption  from  criminal  justice  when, 


CONTRABAND  GOODS, 
what,  337. 
seizure  and  confiscation  of,  337,  338. 

CONTRACT, 

construction  of  foreign  contracts,  1  73,  n. 

enforcement  of,  ib. 

arrest  here  on  contract,  though  not  per. 

mitted  in  country  where  made,  ib. 
invalidity  of,  when  in  favour  of  alien 

enemy,  414. 

CONTRIBUTIONS.    See  ENEMY. 
what,  306. 
of  the  right  to  levy,  ib. 

CONVENTION.    See  TREATY. 
what,  218. 

of  those  made  by  sovereigns,  ib. 
by  subordinate  powers,  ib. 
who  are  subordinate  powers,  ib. 
when  made  in  the  name  of  the  sovereign, 

or  by  virtue  of  their  office,  ib. 

power  to  make,  how  acquired,  ib. 

by  public  persons  without   sufficient 

powers,  219. 
when  or  not  valid,  ib. 
of  tacit  or  express  ratification  thereof,  ib. 
of  an  agreement  called  sponsio,  ib. 
foundation  of,  219,  220. 
state  not  bonnd  by,  220. 
to  what  promisor  is  bound,  when  it  is 

disavowed,  220  to  223. 
to  what  the  sovereign  is  bonnd.   223 

to  226. 

private  contracts  of  sovereign,  226. 
subject  to  same  rules  as  those  of  private 

persons,  ib. 
contracts  made  by  sovereign  with  pri- 

vate persons  in  name  of  state,  ib. 
are  binding  on  nation  and  his  succes- 

sors, 227. 

debts  of  the  sovereign  and  state,  ib. 
donations  of  the  sovereign,  228. 
restriction  and  revocation  of,  ib. 
of  conventions  during  war,  404.    See 

WAR. 
of  conventions  relating  to  ransom  of 

prisoners,  419.    See 


CONVENTIONAL  LAW.    See  TREATY. 
what,  Ixiv. 

binds  only  the  contracting  parties,  Izv. 
andn. 

CONVENTS.    See  POPERY. 

CORPORATION, 
property  of,  113. 

See  PROPERTY. 

right  of,  to  alienate  same,  113,  114. 
sovereign's  power  over,  113. 
members  of,  114. 
right  of,  to  make  regulations,  ib. 
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CORPORATION  (continued). 

obligation  of,  to  preserve  corporate  pro- 
perty, 115. 
expenses  of,  and  ho*-  Lome,  ib. 

COUNTRY, 

what,  53,  101, 103. 

how  understood  in  the  law  of  nations,  54. 
love  of  country,  52,  103. 
inindiuduals,  53. 
in  the  nation  and  sovereign,  ib, 
injury  to,  54. 

possession  of  by  a  nation,  98. 
exclusive  right  thereto,  ib 
comprehends  two  things,  ib. 
right  of  domain  and  etnpire,  98,  99.     j 
acquisition  of  sovereignty  in  a  vacant  j 
country,  99.  ! 

empire  otcr  ocquued  with  domain,  tb. 
another  mode  of  acquiring  it,  ib. 
how  a  nation  may  appropriate  to  itself 

a  desert  country,  ib. 
must  be  by  possession,  ib. 
of  possession  where  occupied  by  a  few 
wandenng  tribes,  99,  100, 101. 
of  colonies,  101. 
become  a  part  of  the  mother  country, 

ib. 
Of  the  seceral  things  relating  to  country, 

citizens,  who  ere,  ib. 
natives,  who  are,  ib. 
children  born  of  citizens,  their  rights, 

ib. 

of  foreigners,  ib, 
inhabitants,  who  are,  102. 
distinguished  from  citizens,  ib. 
of  foreigners  permitted  to  settle  there, 

tb. 

their  duty  to  defend  the  state,  ib. 
enjoy  only  the  advantages  given  by  the 

law,  &c.,  ib. 

perpetual  inhabitants,  who,  ib. 
their  rights,  ib. 

rights  of,  pass  to  their  posterity,  tb. 
Naturalization,  what,  102,  and  n.  58. 
by  whom  granted,  102. 
of  imperfect  naturalization,  ib. 
of  naturalization  by  biith,  ib. 
in  England  and  Poland,  tb. 
Children  of  citizens  bom  in  a  foreign 

country,  ib. 
Children  born  at  sea>  ib. 

when  in  parts  belonging  to  the  nation* 

on  the  open  sea,  ib. 

vesse's  of  a  nation  a  part  of  its  tern* 

tory,  ib. 
children  born  therein,  born  within  its 

territory,  to. 
otherwise,  if  born  in  foreign  vessel, 

&c ,  ib. 
unless  in  a  port  belonging  to  their 

own  nation,  ib. 


COUNTRY  (children  continued*).** 
Children  bum  in  the  ermiw  ojr  the  state* 

103. 

are  born  in  the  country,  rb. 
so  if  born  in  the  house  of  its  minister 

at  a  foreign  court,  103. 
ScMewnnt,  ib. 
what,  jfj. 

is  a  fixed  residence  in  any  place,  with 
intent  of  always  staying  there,  ib. 
how  establibhed,  ib. 
may  transfer  his  settlement,  ib. 
ho*  distinguished  from  habitation,  ib. 
of  natural  or  original  settlement,  ib. 
of  acquired  settlement,  tb. 
J' affronts,  ib. 
who  are,  tb. 

are  people  who  have  no  settlement,  rb. 
children  of.  ha\e  no  country,  ib. 
when  country  of.  that  of  parent,  ib. 
When  a  parly  may  quit  hut  country, 

103,  104. 

iu  general  has  a  right  to  do  90,  104. 
as  on  arriving  at  years  of  discretion, 

must  not  endanger  its  welfare,  tb. 

distinction  between  internal  and  ex- 
ternal obligation,  ib. 

should  not  quit,  except  from  neces- 
sity, tb. 

of  abandoning  country  at  a  time  of 
danger,  ib. 

right  of  country  to  punish,  ib.  and  n. 
Of  temporary  absence  f  row 1 105. 

right  thereto  in  time  of  peace,  ib. 

return  when  public  interest  requires 
it,  ib. 

variation  in  political  laws  herein,  ib. 

these  laws  must  be  observed,  tb. 

when  passports  requisite,  ib. 
Cases  where  a  citizen  has  a  right  to 
quit  his  country,  ib. 

when  he  cannot  procure  subsistence 
there,  ib. 

where  body  of  society  fail  to  dis- 
charge their  obligations  towards 
him,  ib. 

or  attempt  to  enact  laws  he  is  not 
bound  to  submit  to,  106* 

instances  herein,  Ib. 

where  only  one  religion  allowed,  106, 
57, 

where  popular  state  wish  to  have  a 
sovereign,  106, 11. 

or  to  submit  to  a  foreign  power,  106, 

94. 
Emigrant*,  106. 

who  are,  ib, 

sources  of  right  to  emigrate,  ib. 

is  a  natural  right,  ib. 

or  arising  from  a  fundamental  law  of 
{  the  state,  ib. 

1  or  from  a  voluntary  grant  of  the  sove- 

i  reign,  tb. 
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COUNTRY  (migrants  continued}. 

by  treaty  from  foreign  power,  106. 

on  account  of  religion,  ib. 

or  where  one  state  refuses  to  receive 
those  of  another,  106, 107. 

right  to  emigrate,  how  infringed,  107. 
Supplicant st  ib. 

who  are,  ib, 
Jteite  and  Banishment  from,  ib. 

who  an  exile,  ib. 

one  driven  from  place  of  settlement, 
but  without  a  mark  of  infamy, 
ib. 

banishment  what,  ib. 

a  like  expulsion  with  mark  of  infamy, 
107,  and  note. 

time  of,  107. 

distinction  between  exile  and  banish- 
ment, ib. 

exile  sometimes  a  punishment,  ib. 

banishment  always  one,  ib. 

exile  is  either  voluntary  or  involun- 
tary, 107, 108. 

voluntary  when  to  escape  punish- 
ment, 107. 

involuntary  when  the  effect  of  a  su- 
perior order,  108. 

limit  of  as  to  place,  id. 

exiled  and  banished  man  has  a  right 
to  live  somewhere,  ib, 

nature  of  this  right,  id. 
is  of  an  imperfect  kind,  ib. 

right  of  nations  to  refuse  him  ad- 
mittance, ib. 

duty  of  nations  towards  him,  ib. 

cannot  deprive  him  of  necessaries,  ib. 

or  punish  for  faults  committed  out  of 
their  territories,  109. 

unless  they  affect  the  safety  of  man- 
kind, ib. 

of  the  delivery  up  of  offenders,  109, 
and  note. 

COURT  OP  HONOUR, 

establishment  of,  proposed,  85,  86. 

COURTS  OF  JUSTICE.  See  JUSTICE, 
establishment  of,  78,  79. 

CREDENTIALS.    See  MINISTER. 
what,  461. 
when  new  credentials  necessary,  500. 

CULTIVATION, 

utility  of  tillage,  34. 

advantages  of,  as  a  source  of  wealth,  ib. 

regulations  necessary  in  respect  of,  ib. 

distribution  of  land,  id. 

protection  of  husbandmen,  35. 

should  be  placed  in  an  honourable 
light,  id. 

cultivation  of  the  soil  a  natural  obliga- 
tion, ift, 

of  public  granaries,  36. 

propriety  of  establishment  of,  ib. 

management  of,  ib, 


CURRENT  OF  RIVERS, 

works  tending  to  obstruct, unlawful,  1 22. 
of  preventing  alteration  in,  122,  note, 
right  to  soil  on  change  of,  121, 122. 

CUSTOMARY  LAW, 
what,  Pref.  Ixv. 
how  far  binding,  ib. 
foundation  and  extent  of,  ib. 
general  obligation  of  id. 
consent  to,  when  presumed,  Ixvi. 

DEGRADATION, 

suggestions  as  to,  to  prevent  duelling, 
86 

DEMOCRACY.    See  GOVERNMENT. 
what,  2. 
empire  kept  by  body  of  nation  in  its 

own  hands,  ib. 
also  called  a  popular  government,  ib. 

DESERTERS, 

punishment  of,  299. 

DOMAIN.  *See  COUNTRY,  PROPERTY. 
of  the  right  of,  183.  See  OBLIGATIONS 
AND  RIGHTS. 

DONATION, 

of  the  sovereign,  what,  228. 
distinction  between,  and  debts  of,  ib. 
should  be  with  a  view  to  public  wel- 
fare, ib. 

revocation  of,  ib. 
immunities  and  privileges  in  nature  of, 

revocation  of,  ib. 

DUELLING, 

condemned,  84. 

means  of  putting  a  stop  to  this  dis- 
order, 84  to  86. 

suggestions  respecting,  84,  85. 

of  establishing  a  Com  t  of  Honour,  85, 
86. 

ECCLESIASTICS.  See  RELIGION,  PO- 
PERY. 

of  the  sovereign's  authority  over,  63, 64. 

nature  of  this  authority,  64. 

rule  to  be  observed  with  respect  to,  ib. 

should  be  subject  to  the  public  power, 
ib. 

the  sovereign's  duty  towards  them,  ib. 

their  duty  to  the  state,  ib. 

reasons  establishing  sovereign's  right 
over,  64,  65. 

authorities  and  examples,  65. 

pernicious  consequences  of  a  contrary 
opinion,  ib. 

abuses  therefrom  particularized,  65, 66. 

ELECTIVE  STATE, 
what,  23. 
the  right  of  choosing  successor  on  death 

of  sovereign,  ib* 
elective  kings,  real  sovereigns,  24. 


INDEX, 


EMB.V&OT, 

right  of,  what,  ir>2. 

of  sending  ami  reixii  ing  pnblu*  minis- 
ters, ?A. 

of  the  necessity  thereof,  tk 

done  by  the  "agency  of  public  minis- 
ter-,, ?d. 

explanation  of  ttrm  in  mister,  453.  , 

of  the  right  of  sovereigns  to  bead  and 
receive  public  ministers,  ib, 

right  not  taken  aw.iy  by  unequal  alii- 
ance,  id.  ' 

or  by  a  treaty  of  protection,  i  £• 

right  of  princes  and  states  herein,  id. 

cities  that  have  the  right  of  baimer,  454.  i 

of  ministers  of  viceroys,  455.  ' 

right  of  regent*  during  an  interregnum,   ' 
iv*  , 

molestation  in  exercise  of  right,  an  in- 
jury, iff. 

what  allowable  in  this  respect  in  time  ' 
of  war,  455,  456. 

minister  of  friendly  power  to  be  re- 
ceived, 450. 

of  resident  minister*,  ib. 

how  ministers  of  an  enemy  to  be  ad- 
mitted, 457. 

from  a  usurper,  when,  457,  45$. 

instances  herein,  it. 

EMIGRANT.    See  COCNTEV.  , 

who  are  emigrants,  106 

right  to  emigrate,  106,  33.  ; 

sources  of  their  right,  10(5.  f 

from  law  of  nature,  *6.  i 

or  fundamental  law  of  the  state,  ib.  \ 

from  voluntary  grant  of  sovereign,  i 

it. 

or  from  treaty  with  foreign  power,  ! 

i&.  i 

infringement  of  their  right,  107.  ] 
remedy  for  that  infringement,  ib. 

ENEMY, 

Who  is  an  enemy,  321,  and  note, 
distinction  between  public  and  private  ' 

enemy,  321.  \ 

all  subjects  of  two  states  at  war  are  J 

enemies,  ib. 

and  continue  so  in  all  P'JCM,  ib.          ! 
except  in  a  neutral  state,  ib. 
women  and  children  are  enemies,  321 .   [ 

351.  i 

how  to  be  treated,  321,  362.  I 

in  case  of  sovereigns,  363. 
Of  things  belonging  to  the  enemy,  322. 
belong  to  the  nation  at  large,  id, 
continue  such  everywhere,  ib. 
when  otherwise,  ib. 
neutral  things  found  with  enemy  not 

so,  ib. 
land*    possessed   by  foreigners    in 

enemy's  country,  ib. 
things  due  to  the  enemy  by  a  third 

party,  322,  523, 


ENEMY  > 

Of  tftf  curwif'a 

treaties  of  rulmee  iii  nur,  523,  Gil. 
defence  anil  ntien*u<>  i.ftrie-,  oiit. 
se%L»ral  kinds  ot.  323,  JW4. 
difference  between  wuv.k^  a>«^v:v 

tions  and  lux'hary  trtut:w,  C2i. 
auxiliary  troops,  what,  /£. 
subsidies,  *iut,  ib. 
treaties.  re<pectipg,  ib. 
\\hen    a   nation   allowed   to  a>»i*: 

another,  ib* 

general  prinoijtle  herein,  i4. 
when  to  make  i^tance*  tor  war,  324-5, 
of  alliances  made  «  ith  nation  A  'tuJJy 

ciiira^cd  in  war,  325,  ^33. 
alliance  m  time  of  pe  toe.  3,2.\  3,i3. 
tncit  clause  in  every  alliance,  325. 
refusing  &uccocr».  \vaen  nu  breacu  i^f 


casu-a  fa'deris,  xvhat  ri. 

never  takes  place  in  au  unjust  war, 

326,330. 

how  it  exists  in  a  defense  e  one,  325. 
or  in  a  treaty  of  guarantee,  id. 
of  granting  or  refusing  succours,  32  C, 

327. 
of  two  parties  in  alliance  coming  to  A 

rupture,  327. 

dut>  of  third  party  herein,  ib. 
of  the  enemy's  associates,  328. 
who  deemed  such,  328  to  331. 
those  who  make  common  cause  with 

nun,  are,  328. 
or  assist  him,  without  being  obliged  to 

it  by  treaties,  ib. 
or  are  in  an  offensive  alliance  with 

Mm,  329. 
how  a  defensive  alliance  associate* 

with  the  enemy,  id. 
in  what  case  it  does  not  produce  the 

tame  effect.  329,  330. 
whether  necessary   to   declare  war 

against  enemy  \  astoeutes,  331. 
Qf  the  riykt  ueer  Ihittfjs  le!opgtng  tfi 

ewmyi  364.    Sw  WAE. 
Of  levying  contnbitttvns  fin 

country*  3C6.    See  WAR. 
Offaitft  between  cnwiie^  371* 


ENLISTMENT, 
of  troops,  294* 
in  foreign  countries,  293, 

ENVOY, 

who,  400. 

rank  of,  it. 

are  ordinary  end  extraordinary,  ib. 

the  Utter  hold  in  greater  confederation, 

EQUITY,  COURT  OF, 

bill  in,  to  enforce  treaty,  not  sustaiuutte 
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ESCHEATAGE, 

what,  176,  and  note, 
doctrine  of,  ib+ 

EXCHANGE.     See  MOSET   AND   EX- 
CHANGE. 

of  money,  what,  47* 
a  custom  of  merchants  for  remitting 

money*  ib. 

should  be  supported  by  good  laws,  ib. 
duty  of  nations  herein,  ib. 

EXCOMMUNICATION.    See  POPERY. 
abuse  of  the  Pope's  power  herein,  73. 
of  men  in  office,  it. 
of  sovereigns,  ib. 
instances  of  abuse,  74. 
abuses  not  confined  to  Popes,  ib. 
instances  hereof,  74,  73,  in  note. 

EXEMPTION, 

from  carrying  arms,  295. 

EXILE.    See  BANISHMENT. 
who  an  exile,  107. 

distinction  between,  and  banishment,  ib. 
one  driven  from  place  of  settlement,  ib. 
but  without  mark  of  in&my,  tb. 
time  of  exile  unlimited,  ib. 
when  a  punishment,  id. 
is  voluntary  or  involuntary,  ib.,  108. 
volitntttry,  if  to  avoid  punishment,  108. 
involuntary*  where  effect  of  superior's 

order,  ib. 

when  limited  to  place,  ib. 
right  of,  to  live  somewhere,  ib. 
though  right  only  an  imperfect  one,  ib. 
nations  may  refuse  him  admittance,  ib. 
but  not  without  good  reasons,  ib. 
cannot  punish  for  offences  committed 

out  of  their  territories,  1 09. 
except  for  safety  of  mankind,  ib. 
of  delivery  up  of  offenders,  109,  and  note. 

EXTERNAL  LAW, 
what,  Ixxi. 

distinction  between,  and  internal,  belt 
external  law  relates  to  men,  ib. 
internal  to  the  conscience,  ib. 

FALSEHOOD, 
what,  372,  373. 

distinction  between,  and  a  He,  372. 
when  bound  to  speak  the  truth  to  an 
enemy,  373.  See  ENEMY*. 

FEDERAL  REPUBLIC, 
what,  3. 
a  union  of 

petual  confederacy,  3. 


FOREIGNERS, 

described,  171. 

rnles  with  respect  to,  171. 

conduct  state  should  observe  towards, 

ib. 

right  of,  to  enter  territory,  172. 
subject  to  the  laws,  172, 173. 
and  punishable  according  thereto,  172. 
disputes  of,  how  judged,  172,  and  note, 
protection  due  to,  173. 
their  duties  towards  the  state,  ib. 
to  what  burthens  subject,  174. 
continue  members  of  their  own  country, 

ib. 

state  no  right  over  persons  of,  ib. 
nor  over  personal  property  of,  ib. 
who  are  the  heirs  of  a  foreigner,  175. 
right  of,  to  make  a  will,  ib. 
will,  how  affected  by  law  of  country,  ib. 
of  escheatage,  or  doctrine  of  alienage, 

176,  and  note. 

of  the  right  of,  traite  foraine,  177. 
of  immovable  property  possessed  by, 

177,  and  notes. 

cannot  inherit  real  property,  177,  note, 
exceptions  thereto  by  treaty,  177,  note. 
marriages  of,  177. 
validity,  and  proof  of,  177,  note. 

FOREIGN  JUDGMENT, 

effect  of,  and  proof  thereof,  166,  note. 

English  law  on  this  subject,  166,  in 

note. 
FOREIGN  LAW, 

how  proved,  173  and  note,  177,  note. 

GLORY, 

of  a  nation,  what,  91. 

advantages  of,  ib. 

duty  of  nation  to  establish,  ib. 

how  acquired,  ib. 

duty  of  the  prince  herein,  ib. 

of  the  citizens,  92. 

example  of  the  Swiss,  ib. 

attacking  the  glory  of  a  nation,  93. 

GOVERNMENT, 

Of  the  several  Mnfo  of,  2. 

1.  Popular  or  Democratic,  ib. 
what,  ib. 

empire  kept  by  body  of  nation  in 
its  own  hands,  ib. 

2.  Aristocratic,  id. 
what,  ib. 

where  entrusted  to  a  number  of 
citizens,  ib. 

3.  Monarchal,  ib. 
what,  ib.     . 

•where  pow  •  in  a  single  person,  ib. 
Principal  objects  of,  33. 
1.  Zb  provide  for  necessities  of  na- 
tion, id. 

duty  of  sovereign  herein,  i&» 
should  procure  plenty,  ib. 
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GOVERNMENT  (continue^. 

and  take  care  there  be  sufficient 
workmen,  33, 

should  prevent  emigration  of  those 
useful,  ib. 

and  punish  emissaries  enticing  them 
away,  34. 

should  encourage  labour  and  in- 
dustry, ib. 

2.  To  procure  happiness  of  nation, 
47. 

nation  should  labour  after  its  own 
happiness,  ib. 

should  instruct  people,  47,  48. 

educate  youth,  48. 

examples  of  ancient  states  herein, 
id. 

should  foster  and  encourage  the 
arts  and  sciences,  ib. 

allow  freedom  of  philosophical  dis- 
cussion, 49. 

inspire  a  love  of  virtue,  51. 

a  hatred  of  vice,  ib. 

hereby  intention  of  rulers  dis- 
covered, id. 

state,  &c.  should  perfect  its  under- 
standing and  will,  52. 

and  direct  knowledge  of  citizens  to 
its  welfare,  ib. 

should  inspire  them  with  the  love 
of  country,  52,  53. 

so  in  each  individual,  53. 

the  like  between  the  nation  and  its 

sovereign,  id. 

definition  of  term  country,  53,  54, 
101, 103. 

man's  duty  towards  it,  54. 

criminal  to  injure  one's  country,  ib. 

the  glory  of  good  citizens,  ib. 

3.  To  fortify  itself  against  external 

of  national  strength,  ib. 

how  constituted,  ib. 

by  number  of  citizens,  ib. 

their  military  virtues,  ib. 

and  their  riches,  ib. 

increase  of  population,  and  how 
effected,  ib. 

of  national  valour,  88,  89. 

other  military  virtues,  89. 

in  what  consists  the  wealth  of  a 
nation,  ib.,  90. 

not  in  revenues  of  sovereign,  89. 

but  in  that  of  individuals,  89,  90. 

strength  of  state  increased  thereby, 
90. 

when  may  be  employed  in  defence 
of  the  state,  ib. 

state  should  have  income  propor- 
tionate to  its  expenditure,  tft. 

of  the  public  revenue  and  taxes,  ib, 

should  not  increase  its  power  by 
illegal  means,  ib. 


GOVERNMENT  (contoured). 

power  of  nation  relative,  90. 
should  be  measured  by  that  of  its 

neighbours,  90. 
or  those  from  whom  it  lias  anything 

to  fear,  ib. 
La  sufficiently  powerful  \ihen  it  can 

lesibt  attacks,  ib. 
of  the  prudence  requisite  herein,  ib. 

GRANARIES, 

propriety  of  establishing  of,  36. 

GUARANTY.    See  TREATIES. 

for  observance  of  treaties,  235. 

what,  ib. 

gives  the  guarantee  no  right  to  inter- 
fere, ib. 

nature  of  the  obligation  it  imposes,  236. 

cannot  impair  the  rights  of  a  third 
party,  ib. 

duration  of  the  guaranty,  ib. 

HARBOURS, 

of  sea-shore,  to  whom  belonging,  129, 
130. 

HEREDITARY   STATE.     See  SUCCES- 
SIVE STATE. 
what,  24. 
origin  of,  ib. 

when  may  be  changed,  ib. 
of  renunciations,  25. 
how  far  binding,  ib. 
of  regents,  27. 

who  to  decide  disputes  respecting  suc- 
cession, ib. 
foreign  powers  ought  not,  29. 

HOSPITALS.    See  VTA*. 

erection  of,  for  invalids,  296. 

HOSTAGES.    See  TREATY. 
who  are  such,  238,  239. 
given  for  observance  of  treaties,  ib. 
of  the  right  over  them,  239. 
their  libeity  alone  pledged,  ib. 
when  they  are  to  be  sent  back,  ib. 
whether  they  may  be  detained  on  any 

other  account,  ib. 
may  be  detained  for  their  own  actions, 

240 

of  their  support,  ib. 
to  be  provided  by  party  giving,  ib. 
subject  cannot  refuse  to  be,  241. 
but  a  vassal  may,  ib. 
who  may  give  and  receive  hostages,  ib. 
rank  of  hostages,  ib. 
ought  not  to  escape,  ib. 
on  escape,  should  be  sent  back,  242. 
death  of,  whether  to  be  replaced,  ib. 
of  him  who  takes  the  place  of,  id. 
of  a  hostage  succeeding  to  the  crown,  id. 
to  be  released  on  delivery  of  another 

sufficient  hostage,  ib. 
liability  of,  ends  with  treaty,  ib. 
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HOSTAGES  vew*fiM»erf). 

violation  of  treaty  aii  injury  to  the 

hostages,  243. 

abandonment  of,  by  sovereign,  ib. 
compensation  due  to  them  thereon,  ib. 
fate  of,  when  he  who  has  given  them 

fails  in  his  engagement,  tb, 
may  transfer  his  allegiance,  ib. 
life  of,  cannot  be  taken,  ib. 

IMMUNITIES.    See  POPERY. 

abuse  of  popish  clergy  in  respect  of,  71. 
attempt  of,  to  escape  from  political  au- 
thority, ib. 
of  their  church  possessions,  72,  73. 

IMPERFECT  NATURALIZATION, 
what,  102. 

INHABITANT.  See  COCXTRY. 
who  deemed  such,  102. 
of  foreigners  settled  in  a  country,  ib. 
their  rights  and  duties,  ib. 
are  liable  to  the  laws,  ib. 
are  bound  to  defend  the  state,  ib. 
of  perpetual  inhabitants,  ib. 
who  are  such,  ib, 
children  of,  their  rights,  to, 

INHERITANCE.    See  PROPERTY. 

right  of  parties  to  bequeath  property, 

116* 

limitation  of  right,  ib. 
law  of,  in  England,  116,  note. 

INSTRUCTIONS.    See  MINISTER,  FOB- 

Lie. 
to  public  ministers,  what,  461. 

INTERNAL  LAW  OF  NATIONS, 
what,  Iviti. 
why  so  called,  ib. 

INTERNAL  POLICE, 
what,  83. 

essential  to  preserve  order,  t'4. 
regulations  to  enforce,  it, 
Holland  instanced,  i*. 

INTERNATIONAL  COURT, 
difficult  to  establish,  Kii. 
observations  hereon,  id. 

JURISDICTION, 
of  a  nation,  166. 
natnie  and  extent  of,  ib. 
nations  should  respect  right  of,  ib. 
effect  of  in  foreign,  countries,  tb..  and 
n.  (107). 

JUS  POSTLIMINIUM, 
right  of,  defined,  392. 
foundation  of  right,  ib. 
duty  of  sovereign  herein,  ib. 
how  right  takes  effect,  393* 
whether  amongst  allies,  id. 


JUS  POSTLIMINIUM  (eontimed). 
of  no  validity  in  neutral  nations,  393. 
what  things  recoverable  by  this  right, 

394. 
right  when  presumed  to  be  relinquished, 

ib. 

of  persons  who  cannot  return  to  right 
of,  ib. 

but  enjoy  it  when  retaken,  ib. 

whether  right  extends  to  property  alien- 
ated  by  enemy,  395. 

distinction  betweeen  movable  and  im- 
movable property,  ib. 

whether  a  subdued  nation  can  enjoy 
this  right,  396. 

distinction  herein,  ib. 

right  for  what  is  restored  at  the  peace, 
397. 

for  things  ceded  to  the  enemy,  ib. 

does  not  exist  on  conclusion  of  peace, 
ib. 

why  always  in  force  for  prisoners,  ib. 

how  rights  of  prisoners  subsist,  398. 

will  of  prisoner  at  war,  398. 

marriage  not  dissolved  by  captivity  of 
one  of  the  parties,  ib. 

regulations  respecting  right  of,  esta- 
blished by  treaty  or  custom,  ib. 

JUSTICE  AND  POLITY, 

necessity  for  observance  of,  77, 160. 

a  nation  ought  to  make  justice  reign,  77. 

methods  of  doing  so,  tb. 

by  establishing  good  laws,  ib. 

by  enforcing  execution  of  them,  77,  78. 

duty  of  prince  in  this  respect,  78. 

how  he  is  to  dispense  justice,  ib. 

should  appoint  enlightened  and  upright 
judges,  ib. 

ordinary  courts  should  determine  re- 
venue causes,  79. 

should  establish  supreme  courts,  ib. 

of  the  right  of  appeal,  ib. 

prince  should  preserve  forms  of  justice, 
80. 

should  support  authority  of  judges,  ib. 

of  distributive  justice,  ib. 

meaning  of  term,  ib. 

should  regulate  distribution  of  employ- 
ments and  rewards,  ib. 

of  the  punishment  of  transgressors,  8 1 . 

foundation  of  right  to  punish,  ib. 

who  to  punish,  ib. 

of  the  criminal  laws,  ib. 

necessity  of,  to  prevent  crime,  ib. 

of  the  degree  of  punishment,  82. 

should  be  limited  to  safety  of  state,  ib. 

should  be  proportioned  to  guilt  of  paity, 
ib. 

should  not  be  sanguinary,  ib. 

consequences  thereof,  ib. 

execution  of  the  laws,  82,  83. 

to  whom  belongs,  82. 

duty  in  this  respect,  82,83. 
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JUSTICE  AND  POLITY  (continued). 

should  not  aggravate  the  sentence,  83. 

of  pardoning,  ib. 

an  attribute  of  the  sovereign,  ib. 

how  to  be  exeicised,  ib. 

of  the  internal  police,  ib. 

in  what  it  consists,  ib. 

essential  to  preserve  order,  ib. 

regulations  to  enforce,  ib. 

Holland  instanced,  ib. 

of  duelling  or  single  combat,  84. 

custom  of,  condemned,  ib. 

means  of  putting  a  stop  to  this  disorder, 
84—87. 

of  the  observance  of  justice  between  na- 
tions, ICO. 

necessity  for  observance  of,  ib. 

obligations  of  nations  to  cultivate  it,  ib. 

right  of  refusing  to  submit  to  injustice, 
161. 

right  a  perfect  one,  and  produces,  ib. 
the  right  of  defence,  ib. 
and  right  of  doing  ourselves  justice, 
ib. 

right  to  punish  injustice,  ib. 

right  of  nations  against  one  that  openly 
despises  justice,  ib. 


KING.      See    SOVEREIGN, 
STATE. 


SOVEREIGN 


LAKE.     See    RJVEES,    STREAMS,    and 

LAKES 

proprietors  of,  who,  123. 
of  the  increase  of  lakes,  ib. 
of  the  land  formed  on  banks  of,  125. 
to  whom  belonging,  ib. 
where  bed  of,  dried  up,  ib. 
jurisdiction  over  lakes  and  rivers,  ib. 

LAW  OF  NATIONS, 

defined,  Iv. 

idea  and  general  principles  of  the  law 
of  nations,  Iv.,  IviiL 

what  meant  by  a  nation  or  state,  Iv. 

it  is  a  moral  person,  ib. 

definition  of  the  law  of  nations,  ib. 
general  view  of,  and  how  ascertained, 

ib ,  n.  (1). 
present  sources  of  information  thereon, 

violation  of,  when  a  ground  of  war,  ib. 

no  permanent  or  general  court  of,  ib. 

teaches  rights  and  obligations  of  nations, 
Iv.  in  note. 

knowledge  of,  essential,  ib. 

how  knowledge  of  ascertained,  ij. 

Christianity  the  iinfailing  rule  in  con- 
struction  of,  ib» 

in  Great  Britain  held  to  be  part  of  law 
of  the  land,  ib. 

sources  of  information  respecting,  enu- 
merated, ib. 
In  what  light  nation  considered,  m. 


LAW  OF  NATIONS          I. 
In  what  lairs  If  oriflinaliy  comix  ted,  Ivi. 
originally  the  law  of  nature,  ib. 
though  limited,  &.G.,  by  circumstances, 

JA. 

definition  of  the  necessary  law  of,  Iriii. 
application  of  to  nations,  i&. 
internal  la\r  of  nations,  what,  ib. 
natural  law  of,  what,  ib* 
it  is  immutable,  ib. 
nations  cannot  make  change  in,  ib. 
nor  dispense  with  obligations  arising 

from  it,  ib, 

treaty,  &c.,  contravening,  unlawful,  lis. 
when  otherwise,  ib. 
Society  established  by  nature  between  ell 

manktndt  ib. 
as  between  ment  ib. 
as  between  nations.  Is. 
object  of  this  society  of  nations,  Ixi. 
general  obligations  herein,  ib. 

1.  to  benefit  other  nations  without 

prejudice  to  itself,  fcii. 

2.  the  peaceable  enjoyment  of  liber- 

ty and  independence,  ib. 

effect  of  that  liberty,  Isii.,  367. 

nation  may  judge  for  itself,  ib. 

of  making  war  for  injuries  to,  Ixvr. 

extent  of  that  right,  ib. 
Distinctions  betareen  internal  and  exter- 
nal, perfect  and  imperfect,  obliga. 
tionft  and  riyhts,  bm. 

internal  obligation  binds  the  conscience, 
ib. 

external  relates  to  men,  ib. 

internal  obligation  is  of  the  same  na- 
ture, ib. 

though  varying  in  degree,  ib. 

external  is  divided  into  perfect  and  im- 
perfect, ib. 

perfect,  what,  ib. 

imperfect,  what,  ib, 
Equality  of  nations,  Ism, 

all  naturally  equal,  if. 

and  inherit  the  same  obligations  and 
rights,  ib. 

without  regard  to  power  or  weakness, 
ib. 

effect  of  that  equality,  ib. 

each  nation  mistress  of  her  own  actions, 

when  rights  of  others  not  affected  there- 
by, ib. 

Voluntary  law  of  nations,  ib.  and  note, 
what  meant  thereby,  id. 
right  of  nations  against  infractors  of,  Isrtr. 
right  of  declaring  war,  ib. 
measure  of  that  right,  ib. 
Conventional  late  tf  uettov,  bcv.  and  n. 

(Uiv.) 

what,  and  who  bound  by,  bcv. 
Customary  late  of,  ib. 
founded  on  a  tacit  consent,  ib. 
how  distinguished,  ib* 
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LAW  OF  NATIONS  (continued). 
general  rules  respecting,  L\v. 
how  far  obligatory,  hvu 
when  niaj  bi*  relinquished,  ib. 
Powtifp  law  of,  ib. 
is  of  tin  ee  kukla,  ib. 
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conventional,  i£. 
fro.n  whence  juoceerling,  ib. 
<VbeeJ  iYvin  the  nili  of  nations,  ib. 
distinguished  from  natuial  or  necessary 

law  of  nations,  ?$. 

GetiereZni&j  mi  respecting  use  of  necessary 
and  voluntary  law  of  nations,  ib, 

LEGISLATIVE  POWER, 
what,  11. 
to  w  bom  entrusted,  t&. 

way  be  to  the  sovereign,  ib. 

or  to  au  assembly,  id. 

or  to  both  jointly,  ib. 
right  of,  to  change  the  constitution,  ib. 
only  e&teatls  to  ehil  and  political  la\vs, 

ib. 
aid  not  to  fundamental  laws,  ib. 

LETTER  OF  MARQUE.    See  REPRISAL. 
TV  hat,  283. 

LIE, 

distinction  between,  and  mere  falsehood, 

sra,  373. 

when  bound  to  speak  the  truth  to  an 
enemy,  37J.    See  ENEMY. 

MANIFESTOES, 

what,  319. 
MARITIME  LAV, 

ancient  codes  relating  to,  Iv.  in  note. 

is  imperfect,  tit, 
MARRIAGE, 

of  aliens,  177,  and  note. 

validity  and  construction  of,  in  England, 
166,  note,  177,  note. 

how  proved,  177,  note. 

not  dissolved  by  captivity  of  one  of  the 
parties,  398. 

MEDIATION, 
what,  276. 
in  time  of  peace,  ib. 
in  time  of  war,  437. 

MERCENARY  SOLDIERS, 
who,  297. 

MILITARY  DISCIPLINE, 

importance  of,  considered,  299. 

MILITARY  LAWS, 

necessity  of,  considered,  299. 

MINISTERS,  PUBLIC, 
who  are,  453. 

of  the  several  orders  of,  439. 
their  origin,  ib. 
their  representative  character,  ib. 


MINISTERS,  PUBLIC  (continued'). 
Of  ambassadors ',  459.  See  AMBASSADOR. 
are  ordinary  01  extraordinary,  ib. 
distinction  hei  em,  ib. 
pi iv ilexes  of,  and  rights,   ib.,  and  n. 

(464). 

Of  envoys,  460. 
*  are  ordinary  or  extraordinary,  ib. 

importance  of  the  latter,  ib. 
Of  residents,  ib. 

of  ministers  simply  so  called,  ib. 
representative  character  of,  ib. 
distinction  between  and  ministers  extra" 

ordmm y,  460,  461. 
of  consuls,  agents,  deputies,  commis- 
sioners, &.c  ,  461. 
credentials,  what,  ib. 
character  of  minister  known  by,  ib. 
Instructions  of,  defined,  ib. 

what  they  contaia,  16. 
Eight  of  sending  ambassadors,  461,  462. 
Of  the  rights,  privileges,  and  immunities 

of,  464. 

of  the  respect  due  to  them,  ib. 
persons  of,  sacred  and  inviolable,  ib. 
privilege  of,  fiom  arrest,  459,  note, 
paiticnlar  protection  due  to  him,  465. 
injuries  to,  how  rediessed,  ib. 
when  protection  to,  commences,  466. 
what  due  to  them  in  countries  through 

which  they  pass,  ib. 

Of  ambassadors  yoing  to  an  enemy1  s  coun- 
try, 467. 

when  may  be  arrested,  ib. 
instance  of  arrest,  ib. 
of  embassies  between  enemies,  ib. 
necessity  for,  ib. 
Of  heralds,  trumpeters,  and  drummers, 

468. 

are  privileged  messengers,  tb. 
persons  of,  to  be  respected,  ib. 
even  in  civil  war,  463,  469. 
may  he  refused  admittance,  when,  469. 
appearance    of   insult   to,    should    be 

avoided,  ib. 

by  and  to  whom  they  may  be  sent,  470. 
Independence  of  foreign  mimt>ters,  ib. 
how  they  should  behave,  472. 
independence  of,  not  to  be  converted 

into  licentiousness,  ib. 
must  conform  to  the  customs  and  laws 

of  the  country,  472,  473. 
so  far  as  consistent  with  his  mission,  4  72. 
Tampering  with  fidelity  of,  473. 
Bribery  of,  and  when  excusable,  473, 474. 

of  making  presents,  &c.,  fry,  ib. 
How  punishable,  475,  478. 

1.  for  ordinary  transgressions,  475. 
^  2.  for  offences  against  the  prince,  ib. 
right  of  ordering  away,  ib* 
or  of  repressing  him  by  force,  if  he  be- 
haves as  an  enemy,  476. 
or  where  he  forms  dangerous  plots  and 
conspiracies,  ib. 
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MINISTERS,  PUBLIC  (continued), 

instances  of  dismissal,  477. 

\\hat  may  be  done  to  him,  according  to 
the  exigencies  of  the  case,  478. 

of  ambassador  attempting  the  life  of  the 
sovereign,  479. 

instances  respecting  immunities  of  pub- 
lic ministers,  480,  481. 

what  reprisals  may  be  made  on,  481. 

why  not  in  general  permitted,  481, 482. 
Agreements  of  nations  respecting  privi- 
leges of,  482. 

allowed  the  free  exercise  of  his  religion, 
483. 

exemption  of,  from  imposts,  4S4. 

ton  hat  extent,  ib. 

this  obligation  founded  on  use  and  cus- 
tom, 485. 
Of  secret  ministers,  ib. 

rights  and  duties  of,  485,  4S6. 

oi'  a  sovereign  m  a  foreign  country,  486. 

conduct  to  be  pursued  tow  aids,  tb. 

his  rights,  privileges,  and  security,  486, 

487. 
Of  deputies  to  states,  487. 

}  and  immunities  of,  ib. 
7  to  persons  of,  ib. 

MINISTERS  OF  RELIGION.    See  RE- 
LIGION. 

MISSIONARIES, 

of  their  employment  in  religious  mat- 
ters, 153 
of  refusal  of  admittance  to  them,  ib. 

MONARCHY.    See  GOVERNMENT. 

a  government  confided  to  one  person,  2. 
form  of,  considered,  2,  in  note. 

MONEY  AND  EXCHANGE, 
Of  the  establishment  of  money,  45. 

utility  and  convenience  of,  ib. 

commerce  facilitated  by,  ib. 

duty  of  nation  with  respect  to  coin,  ib. 

impression  on  the  seal  of  its  standard 
value,  ib. 

should  be  coined  in  sovereign's  name,  Ib. 

amount  of  coinage,  ib. 

of  increasing  value  of,  when  inexpedient, 
lit. 

rights  in  respect  of,  46 

state  alone  the  right  of  coining,  ib. 

of  counterfeiting  coin,  ib. 

an  offence  against  the  sovereign,  ib. 

though  made  of  standard  value,  ib. 

coining  a  prerogative  of  majesty,  ib. 

how  one  nation  may  injure  another  in 
the  article  of  coin,  47. 

as  by  counterfeiting,  ib. 

or  protecting,  &c.  those  who  do,  ib. 

all  princes  equally  interested  in  exter- 
minating them,  id.,  and  note. 
Of  exchange  and  the  taws  of  commerce. 


MONEY  AND  EXCHANGE  (tMtanof). 
a  custom  of  merchants  for  remitting 

money,  4  7. 

should  be  supported  by  good  law?,  il. 
duty  of  nations  herein,  ib. 

MONOPOLY.    See  COMMERCE. 

duty  of  sovereign  to  hinder,  11€« 

MUNICIPAL   COURT.    See  JURISTIC. 

TIO3T. 

jurisdiction  of,  IT.  in  note, 
cannot  enforce  treaty,  ib. 
when  otherwise,  ib. 

NATION.    See  STATE. 

law  of.    See  L\vr  OF  N  \TIOVS. 

meaning  of  term  nation,  l\.,  1. 

is  a  moral  person,  ib. 

susceptible  of  obligations  and  nsiits,  Iv., 

of  the  state  and  sovereignty  of,,  I. 

of  the  se\eral  kinds  of  government  of,  2. 

General  principles  of  the  duties  of  a 

na/ion  toward*  itnelf,  4. 
should  act  agreeably  to  its  nature,  tb. 
should  preserve  and  perfect  itself,  ib. 
in  what  consists  its  preservation,  id. 
what  its  perfection,  ib. 
what  is  the  end  of  civil  society,  5. 
of  the  nation's  obligation  to  preserve 

itself,  ib. 

also  to  preserve  its  members,  ib. 
has  a  right  to  every  thing  necessary 

for  its  preservation,  6. 
or  which  may  promote  that  end,  ib. 
should  avoid  every  thing  that  might 

occasion  its  destruction,  6,  7. 
should  be  perfect  in  itself  and  state,  6. 
should  avoid  every  thing   contrary 

thereto,  7. 

of  the  right  derived  from  these  obli- 
gations, ib. 
examples,  ib. 

a  nation  ought  to  know  itself,  8. 
Common  duties  of  \  towards  other*,  133. 
foundation  of  these  duties,  133, 134. 
offices  of  humanity,  134,  135. 
difference  of  religion  should  not  pre- 
clude the  performance  of  them, 
139. 

instances,  139,  140,  and  notes, 
general  principle  of  the  mutual  duties 

of  nations,  135. 
duties  of  a  nation  for  the  preservation 

of  others,  ib. 

should  assist  a  nation  afflicted  with 
famine  or  other  calamity,  136,  and 

note. 

instances,  136. 
should  contribute  to  the  perfection  of 

others.  136, 137. 
of  the  right  to  require  the  offices  of 

humanity,  138. 
of  the  right  to  refuse  them,  ib. 
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performance  of,  cannot  be  enforced, 

138. 

mutual  love  of  nations,  ib. 
each  nation  should  cultivate  the  friend- 
ship of  others,  138,  139. 
and  perfect  itself  for  the  advantage  of 

otheis,  139. 

to  take  care  of  their  glory,  ib. 
rule  and  measuie  of  the  offices  of 

humanity,  140. 
particular  limitation  with  regard  to 

the  prince,  141. 
no  nation  ought  to  injure  others,  141, 

142. 

meaning  of  the  word  injure,  141 ,  note, 
how  far  one  nation  may  injure  the 

commerce  of  another,  142,  note, 
case  of  revolted  colony,  ib. 
should  avoid  giving  offence  to  others, 

142,  143. 

of  the  publication  of  libels,  143,  note. 
Of  the  protection  sought  by  a  nation,  93. 
of  simple  protection,  93,  94. 
how  obtained,  and  terms,  ib. 
reservation  of  right  of  government,  ib. 
•voluntary  submission  of  one  nation  to 

another,  94. 

when  may  lawfully  do  so,  ib. 
on  what  terms,  ib. 
of  the  different  kinds  of  submission, 

id. 
may  leave  inferior  nation  a  part  of  the 

sovereignty,  ib. 
may  totally  abolish  it,  ib. 
may  incorporate  the  two  in  one,  ib. 
right  of  citizens  when  nation  submits 

to  a  foreign  power,  id. 
when  not  bound  to  submit,  id. 
may  sell  effects  and  retire  elsewhere, 

94,  106. 

these  compacts  how  annulled,  95. 
by  failure  of  protection,  95,  96,  and 

note. 

through  want  of  good  faith,  95. 
by  infidelity  of  party  protected,  ib. 
by  encroachments  of,  protected,  ib. 
by  silence  of  party  protected,  95,  96, 
Of  the  separation  of  a  nation  from  a  state 

of  which  'it  is  a  member,  96, 97. 
difference  between  incorporated  na- 
tions and  those  merely  in  a  state 

of  subjection,  ib. 
failure  of  protection  alone  no  ground 

of  separation,  ib. 
their  duty  when  in  danger,  97. 
to  use  endeavours  to  maintain  them- 
selves in  their  present  state,  ib. 
if  overcome  by  force,  may  treat  with 

the  conqueror,  ib. 

their  right  when  abandoned,  97,  98. 
may  provide  for  their  own  safety,  97. 
instances,  97,  98. 
Of  the  establishment  of,  in  a  country,  98. 


NATION  (continue^). 

possession  of,  and  how  acquired,  98. 
exclusive  right  thereto,  ib. 
compiehends  two  things,  ib. 
right  of  domain  and  empire,  ib. 
acquisition  of,  m  a  vacant  country,  99. 
empire  over,  acquired  with  domain,  ^b. 
another  mode  of  acquiring  it,  ib. 
of  appropriation  of  a  desert  country 

by  a  nation,  ib. 

must  take  entire  possession,  ib. 
where  possession  in  a  few  wandering 

tribes,  99,  100,  101. 
by  treaties,  153. 

our  duty  to  conform  to  general  cus- 
toms, 153,  and  note, 
of  mutual  respect   sovereigns    owe 

each  other,  153. 
how  sovereign  ought  to  maintain  his 

dignity,  154. 

Of  the  right  of  nation  to  security,  ib. 
nature  of  this  right,  ib. 
gives  the  right  of  resistance,  154, 161. 
and  of  obtaining  reparation,  155, 161. 
gives  the  right  of  punishing,  tb. 
right  of  against  a  mischievous  people, 

ib. 
cannot  interfere  in  the  government  of 

another  state,  155,  and  note, 
one  sovereign  cannot  make  himself 

judge  of  conduct  of  another,  155. 
how  far  may  interfere  m  a  quarrel 

between   a   sovereign,   and   his 

people,  157. 
light  of  opposing  such  interference, 

157,  158. 

no  nation  to  be  restrained  as  to  reli- 
gion, 158. 
offices  ot  humanity  in  these  matters, 

ib. 

Of  missionaries,  ib. 
may  order  them  to  leave  dominions, 

ib. 

their  duty  to  obey,  ib. 
of   the    circumspection  to  be  used 

herein,  159. 
what  sovereign  may  do  in  favour  of 

those  who  profess  his  religion  in 

another  state,  159,  160. 
Of  colonies,  101. 
when   they  become  a  part  of   the 

mother  country,  ib. 

Of  the  things  relating  to  that  establish- 
ment, tb.     See  COUNTRY. 
Of  the  mutual  commerce  between  »«- 

tions,  143.    See  COMMERCE. 
Of  the  dignity  and  equality  of  nations, 

149, 

dignity  of  nations  or  sovereigns,  ib. 
their  obligation  to  maintain,  it,  149, 

154. 

their  equality,  149. 
their  precedence,  ib. 
none  can  claim  it  as  a  right,  ib. 
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NATION  (continued}. 

how  far  power  and  antiquity  of  state 

gives  it  precedence,  149. 
form  of  government  immaterial,  150. 
state  to  keep  its  rank,  though  govern- 
ment changed,  ib. 
treaties  and  established  customs  to  be 

observed,  ib. 

instances  herein,  150,  151. 
of  the  name  and  honours  given  by  the 

nation  to  its  conductor,  151. 
rule  of  conduct  in  this  respect,  ib. 
right  of  sovereign  to  assume  honours 

and  titles,  1C2. 
right  of  other  nations  in  this  respect, 

152. 

their  duty,  ib. 

how  titles  and  honours  may  be  se- 
cured, 153. 

Of  the  observance  of  justice  between  na- 
tions, 160.  See  JUSTICE  AND 
POLITY. 

necessity  for  observance  of,  160. 
obligation  of  nations  to  cultivate  it,  ib. 
right  of  refusing  to  submit  to  inius- 

tice,  161. 

this  right  a  perfect  one,  and  pro- 
duces, ib. 

the  right  of  defence,  ib. 
the  right  of  doing  ourselves  jus- 
tice, ib. 

and  right  to  -punish  injustice,  ib. 
right  of  nations  against  one  that  openly 

despises  justice,  ib. 

Qf  terminating  disputes  between  na- 
tions, 274. 

general  observations  herein,  ib. 
every  nation  bound  to  give  satisfac- 
tion, 275. 
how  nations  may  abandon  their  rights 

and  complaints,  ib. 
duty  of  sovereign  to  insist  on  com- 
pensation tor  wrongs  to  his  sub- 
jects, 276. 

means  suggested  by  the  law  of  nature 
for  terminating  their  disputes, 
ib* 

1.  by  amicable  accommodation,  ib. 

2.  by  compromise,  ib. 

3.  by  mediation,  t b. 

4.  by  arbitration,  277,  278. 
these  several  modes  described,  276, 

278, 

of  conferences  and  congresses,  278* 
distinctions  to  be  made  between  evi- 
dent and  doubtful  cases,  278. 
between  essential  rights  and  inferior 

ones,  279. 
of  resorting  to  force  hi  doubtful  oases, 

280. 

when  conciliatory  measures  may  be  dis- 
pensed with,  ib. 

effect  of  voluntary  law  of  nations,  280, 
281. 


NATION  (continued). 

equitable  conditions  to  be  offered,  281, 

282. 
rights  of  party  in  possession  in  doubtful 

cases,  ib. 
how  reparation  of  injury  to  be  sought, 

of  retaliation,  282,283. 

when,  and  how  far  justifiable,  il. 

of  the  various  modes  of  punishment 
without  resorting  to  arms,  283. 

of  retortion,  what,  ib. 

of  reprisals,  what,  283,  284.  See  RE- 
PRISAL. 

Qf  the  glory  of  a  nation,  91.  See 
GLORY. 

Of  the  concern  a  nation  may  hate  in 
the  actions  of  her  citizens,  161. 
See  CITIZEN. 

Of  the  effects  of  domain  between  na- 
tions, 164.  See  COUNTRY. 

Of  the  rights  common  to  all  nations, 
178.  See  OBLIGATIONS  AND 
RIGHTS. 

Of  war  between  nations,  290.  See 
WAR. 

Of  peace  between  nations,and  obligation 
to  cultivate  it,  429.  See  PEACE. 

NATIVES.    See  COUNTRY. 
who  are,  101. 
those  born  of  parents  who  are  citizens, 

succeed  to  rights  of  parents,  101,  &c. 

born  of  foreigners,  101. 

become  citizens  by  tacit  consent,  ib. 

NATURALIZATION, 
what,  102,  and  n. 
by  whom  granted,  102. 
of  imperfect  naturalization,  ib. 
of  naturalization  by  birth,  ib. 
instances,  ib.  in  note. 

NATURAL  LAW. 
what,  Iviii.  in  note, 
denned  to  be  the  science  of  the  law  of 

nature,  Ixvii.  in  note, 
of  God  and  our  conscience,  id. 
the  basis  of  the  law  of  nations,  Iv.  in 

note, 
nations  subject  to,  and  bound  by,  Ivz. 

NECESSARY  LAW, 
what,  Iviii 

application  of,  to  nations,  ib. 
why  so  called,  ib. 

nations  cannot  vary,  ib. 

or  dispense  with  its  obligations,  ib. 
maxim  concerning  use  of,  Izvi. 

NEUTRALITY, 
what,  332. 

of  neutral  nations,  ib. 
conduct  to  be  observed  by,  ib. 
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NEUTRALITY  (continued). 

impartiality  of,  332. 

in  what  it  consists,  ft. 

relates  solely  to  war,  ib. 

what  a  breach  of  neutrality,  332,  333. 

an  ally  may  furnish  succour  due  from 
him,  333. 

and  yet  remain  neuter,  id. 

of  the  right  of  remaining  neuter,  id. 

all  nations  may  remain  so,  ib, 

unless  otherwise  bound  by  treaties,  ib. 

when  they  should  join  in  the  contest, 
ib. 

treaties  of  neutrality,  ib. 

when  lawful  to  enter  into,  ib. 

when  from  necessity,  ib. 

when  with  both  parties,  333,  334. 

foundation  of  rules  of  neutrality,  334. 

how  levies  may  be  allowed,  &c.,  with- 
out breach  of,  ib. 

of  breach  of  generally,  334,  335. 

trade  of  neutral  nations  with  those  at 
war,  335,  and  note. 

of  seizing  the  property  thereof,  336. 

passage  of  troops  through  neutral  coun- 
try, 340. 

of  the  right  thereof,  ib. 

when  may  be  refused,  340,  343,  345. 

permission  must  be  applied  for,  340. 

may  be  refused  for  good  reasons,  341. 

as  where  war  unjust,  345. 

in  what  case  may  be  forced,  341. 

fear  of  danger  authorizes  a  refusal,  342, 
343. 

or  a  demand  of  every  reasonable  secu- 
rity, 342. 

whether  necessary  to  give  security  re- 
quired, ib. 

equality  to  be  observed  towards  both 
parties  as  to  the  passage,  343. 

no  complaint  lies  against  neutral  state 
for  granting  passage,  ib. 

state  may  refuse  from  fear  of  resent- 
ment of  opposite  party,  ib. 

or  lest  her  country  should  become  the 
theatre  of  war,  ib. 

what  included  in  grant  of  passage,  344. 

to  include  all  connected  with  passage  of 
troops,  ib. 

safety  of  passage,  ib. 

hostilities  not  to  be  committed  in  neu- 
trals* country,  ib. 

sea,  when  considered  part  of  territory, 
344,  in  note. 

of  contraband  goods,  337. 

what  deemed  such,  ib. 

distinctions  as  to,  ib. 

when  may  be  confiscated,  ib. 

of  searching  neutral  ships,  338,  339, 
and  note. 

foundation  of  right  to  do  so,  339. 

neutral  ship  refusing  to  be  searched, 
and  conseouences  ib* 

may  be  condemned  as  a  prize,  ib. 


NEUTRALITY  (continued). 

manner  of  search  generally  settled  in 

treaties,  339. 
credit  usually  given  to  certificates,  and 

bill  of  lading,  ib. 

unless  fraud  apparent,  339,  and  notes. 
of  enemy's  property  on  board  neutral 

ship,  339. 
liability  thereof  to  seizure,  339,  and 

note. 
of  neutral's  property  on  board  enemy's 

ship,  339. 

restoration  thereof  to  neutral,  ib. 
latter  to  bear  any  loss  resulting  from 

capture,  ib. 
of  trading  with  a  besieged  town,  339, 

and  note. 
commerce  with,  absolutely  prohibited, 

339. 
of  blockade,  and  violation  thereof,  339, 

and  note.    See  BLOCKADE. 
of  impartial  offices  of  neutrals,  340. 
duty  of,  towards  belligerents,  ib. 
may  render  impartial  assistance,  ib. 
other  assistance  by  treaty,  &c.,  ib. 
enemy  pursuing  ship  into  neutral  port 

must  refrain  from  hostilities  there, 

344,  note. 

nor  can  ship  be  condemned  in,  344,  note. 
neutral  country  not  to  afford  a  retreat  to 

troops,  345. 
conduct  of  troops  passing  through  neu- 

tral country,  ib. 
stipulations  for  indemnification  against 


OATH.    See  TREATIES. 

of  the  use  of,  in  treaties,  232. 

does  not  constitute  the  obligation,  ib. 

or  change  the  nature  thereof,  ib. 

or  give  pre-eminence  of  one  treaty  above 

another,  233. 
does  not  give  force  to  an  invalid  treaty, 

ib, 
of  asseverations,  ib. 

OBLIGATIONS  AND  RIGHTS. 
Distinctions  respecting,  Ixii. 

are  internal  and  external,  ib. 

or  perfect  and  imperfect,  ib. 
Internal  obligation,  what,  ib. 

binding  on  the  conscience,  ib. 

always  of  the  same  nature,  ib. 
External,  what,  ib. 

relates  to  men,  &c.,  ib. 

is  either  perfect  or  imperfect,  ib. 

perfect,  where  performance  may  be 
compelled,  ib. 

imperfect  when  only  a  right  to  09%,  ib. 
Of  rights  retained  ly  all  nations,  178. 

of  what  rights  men  cannot  be  de- 
prived, ib. 

state  of  communion,  ib. 
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OBLIGATIONS,  &c.  (continued). 

introduction    and    tacit    restriction 

thereon,  178. 
right  retained  by  each  tiation  over  the 

property  of  others,  ib. 
right  of  necessity,  ib. 
right  of  pi  ocui  ing  pi  o\  isions  by  force, 

171). 
when  this  right  may  be  resorted  to, 

ib. 
right  of  making  use  of  things  belong- 

ing to  others,  ib. 
compensation  for  the  same,  ft. 
of  praming  vessels  in  cases  of  neces- 

sity, ib. 
compensation  to  be  made  for  ser- 

vices, ib, 

right  of  carrying  off  women,  ib. 
instancy  of  the  rape  of  Sabine  women, 

ib. 

right  of  passage,  180. 
none  can  be  deprived  of,  ib. 
though  right  limited,  ib. 
right  of,  from  necessity,  ib* 
when  may  be  enforced,  ib* 
when  to  escape  from  danger,  ib. 
of  right  of  vessel  to  force  entry  in  a 

foreign  port,  ib, 

right  of  procuring  necessaries,  ib. 
right  of  dwelling  in  a  foreign  country, 

M. 

right  herein  defined,  180,  181. 
right  of  tt.se  of  things  inexhaustible. 

MI. 

instances  of  rights,  ib. 

right  of  innocent  use,  and  what  meant 

thereby,  181,  182. 
nature  of  this  right  in  general,  182. 
who  to  decide  thereon,  ib. 
whtire  right  doubtful,  ib, 
In  CUSUK  not  doubtful,  ib. 
exercise  of  this  right  between  nations, 

1S2,  183. 

Of  the  right  of  domain,  183. 
exereine  of  that  right  by  nations,  ib. 
general  duty  of  the  proprietor,  ib. 
bound  to  grant  a  lawful  passage,  ib. 
but  Hureties  may  bo  required,  18  1. 
pftHHage  of  merchandize,  ib. 
right  of  residence,  1B4,  171* 
vhould  in  general  be  granted*  184. 
unless  required  for   unlawful   pur- 


what,  no  ground  for  expulsion,  184, 

185* 
how  to  act  toward«  foreigners  desiring 

a  perpetual  residence,  185, 
of  the  right  accruing  from  a  general 

permission,  ib. 

of  right  granted  as  a  favour,  186. 
the  nation  ought  to  be  courteous,  ib. 


PACT ION,    See  Tim  ATY  ,  CONVENTION. 


PARDON, 

right  of,  in  whom,  83. 
an  attribute  of  sovereignty,  ib. 
of  the  exercise  thereof,  il. 
should  be   without   injury   to    any 

one,  ib. 
or  where  welfare  of  state  requires  an 

exception,  ib. 
exercise  of,  should  be  for  advantage 

of  society,  ib, 

PASSPORT, 
what,  416. 

distinction  as  to,  and  safe  conduct,  ib. 
by  whom  granted,  459,  in  note,  105. 

PATRIMONIAL  STATE, 
what,  30. 

doctrine  of,  refuted,  25,  30, 435. 
true  sovereignty  inalienable,  25, 31, 32, 

and  notes, 
duty  of  sovereign  empowered  to  appoint 

a  successor,  32,  435. 
must  have  at  least  a  tacit  ratification, 

32,  33. 

PEACE, 

what  peace  is,  429,  430. 

obligation  to  cultivate  it,  430. 

sovereign's  obligation  herein,  ib. 

extent  of  this  duty,  «&, 

of  the  disturbers  of,  431. 

how  far  war  maybe  continued,  431, 302. 

peace  the  end  of  war,  432. 

general  effects  of  peace,  ib. 
Treaties  of,  432  to  440. 

denned,  432* 

by  whom  concluded,  ib, 

sovereign's  authority  herein,  432,  433. 

when  limited,  433. 

of  alienations  made  by  a  treaty  of  peace, 
ib, 

to  what  extent  may  be  made,  433,  434. 

when  sovereign  may  dispose  of  what 
concerns  individuals,  435. 

state  bound  to  indemnify  sufferers,  ib. 

whether  sovereign,  prisoner  of  war,  can 
conclude  treaty  of  peace,  ib. 

when  he  may  negotiate  it,  &c»,  ib. 

who  then  to  conelud*  it,  ib. 

duty  of  state  to  procure  release  of  sove- 
reign, 4364 

when  may  be  made  with  an  usurper,  ib. 

allies  included  in,  ib. 

when  not  binding  on  allies,  436,  437. 

associates,  to  treat  each  for  himself,  437. 

of  mediation,  ib. 

on  what  footing  peace  may  be  concluded, 
ib. 

general  effect  thereof,  438. 

engage  to  preserve  perpetual  peace,  ib. 

of  special  compromises,  ib. 

amnesty,  what,  439. 

a  perpetual  oblivion  of  the  past,  w. 

necessarily  implied  in  every  treaty  of 
peace,  ib. 

s  s 
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PEACE  (continued). 

oftMngsnotmentionedmtlietreaty,439. 

of  things  not  included  therein,  ib. 

does  not  extend  to  things  having  no  re- 
lation to  the  war,  ib. 
as  debts  contracted  with  individuals, 

ib. 
or  to  movables,  &c.,  ib. 

formertreaties,  mentioned  and  confirmed 

in  the  new,  are  part  of  it,  440. 
Of  the  execution  of  those  treaties,  440  to 
443. 

when  the  obligation  of  the  treaty  com- 
mences, 440. 

publication  of  peace*  ib. 

should  be  without  delay,  ib. 

when  may  be  postponed,  440,  441. 

time  of  the  execution  thereof,  441. 

lawful  excuse  for  delay,  ib. 

promise  void  when  party  has  hindered 
the  performance  of  it,  ib. 

cessation  of  contributions,  442. 

products  of  the  things  ceded  or  restored, 
ib. 

in  what  condition  to  be  restored,  ib. 

import  of  word  restitution,  ib. 

instances,  442,  443. 
Interpretation  of  treaty  of  peace,  443. 

1.  where  doubtful,  against  the  pre- 

scriber  thereof,  ib. 

2.  names  of  ceded  countries,  ib. 
how  to  be  understood,  ib. 

3.  restoration  not  to  be  understood 

of  those  who  have  voluntarily 
given  themselves  up,  444. 
Of  the  observance  and  breach  thereof,  ib. 
binds  the  nation  and  successors,  ib. 
to  be  faithfully  observed,  ib. 
plea  of  fear  or  force  does  not  dispense 

with  its  observance,  ib. 
breach  of  what,  446. 
ways  in  which  it  may  be  broken,  ib. 
may  be  violated  in  threeways,446to450. 
1*  by  conduct  contrary  to  the  na- 
ture thereof,  446, 
to  take  up  arms  for  a  fresh 

cause,  no  breach,  tf. 
nor  is  a  subsequent  alliance  with 

an  enemy  a  breach,  447. 
distinction  to  be  made  between 
a  new  war  and  a  breach  of 
treaty,  ib. 
justifiable  defence  no  breach  of 

treaty,  448. 

causes  of  rupture  on  account  of 
allies,  449. 

2.  by  conduct  contrary  to  itsjpar- 

ticular  nature,  ib. 
instances  herein,  ib. 

3.  by  violation  of  any  article,  ib. 
violation  of  a  single  article  breaks 

the  whole  treaty,  450. 
no  distinction  between  more  and  less 
important  articles,  449. 


PEACE  (continued). 

of  penalty  annexed  to  the  violation  of  an 

article,  450. 

studied  delays,  their  effect,  ib. 
of  insurmountable  difficulties,  ib. 
when  time  must  be  allowed,  450,  451. 
or  indemnity  given,  451. 
preferable  to  recourse  to  arms,  ib. 
infraction  of  treaty  by  subjects,  ib. 
distinction,  if  not  imputable  to  sove- 

reign, ib. 

the  treaty  not  broken  by,  ib. 
of  infraction  by  allies,  ib. 
right  of  offended  parly  against  violator 

of  treaty,  452. 
optional  to  declare  treaty  null,  or  allow 

it  to  subsist,  ib. 

PIETY.    Sec  RKUGION. 
meaning  of,  55. 

its  influence  on  happiness  of  nation,  id, 
nation  ought  therefore  to  be  pious,  ib. 
should  be  attended  with  knowledge,  ib, 
consequences  of  want  of,  55,  50. 

POISON, 

use  of  iu  warfare  condemned  us  odious, 

360. 

not  to  be  adopted  by  way  of  wpriwil,  ib, 
of  poisoning  prisoners,  35B,  360,  301. 
use  of  poisoned  wcajwjnu  condemned* 

361. 
so,  of  poisoning  springs,  ib. 

POLICE.    See  JXJBTICK  AND  POLITY, 


POLITICAL  EQUILIBRIUM. 

what,  312. 

POPE.    See  POPERY. 
POPERY, 

Abuses  <ift  particularism  66. 

1.  power  of  tilt;  fio|M'Kv  ib. 
extant  thereof,  Gti,  07. 
•whence  it  arisen,  07, 

effect  of,  iti  a  foreign  court,  ib, 
inHtnnccM,  05  to  07, 

2.  important  employim-ntH  confer- 

red by  u  foreign  power,  68. 
disposal  of  ucc!e»uuitieul  digtii. 
ib, 
hereof  a  violation  of  im* 


,. 

nation*  submitting  to,  condemn* 
cd,  ib. 

3.  powerful  uubjiujts  (lepetuUikg  mi 

u  foreign  court,  68,  <iif. 

tlbUHG  in  tlUH  WHJMttt,  (Ml. 

4.  the  celibacy  of  Mat  pitata,  ft. 
for  wlmt  cniwtt  invented,  M. 
practice  of,  emulcumatl,  6!»,  70, 
ofconveutH,  Ik. 

marring*!  idfiMHtedp  70. 

5.  cnormouH  prett-union*  of   the 

clergy,  ib. 

thuir  j>re.<miintm<;y»  ib. 
to  prejudice  gn  good  order,  ib, 


POPERY  (continued). 

6.  independence  of,  71* 
immunities,  ib. 

tlicir  attempt  to  escape  from 

political  authority,  ib. 
claim  thtir  immunities  from  God, 

7.  immunities  of  rhurrh  posses. 

"ion*,  72,73. 
same  immunity  claimed  for  pos- 

Whsfonh  of  thp  church,  72. 
%  lu-n  Htnte  may  t»x<*mnt  them,  ib 
should  ?Kt  first  taken  for  the  use 

/iw]«4fetyoftheKtate,73, 
limit  <*f  exemption,  72. 
».  (fxeauimmucution  of  men  in  of. 

ftsr,  73. 
9.  mid  of  MI  vt'rt'igiife  themselves,  74. 

hut  utmst's  imtcunnncd  to  popes, 

if/^* 

instaucr,  74,  75,  in  note. 
10.  tin*  ch'rgy  drawing  every  thing  to 
thcntscivcK,  and  disturbing 
th<»  order  of  justice,  75,  76. 
It.  money  druun  to  Rome,  76. 
their  rapacity  herein,  ruinous  to 

theaourtofRome,  Id. 
12.  IUWH  nnd  cuHtomft  contrary  to 
tht*  w«lfur«  of  states,  ib. 

'"' «  of  trusting  same  to 

•7,  I*. 
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POHJLAU  CUWm«MBNT.    Sec  Go. 

VttKNMICNT. 

what,  2, 

«*mpiw  ki'pt  by  state  in  its  own  h«mdB,  2. 

ftiwn  fiiUnl  a  dVmocracy,  j^, 


to  whom 

tmemy  pufHuinp;  nhip  into  neutral  port 
miiKt  refrain  frota  hoHtilities  there, 


what,  Jxiv.,  lxvi.v  hvii,,  and  notes. 
tirotHutdH  front  the  will  of  nations,  GG. 
iHiiftlm'«kindH,  Ixvl. 

1.  voluntary,  what,  if/. 

ii.  euHtwnjiry,  what,  ib. 

•t.  (Mmvi»nti(»»al,  what,  ib. 
the  two  latter  ml  ted  thit  orbStmry  Inw  of 


Jua  POATUMX- 

NH>M, 

OF  THE  CROWN, 
wlmt,  15, 
with  rcxputit  to  coin,  40,     ^ce  COIN. 

tdigSiHi»(»2»  ^RKUGION. 

to  public  property,  112, 


with 


an  tu  pnrdrming  oifenderfi,  83* 

i'AHDON. 


PRESCRIPTION, 

of  usucaption  and  prescription,  187,  and 

note. 

definition  of,  187,  &c. 
is  derived  from  the  law  of  nature,  187. 
what  foundation  required  for  ordinary 

prescription,  189. 
of  immemorial  prescription,  «(. 
claimant  alleging  reasons  for  fcis  silence, 

190* 
proprietor  shewing  he  does  not  intend  to 

abandon  his  right,  ib. 
prescription  founded  on  the  actions  of 

the  proprietor,  ib. 
usucaption  and  prescription  take  place 

between  nations,  id. 
more  difficult  between  nations  to  found 

them  on  a  presumptive  desertion, 

190,  191. 
other  principles  that  enforce  prescrip- 

tion, 191.  * 

effects  of  voluntary  law  of  nations  on 

this  subject,  191,  192. 
law  of  treaties  or  customs  herein,  192. 
nations  should  adopt  rules  on  this  sub- 

ject, ib. 
exclusive  right  to  not  acquired  by  pre- 

scription, 127. 
right  may  be  acquired  by  treaty,  126. 

PRETEXTS, 

what,  304,  306.    See  WAR. 


PRISONERS  OF  WAR. 
right  of  malcing,  353. 
are  not  to  be  put  to  death,  348,  354. 
now  to  be  treated,  354. 
may  be  confined  and  fettered,  ib. 

but  not  to  be  treated  harshly,  ib. 

unless  guilty  of  crime,  ib. 
are  seldom  ill-treated  by  European  na* 

tions,  ib. 

of  releasing  them  on  parole,  355. 
whether  prisoners  who  cannot  be  fed, 
&c.,  may  be  put  to  death,  ib. 

should  be  dismissed  on  parole,  ib. 
whether  may  be  made  slaves,  356. 
pin  what  cases  lawful,  ib. 
exchange  and  ransom  of,  357. 
object  of  detention  of,  ib. 
time  of  exchange  or  ransom,  ib. 

when  proper,  ib. 
state  bound  to  procure  release  of,  ib. 

its  duty  to  provide  for  support,  ib. 
formerly  obliged  to  redeem  themselves, 

of  assassination  and  poisoning  of,  358, 

360,301, 

practice  of,  condemned,  ib. 
of  the  jus  postliminium  with  respect  to, 

398. 

in  force  for  prisoners,  397. 
how  rights  of,  subsist,  398. 
may  dispose  of,  and  will  property, 

ss2 
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PRIZE  COURT, 

how  constituted,  364,  392,  in  notes. 
questions  of  capture  or  prize   deter- 

mined in,  36  1,  392,  in  notes. 
rules  respecting,  166,  note. 

1.  must  belong  to  belligerent  coun- 

try, ft.,  344,  note. 

2.  must  have  actually  sat  in  coun- 

try to  winch  it  belonged,  ih, 

3.  property  condemned  nm?.t  bo, 

at  time  of  condemnation,  m 
country  where  sentence  pro- 
nounced, i£. 

PRIVATEER, 
PROPERTY, 


is  public,  common,  or  private,  if/. 
Cy^tfrjirqifr/i,  1W,  11.1. 
what,  10',). 
called  by  Romans  rw  cr/mminmt  iff, 


how  acquired,  HO. 

of  the  revenues  of  the,  public  pro- 

pcrty,  I'A, 
naturally  at  the  sotwwgn's  dispobal, 

nation  may  grunt  him  the  UHC  and 

property  of  UN  common  posst*- 

nioiw,  \b. 

may  allow  him  the  domain,  it. 
and  reserve  to  itself  the  use  of  them, 

ib* 

of  taxes,  111.    AW  TA  v  us. 
nation  may  reserve  to  lUtdf  the  right 

of  imposing,  **• 

of  the  Hovwwtfn  who  him  thin  power,  M. 
hiH  dutlwwith  rwpcet  to,  U'2. 
of  eminent  domain  annexed  to  MIVC- 

jreigtity,  44, 
hiM  right  tiiATrtn,  f  *. 
may  dinpoKC  thereof,  ib. 
..... 


"  cowman  pr&ptrty,  11 8, 

"what,  109,  HO, 

sovereign  may  make  law*  respecting, 

113*  * 

but  not  iibuMe  «u«h  power,  iff. 

of  alienation  of  property  of  a  corpo- 
ration,*'//. 

corporation  has  n  right  to  do  BO,  M. 

how  that  right  «h<»nUl  b««»\«rciH«d,  it. 

whom  coiixeut  mjtiiNita  therein,  M, 

of  the  mtveriil  kirute  of  corporate  pro- 
pcrty,  IN. 

tuo  of  wjwitjon  property,  «'^. 

how  cuch  number  IK  to  tntjoy  it,  ///, 

must  not  injure  the  common  UM*»  ib. 

right  of  mitieiputian  in  the  utiu  of  it, 
ib, 

fatttoiureg  of  the  exercise  of  thus  right, 

ib* 

Su  drawing  water  from  a  well,  ib. 
or  felling  tree  in  a  forest,  1 14. 


PROPERTY 

preservation  and  rcpaiis  of  roniinon 

poshcssions,  1  ir>* 

expenses  hereof,  and  liou  raised,  ib. 
duty  and  ri^ht  of  sovereign  herein,^. 
Of  priMte  property,  115,  lit). 
rights  of  proprietors  of,  115. 
when  bovcrcign  may  interfere  there- 


may  subject  it  to  regulations  of  po- 

lice, ib. 
may  compel  hah*  of,  in  cast's  of  ueres- 

Mty,  11,'),  IK). 

power  over,  in  otlu-i  insf.nuM^,  /'//. 
should  hinder  ntoiiopolies,  1  1  0. 
of  nihtfritniieuh  thereto,  */;, 
riglit  of  pcrhon*)  to  bequeath  it,  ///. 
wlien  limited,  ///. 

Of  tAr  nlitnta  {ton  afjiKMifprtijiwIyi  i&, 
ri^ht  of  nation  ht^'ein,  iff. 
duties  of  nation  in  thi^  respect,  ///. 
in  cases  of  newsMfy,  //>, 
dutU'H  of  tbr  pnner  as  to,  1  1  7* 
cannot  alienate  it,  tft, 
though  nation  ituyghc  him  a  right 

tr>  it,  ib. 

but  right  not  to  be  presumed,  *'/*. 
rules   reHpt'tititig  alieimtioti  i«:twt;en 

nations,  iff, 
of  treaticH  thereun,  ib. 
of  alienation  of  a  part  of  the,  atutc, 

118. 
sbtrald  only  bo  in  cms*  of  extreme 

ticcchsity,  i'//, 
rights  of  dismembered  party,   11H, 

Il!». 

not  obliged  to  n  reive  new  master,  1  ll>. 
whether  priiiee  ILIS  pctwurtu  diMuem- 

bt*r  thu  stiitt!,  tftt 

PKOTKCTION.    fto  NATION. 

of  prottrtion  .smtght  by  a  nation,  f)3, 
simple  treaty  of,  vthrit,  1)3,  tti. 
how  annulled,  II  ri. 

PUBLIC  GUAN/UtlKS, 

propriety  of  establi.shiug,  UO. 

PUBLIC  WAYS, 

utility  of  highway*,  tmnalH,  ^c.f  4», 

anil  note* 

duty  of  govcrumimt  lit  n^ct  of,  4.1. 
Khould  n«»der  tltem  Htifc  and  t'ommu* 

dlOUH,  iff. 

itH  right*  in  this  respeef  ,  ib. 

nation  nhouht  cttntribtitu  to  e\i»ei».Hi'B 

of,  ib. 

may  <»o»npe1  people  to  labour  at,  1  1  , 
or  crmtrlbutt!  to  the  rxpimw,  41,  and 


foundation  of  the  rights  of  toil,  ib. 
nbuw8  of,  ^,,  and  itotw. 
how  t'ur  to^rutc(iby«r////>wyl»w  of 

ttatiotiH,  ib. 
now  generally  nettled  by  treaties  M* 


INDEX. 


521 


PUNISHMENT.    See  JUSTICE. 
Of  transgressors,  81. 
foundation  of  right  of  punishing,  ib. 
founded  on  right  of  personal  safety,  ib. 
to  whom  it  belongs,  ib. 
of  the  laws,  and  their  execution,  ib. 
of  the  criminal  laws,  ib. 
necessity  of  these  laws,  ib. 
their  choice,  and  establishment,  81 , 82. 
Of  the  degree  of punishment,  82. 
not  to  he  beyond  what  safety  of  state 

requires,  ib. 

what  to  be  considered  in  proportion- 
ing of  it,  ib. 

as  nature  of  crime  itself,  ib. 
opportunities  of  committing  it,  ib. 
degree  of  injury  done  to  the  public, 

consequences  of  unnecessary  severity, 

tb. 
importance  of  enforcing  the  laws,  ib. 

RANSOM, 

of  prisoners,  357. 
right  to  detain  till  ransomed,  ib. 
time  of  ransom,  ib. 
generally  settled  by  treaty,  ib. 


ransom,  414. 
conventions  relating  to  the  ransom,  419. 
right  to  demand,  may  be  transferred,  ib. 
should  not  be  in  an  unlimited  manner,^, 
what  may  annul  the  convention  made 

for  the  rate  of  the  ransom,  ib. 
ransom  proportionate  to  rank  of  officer, 

concealment  of  rank,  compact  may  be 
annulled,  ib. 

prisoner  dying  before  payment  of  ran- 
som, ib. 

ransom  when,  or  not  due,  419, 420. 

instances,  id. 

prisoner  released  on  condition  of  pro- 
curing the  release  of  another,  420. 

when  bound  to  return,  ib. 

where  prisoner  is  retaken  before  pay- 
ment of  ransom,  ib. 

his  liability  to  pay  second  ransom,  ib. 

otherwise,  if  rescued  before  he  has  ob- 
tained his  liberty,  421. 

of  ships,  &c.,  414,  notes. 

prohibited  by  English  laws,  414,  note. 
RANSOM  BILLS, 

doctrine  of,  recognised  as  a  part  of  the 

law  of  nations,  414,  note. 
REBEL.    See  CIVIL  LAW. 

who  are  rebels,  422,  424. 

sovereign's  right  against,  422. 

obligatory  on  him  to  perform  promises 

to,  423. 
REGENT, 

when  to  be  appointed,  23. 

his  authority,  27. 


RELIGION. 

Of  religion,  external  and  internal,  56. 
denned,  ib. 

as  an  affair  of  conscience,  ib. 
or  an  affair  of  state,  ib. 
Rights  Qf  individual*  as  to,  ib. 
should  acquire  knowledge  of  God  and 

his  laws,  ib. 

love  and  respect  due  to  God,  ib. 
liberty  of  conscience,  tb. 
right  to  exercise  choice  in  matters  of 

religion,  56,  60. 

importance  of  this  right,  56,  61. 
is  natural  and  inviolable,  ib. 
should    be   limited    within    just 

bounds,  56. 

Public  establishment  qfrehgto*,  ib. 
is  a  matter  of  state,  57. 
and  under  jurisdiction  of  political  au- 
thority, ib. 

of  a  nation,  how  established,  ib. 
When  as  yet  no  established  religion,  ib. 
choice  of,  bow  made,  ib. 
duty  of  nation  herein,  ib. 
majority  to  have  choice  of,  ib. 
but  minority  to  have  liberty  to  follow 

their  own  religion,  id. 
or  separate  from  society  of  majority,  id. 
when  may  sell  their  property,  and 

retire,  ib.,  106. 

When  there  ban  established  religion^. 
nation  bound  to  protect  and  sup- 
port, ib. 

when  may  make  changes  therein,  ib* 
of  the  danger  of  innovations,  ib. 
who  to  determine  on  changes,  ib. 
in  case  of  a  new  religion  spreading,  ib. 
Duties  and  rights  of  sovereign  with  re* 

speet  to  religion,  ib. 
When  no  religion  established,  ib. 
should  establish  one   by  mild  and 

suitable  means,  ib. 
should  not  use  authority  or  restraint, 

should  prevent  introduction  of  one 

pernicious  to  morality,  &c.,  ib, 
When  there  is  an  established  religion, 

59. 

duty  of  sovereign  to  watch  over  it,  ib. 
should  restrain  attempts  to  disturb 

it,  ib. 

his  right  to  interfere  in  such  case,  ib. 
how  right  to  be  exercised,  ib. 
objects  of  his  care,  and  the  means  he 

ought  to  employ,  60. 
interior  as  well  as  external  religion 

should  be,  id. 
Of  toleration,  ib. 
of  all  tenets,  advisable,  ib. 
unless  dangerous  to  morality,  ib. 
Of  prince's  duty,  when  nation  resolved 

to  change  its  religion,  ib. 
cannot  constrain  them  therein,  61. 
but  may  exercise  his  ownreligu)n»i6. 
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RELIGION  (continue^). 

difference  of,  does  not  deprive  him  of 

his  crown,  61. 

duties  and  rights  of  the  sovereign  recon- 
ciled with  those  of  the  subjects, 
ib. 
Eight  of  sovereign  to  have  inspection  over 

matters  of  religion,  62. 
should  have  inspection  of  all  relating 

thereto,  id. 

also  over  those  who  teach  it,  ib. 
its   exercise    advantageous   to  the 

state,  ib. 

a  prerogative  of  majesty,  ib. 
right    of    nation  to   delegate   this 

power,  ib. 
sovereign's  duty  to  prevent  abuse  of 

received  religion,  63. 
his  authority  over  ministers  of  reli- 

gion,  ib. 

this  authority  described,  63,  64. 
cannot  compel  ecclesiastic  to  preach 

against  his  conscience,  64. 
duty  of  ecclesiastic  herein,  ib. 
rule  to  be  observed  with  respect  to  eccle- 
siastics, ib. 
should  enjoy  a   large  portion   of 


should  have  no  authority,  ib. 

OT  claim  independence)  ib. 

should   be  subject  to  the    public 

powers,  ib. 
and  amenable  to  sovereign  for  their 

conduct,  ib. 

duty  of  sovereign  towards,  ib, 
should  cause  them  to  be  respected, 

ib. 
and  invest  them  with  authority  suffi- 

cient to  discharge  their  func- 

tions,  ib. 
but  should  prevent  abuse  of  that 

authority,  ib* 
clergy  when  formidable  as  a  separate 

'    " 


of  reasons  establishing 
sovereign'  a  right*  in  matters  if 
religion,  64,  65. 
authorities  and  examples,  65. 
Pernicious  consequences  of  denying 
sovereign   to   be  head  of  the 
church,  ib. 

abuses  particularized*  ib. 
1.  Power  of  the  popes,  66.     See 

POPBRT.* 

extent  thereof  t  66,  67. 
pernicious  effect  of,  in  a  foreign 

Court,  67. 
instances,  ib. 
2*  Of  important  employments  con- 

ferred by  a  foreign  power,  68. 
disposal  of  dignities,  ib. 
a  violation  of  a  nation's  right,  ib. 
submission   thereto  condemned, 
ib. 


RELIGION  (continue^. 

3.  Powerful  subjects 

foreign  Court,  68, 1 
abuse  in  this  respect,  69. 

4.  The  celibacy  of  their  Priests,  ib. 
for  what  cause  invented,  t6. 
practice  of,  condemned,  70. 

of  convents,  69,  70. 
marriage  advocated,  70. 

5.  Enormous    pretensions    of    the 

Clergy,  ib. 

of  their  assumed  pre-eminence,  ib. 
its  prejudice  on  good  order,  ib. 

6.  Independence  of,  71. 
immunities  of,  ib. 

attempt  of  to  escape  from  political 
authority,  ib. 

ib. 

7.  Immunities  of  church  possessions, 

72,  73. 

when  state  may  exempt  them,  72. 
limit  of  exemption,  ib. 
8*  Excommunication  of  men  in  office, 

73. 

9.  And  of  sovereigns  themselves,  74. 
instances  of  this  abuse,  74,  75,  in 
note. 

10.  The   clergy  drawing  every  thing 

to  themselves,  and  disturbing 
the  order  of  justice,  75,  76. 

11.  Money  drawn  to  Rome,  76. 

12.  Laws  and  customs  contrary  to 

the  welfare  of  states,  t*. 
consequences  of  trusting  same  to 

the  clergy,  ib. 
pernicious  effects  thereof  on  the 

state,  ib. 

Hight  of  nations  to  interfere  with  reli- 
gion of  each  other,  157,  158. 
no  nation  can  be  restrained  with  re- 
spect to,  158. 

with  respect  to  missionaries,  ib. 
what  a  sovereign  may  do  in  favour  of 
'  those  professing  his  religion  in 
another  country,  159. 

RENUNCIATION, 
what,  25. 
validity  and  effect  of,  25,  26. 

REPRISALS, 

what,  283. 

their  nature,  283,  284. 

accomplishment  of,  284. 

what  required  to  render  them  lawful,  ib. 

must  be  on  just  grounds  before  al- 
lowed, ib. 

upon  what  effects  reprisals  made,  ib., 
and  note. 

general  reprisals,  what,  285,  note. 

state  should  compensate  those  who 
suffer  by,  285. 

sovereign  alone  can  order  reprisals,  ib. 


REPRISALS  (continued}. 

termed  by  the  French  —  letters  of 
marque,  285. 

against  a  nation  for  the  actions  of  its 
subjects,  ib. 

but  not  in  favour  of  foreigners,  ib. 

those  who  have  given  cause  for,  ought 
to  indemnify  the  sufferers,  286. 

what  deemed  a  refusal  to  do  justice, 
286,  287. 

arrest  of  subjects  by  way  of,  287,  481. 

instances  of,  ib. 

our  right  against  those  who  oppose  re- 
just  reprisals  do  not  afford  a  just  cause 
of  war,  288. 

how  we  ought  to  confine  ourselves  to 
reprisals,  or  proceed  to  extremi- 
ties, 288,  289. 

when  latter  course  preferable,  289. 

of  reprisals  during  war,  348. 

whether  may  be  made  on  ambassa- 
dors, &c.,  481,  482. 

use  of  poison  not  to  be  adopted  by  way 

of  reprisal,  360* 
REPUBLIC.    See  GOVERNMENT. 

what,  2. 

empire  entrusted  by  nation  to  a  certain 
number  of  citizens,  2. 

RESIDENTS, 

who,  460. 
RETALIATION   OF  INJURIES,    282, 

283,  317. 

RETORTION,  283. 
REVENUE.    See  PB.OPBETY. 

of  the  public  revenues,  110. 

at  whose  disposal,  *ib. 

application  of,  ib. 

RIGHTS.  See  OBLIGATIONS  AND  RIGHTS. 

RIVERS,  STREAMS,  AND  LAKES, 
right  of  nation  thereto,  120. 
of  river  separating  two  territories,  ib. 
rules  respecting,  id. 

1.  where  nation  takes  possession  of 

country  bounded  by,  ib. 
priority  of  possession  gives  right, 

2.  and  appropriates  to  itself  the  use 

thereof,  ib. 

3.  where  possession  doubtful,  ib. 

4.  where  possession  long,  and  undis- 

puted, 120,  and  note. 

5.  where  settled  by  treaty,  120. 

of  the  bed  of  a  river  dried  up,  or  taking 

another  course,  121. 
the  bed  of,  belongs  to  owner  of  river,  ib. 
of  the  right  of  alluvion,  ib. 
distinction  between,  and  avulsion,  ib. 
whether  it  produces  any  change  in  the 

right  to  the  river,  ib. 
where  bed  of,  changed,  122. 
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RIVERS,  &c.  (continued). 

right  of  soil  of  abandoned  course,  in 

whom,  122. 
of  works  tending  to  turn  the  current 

of,  ib. 

when,  or  not  lawful,  ib. 
or  in  prejudice  of  right  of  others,  ib. 
rules  in  relation  to  interfering  rights,  ib. 
where  right  of  fishery  exists,  ib. 
in  cases  of  navigation,  ib. 
of  lakes,  123,  124.    See  LAKES. 
proprietors  of,  who,  123. 
of  the  increase  of  lakes,  ib. 
of  land  formed  on  banks  of  lakes,  125. 
where  bed  of  lake  dried  up,  ib. 
jurisdiction  over  lakes  and  rivers,  ib. 

SAFE  CONDUCT, 
what,  416. 

distinction  between,  and  passport,  ib. 
right  of  sovereign  to  grant,  ib. 
when  may  delegate  right,  ib. 
is  not  transferable,  ib. 
of  safe   conduct   granted  for  certain 


when  those'  effects  may  be  removed  bj 

others,  ib. 

extent  of  the  promised  security,  ib. 
duty  of  party  granting  it,  417. 
of  the  right  derived  thereby,  ib. 
whether  includes  baggage  and  domes* 

tics,  ib. 

practice  to  specify  particulars,  ib. 
granted  to  father  does  not  include  hi 

family,  ib. 

when  to  party  and  his  retinue,  ib. 
term  of  safe  conduct,  418. 
of  person  forcibly  detained  beyond  th< 

term,  ib. 
of  respite  in  case  of  forcible  detainer  01 

sickness,  ib. 
does  not  expire  at  death  of  him  whc 

gave  it,  ib. 

how  may  be  revoked,  ib. 
time  allowed  in  case  of  revocation,  ib. 
SAFE  GUARD.    See  ENEMY. 
what,  and  when  granted,  369. 

SEA. 

its  use,  125. 

dominion  over,  125,  in  note. 

whether  it  can  be  possessed,  125. 

no  one  can  appropriate  to  himself  th 

use  of,  <i* 
attempts  to  exclude  another  does  it  ai 

injury,  126. 

attempt  an  injury  to  all  nations,  ib. 
exclusive  right  may  be  acquired  b 

treaties,  ib. 
but  not  by  prescription,  or  long  usage 

T27 

unless  by  virtue  of  a  tacit  agreement,  il 
bat  sea  near  the  coasts  may  become 

property,  ib. 
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SEA  (continued). 

reason  for  appropriating  the  sea  near  the 
coast,  128. 

how  far  this  possession  may  extend, 
128, 129. 

of  shores  and  ports,  129. 

of  bays  and  straits,  129, 130. 

of  straits  in  particular,  130. 

of  tax  in  right  of  passage,  ib. 

of  the  right  to  wrecks,  ib, 

when  allowed,  ib. 

to  whom  belonging,  ib. 

of  a  sea  included  within  the  territories 
of  a  nation,  130,  131. 

of  the  jurisdiction  over  the  sea,  131. 

empire  and  domain  over,  not  insepa- 
rable, ib. 

of  children  born  at,  102.  See  COUNTRY. 

SEARCH.    See  NEUTRALITY. 

right  of,  in  neutral  ships,  338,  339. 
consequences  of  refusal,  ib. 
usually  settled  by  treaty,  ib. 

SEPARATION, 

of  a  nation  from  the  state  of  which  it  is 

a  member,  96. 
when  allowed,  96, 97, 
when  conquered  or  abandoned,  97. 
mere  failure  of  protection  not  sufficient, 

96,  97. 

SETTLEMENT.  See  COUNTRY. 
what,  103. 

when  may  be  changed,  ib. 
distinction  between,  and  habitation,  ib. 
of  natural  or  original  settlement,  tb. 
acquired  settlement,  what,  ib. 

SHORE,  129.    fifeeSBA. 

SLAVERY, 

of  the  right  to  condemn  prisoners  to, 
356,357.  &?e  PRISONER. 

SOCIETY.    See  LAW  OF  NATIONS. 
of  the  establishment  of  natural  society, 

lix> 

its  necessity,  ib. 

its  duties  and  obligations,  Ix.  Ixi. 
its  object,  Ixi. 
general  laws  deduced  therefrom,  Ix.  Ixi. 

Ixii. 
benefit  of  others,  without  prejudice  to 

ourselves,  1x1.  Ixii. 
the  liberty  of  nations,  Ixii, 
effect  of  this  liberty,  ib. 
the  right  of  judging  for  herself,  Ixii. 

34o. 

importance  of  this  law,  Ixiv. 
violation  of,  a  ground  of  war,  ib. 
extent  of  right,  ib. 
must  not  affect  the  liberty  of  nations,  ib. 

SOLDIERS.  See  WAR. 
right  of  raising,  293, 
of  enlistment  of,  294. 


SOLDIERS  (continue^. 

their  pay  and  quarters,  296. 

of  mercenary  soldiers,  297. 
SOVEREIGN. 

obligations  and  rights  of,  12. 

who  is  a  sovereign,  1, 12. 

established  for  the  advantage  of  so- 
ciety, 13. 

representative  character  of,  14 « 

origin,  of,  ib. 

is  entrusted  with  the  obligations  of  the 
nation,  ib. 

and  invested  with  its  rights,  14. 

rights  of  in  this  respect,  14,  15. 

ought  to  know  the  nation,  15, 

extent  of  his  power,  ad. 

his  prerogatives,  ib. 

to  respect  and  support  the  laws  funda- 
mental, ib. 

may  change  those  not  fundamental,  ib. 

ought  to  maintain  the  existing  laws,  1 6. 

in  what  sense  subject  to  the  laws,  ib. 

person  of,  sacred  and  inviolable,  17. 

nation  may  curb  a  tyrant,  17, 18. 

may  withdraw  itself  from  his  obedience, 
ib. 

arbitration  between,  and  his  subjects, 
20. 

obedience  which  subjects  owe  to,  21. 

when  may  resist  him,  ib. 

appointment  of  ministers  by,  23. 

duty  of  in  establishing  glory  of  the  na- 
tion, 91. 

of  pardoning  offenders.    See  PARDON. 

right  of,  to  grant  privilege  of  safe  con- 
duct, 416. 

duty  of  state  to  procure  release  of,  when 
a  prisoner,  436. 

right  of,  over  property  of  subject    See 
PROPERTY. 

SOVEREIGN  STATE, 
what,  2. 
is  such,  though  bound  by  an  unequal 

alliance,  ib. 

or  by  treaty  of  protection,  ib. 
or  to  pay  tribute,  ib. 
or  to  do  homage,  ib. 
two  states  subject  to  the  same  prince, 

may  be,  3. 

so  of  states  forming  a  federal  repub- 
lic, ib. 

when  it  ceases  to  be  such,  4. 
when  under  dominion  of  another,  ib. 

SOVEREIGNTY.    See  also  SOVEREIGN 
STATE. 

what,  3. 

indivisibility  of,  27* 

is  inalienable,  31. 
SPY 

of  the  employment  of,  375,  376,  358. 

STATE.  See  NATION,  LAW  OF  NATIONS, 
SOVEREIGNTY. 
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STATE  (continued). 
Its  constitution,  8. 

duties  and  rights  of  the  nation  in  re- 
spect to,  ib. 

of  the  public  authority  of,  f  ft. 

nation  should  choose  the  best  consti- 
tution, 9. 

of  the  political,  fundamental,   and 
civil  laws  of,  ib. 

of  the  support  of  the  constitution, 
and  obedience  to  the  laws,  9,  10. 

rights  of  nation  with  respect  to  its 
constitution  and  government!  10. 

may  reform  its  government,  ib* 

and  change  its  constitution,  ift. 

of  the  legislative  power  of,  11. 

right  of,  to   change   the  constitu- 
tion,  it>. 

of  the  caution  necessary  herein,  12. 

is  the  judge  of  all  disputes  relating  to 
the  government,  j&. 

no  foreign,  ix>wer  ban  a  right  to  inter- 
fere, k 

several  kinds  of  states,  23, 

STRAIT.    SPS  SKA, 

of  refusing  passage  through,  130, 
oflevj"  "     " 


STREAM,  1  2  j,  1  21  .  See  RXVKA,  STREAM**, 


SUBMISSION.    See  NATION. 
of  one  nation  to  another,  {M* 
different  kmdtt  of,  ib* 
right  of  citizen*  on,  ib. 
how  treaty  of,  annulled,  05. 
distinction  between*  and  inGornota* 
tion,  96. 

SUBSIDY.    See  ENKMY. 

what,  324. 

SUCCESSIVE    OR    HEREDITARY 
STATE, 

what,  24. 

origin  of,  i&. 

when  may  he  chimed,  25, 

ought  to  tw!  kq>t,  20, 

of  renunciation,  25. 

when,  or  not  binding,  ib. 

of  regents,  27. 

indivisibility  of  sovereigns,  ib, 

who  to  dticidc  dfoputti*  respecting  sue* 


ought  not  to  depend  on  judgment  of  a 
forwgu  power,  *9« 

SUPPLICANT*    See  COUNTRY, 
who  are,  107. 
such  an  implore  protection  of  a  wove- 

reign  agniast  nation  they  luivu 

quitted,  ft 

SURETY.    &Vw  GUARANTY. 
for  observance  of  treaties!,  237* 
&c«  TKXCATY. 


TAXES, 

imposition  and  regulation  of,  111. 

each  citizen  to  contribute  according  to 
his  ability,  ib. 

nature  of  the  obligation,  ib. 

nation  may  reserve  to  itself  the  right  of 
imposing  them,  ib. 

of  money  bills,  111,  in  note. 

of  the  bovcreign  who  has  this  power,  ib. 

duties  of  sovereign  with  resect  to,  ib. 

application  of,  112. 
TERRITORY.    See  COUNTRY. 

TESTAMENTS, 

validity  of,  how  decided,  1G7, 

how  construed  in  England,  167,  note. 

prisoner  of  war  may  make,  398, 

TOLERATION*     See    RELIGION    AND 

PIBTY. 

when  universal  toleration  ailvitiablc,  60. 
is  bo,  unless  tenets  dangerous  to  moral*- 

ity,  ib. 

TOLL.    *SV<j  Puituc  WAYS, 
foundation  of  right  to,  44, 115. 
nature  and  object  of  imposition  of,  44. 
on  whom  imposed,  44,  and  note. 

TRADE,  37  to  43.    See  COMME&CK. 
TREATIES, 

Of  alliance  and  other  public  treaties,  192. 
nature  of  treaties,  11*2,  and  notu. 
of  pactimis,  utfrccmentti,  and  convcn* 

tioiw,  1D2. 

by  wfeom  treaties  am  to  be  made,  ib. 
state  under  protection  may  make, 

193. 

limitation  of  right,  &. 
of  treaties  concluded  by  proxies  and 

plenipotentiaries,  t&« 
by  whom  ratified,  ib» 
validity  of  treaties,  194. 
injury  does  not  render  them  void,  ib, 
duty  of  nations  herein,  ib. 
if  injurious  to  state,  a  nullity,  ib. 
so,  if  made  for  unjust  or  dishonest 

purpoMH,  195. 
contraction  of,  with  them*  who  do  not 

proftittH  the  true  religion,  ib. 
obligation  of  observing  treaties,  196. 
nueusHity  of,  acknowledged  by  all  na- 
tion* ib. 

glory  to  nation  mmltiug  therefrom,  ib* 
mntancci,  196. 

violation  of,  an  act  of  Injustice,  ib, 
cannot  be  nitwit*  contrary  to  those 

previously  existing,  ib. 
how  concluded  with  several  nationa 

with  name  view,  197. 
the  more  ancient  ally  entitled  to  pa** 

fcmicc,  ib. 

no  ftSKistnnce  in  an  unjunt  war,  ib, 
(hnfirtd  tHmnion  ufthc  Mhjwt,  19H. 
1.  thoHit  rolatiug  tci  tUSngH  aiivady 

due  by  the  law  of  nature,  ib. 
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TREATIES  (continued). 

2.  those  relating  to  farther  engage- 
ments, 189. 

the  former  described,  ib. 

collision  of  these  treaties  with  duty 
we  owe  ourselves,  ib. 

treaties  by  which  we  barely  pro- 
mise to  do  no  injury,  ib. 

utility  thereof,  ib. 

treaties  concerning  things  not  na- 
turally due,  id. 

these  treaties  described,  ib. 

are  equal  or  unequal,  198,  199. 

of  equal  treaties,  199. 

obligation  of  preserving  equality  in 
treaties,  199. 

difference  between  equal  and  un- 
equal treaties,  200. 

of  unequal  treaties  and  alliances, 
ib* 

are  divided  into  two  classes,  ib. 

1.  where  inequality  on  side  of 

stronger  power,  ib. 

2.  where  on  side  of  inferior,  ib, 
of  unequal  alliances,  201* 
either  impair  the  sovereignty,  or 

they  do  not,  ib. 
how  alliance  with  diminution  of 

should  be  avoided  as  much  as  pos- 
sible, 203. 

mutual  duty  of  nations  with  re- 
spect to  unequal  alliances,  ib. 

of  those  where  inequality  on  the 
side  of  the  more  powerful 
party,  203,  204. 

how  inequality  may  be  conform- 
able to  the  law  of  nature,  204. 

when  imposed  by  way  of  punish- 
ment, 205. 

of  personal  and  real  treaties,  ib. 

personal  alliance,  what,  ib. 

expires  with  him  who  makes  it, 
ib, 

real  alliance,  what,  ib. 

always  attaches  to  the  state,  ib. 

unless  limited,  ib. 

distinctions  between,  to  be  ob- 
served, ib. 

general  rules  respecting,  ib. 
.  naming  contracting  parties  in,  does 
not  make  it  personal,  ib. 

alliance  by  a  republic  is  real,  ib. 

subsists,  though  form  of  govern- 
ment changed,  206. 

of  treaties  concluded  by  kings  or 
other  monarchs,  ib. 

of  perpetual  treaties,  id. 

of  those  for  a  certain  time,  ib. 

of  treaties  for  king  and  his  sue- 
cessors,  ib. 

treaties  for  the  good  of  the  king. 
<lom,207. 


TREATIES  (continued). 

presumption,  how  to  Be  founded 

in  doubtful  cases,  207. 
instances  in  illustration,  207,  208. 
obligations   and   rights  resulting 
from  a  real  treaty  pass  to  the 
successor,  208. 
but  general  custom  for  successor 

to  renew  them,  ib. 
of  treaties  accomplished  once  for 

all  and  perfected,  208,  209. 
of  those  accomplished  in  part,  209, 

210. 
personal  alliance  expires  if  one  of 

parties  ceases  to  reign,  211. 
of  those  in  their  own  nature  per- 
sonal, 211. 
where  concluded  for  defence  of 

king  and  royal  family,  ib. 
when  binding  where  king  deprived 

of  his  crown,  ib. 
distinction   when   dethroned    by 

rebels,  ib. 

and  lawfully  dethroned,  ib. 
instances  of  Louis  4th  and  King 

William,  212. 
obligation  of  a  real  alliance  where 

the  king  is  dethroned,  ib. 
Of  the  dissolution  and  renewal  of  trea- 
ties, ib. 
expiration  of  alliances  made  for  a 

limited  time,  213. 
of  the  renewal  of  treaties,  ib. 
of  the  tacit  renewal  of,  213,  214. 
how  dissolved  when  violated  by  one 

of  contracting  parties,  214. 
violation  of  one  treaty  does  not  can- 
cel another,  ib. 
when  violation  of  part  cancels  the 

whole,  215. 
is  void  by  the  destruction  of  one  of 

the  contracting  parties,  216. 
but  not  by  state  placing  itself  under 

protection  of  another,  216. 
of  treaties  dissolved  by  mutual  con- 
sent, 217, 
Qf  public  conventions  in  nature  of,  218. 

See  CONVENTION. 
when  made  by  sovereigns,  218. 
of  those  by  subordinate  powers,  ib. 
of  treaties  concluded  by  public  person 
not  having  sufficient  power,  219. 
of  the  agreement  called  Sponsio,  ib. 
state  not  bound  thereby,  220. 
effect  of,  on  promisor,  ib. 
sovereign,  how  far  bound  by,  223. 
Of  the  faith  of  treaties,  229. 
what  is  sacred  amongst  nations,  ib. 
treaties  are  held  sacred  between  na- 
tions, ib. 

faith  of  treaties  is  sacred,  ib. 
and  he  who  violates  them  violates 

the  law  of  nations,  ib. 
right  of  nations  against  violator,  230, 


INDEX. 


627 


TREATIES  (roftiftimO. 

violation  of,  by  the  popes,  230. 
this  abuse  authorized  by  princes,  231. 
iih«  of  an  oath  in  treaties,  232. 
does  not  constitute  the  obligation,  ib. 
or  product:  new  obligations,  ib. 
or  elung«  tin1  nature  of  them,  ib. 
it  gives  no  pre-eminence  to  one  treaty 

abn\r  another,  zb. 
c.mnnt  give  forcu  to  a  treaty  invalid, 

JMS. 

of  fflww«r//«n»f  232. 
violittion  of,  disgraceful,  ib. 
faith  of  treaties  does  not  depend  on 

the  dUftmtrG  of  religion,  233. 
prmmtionH  to  be  observed  hi  wording 

of,  2113. 

of  Mtbtcrfiupft  in  treaties,  23  i, 
au  evidently  false  interpretation  in- 

conbibtuut  with  faith  of  treaties, 

faith  tacitly  pledged,  ib. 
Of  ateuritlr*  ylwti  for  observance  of, 

guaranty,  what,  i&. 
glvcH  the  guarantee  no  right  to  Inter- 
fere, ib. 
nature  »f  the  obligation  it  imposes, 

cannot  impair  the  rights  of  a  third 

party,  ib. 

duration  of  the  guaranty,  to. 
of  treaties  \vith  twrety,  237. 
of  pawns,  twumritictt,  and  mortgages, 

tit* 
right  of  nation  over  what  she  holds  as 

apludffe,  237,  238. 
how  oMigwl  to  restore  it,  238. 

STtaWaST^fc1"-* 


Of  tkf  intwitrefatfan  of  treaties,  244. 
nw'Hhity  oft^ti^iViHhing  rules  of,  to. 
nUwsrvationb  herein,  244,  and 


, 

Htaxinm  mqweting  »  **. 
Ut,  not  allowable  to  intcrpretwhat 
hut,  no  need  of  interpretation, 

2nd,  if  hw  uho  csould  nnd  ought  to 
have  4-xi*lained  himself,  and 
ban  not  dona  it,  it  if)  to  his 
own  i!«trim*mt,  245. 

3rd,  twlthw  of  contracting  parties 
U>  iuU-rjiret  according  to  his 
own  fancyt  *'*. 

4thr  what  i»  Hiifficiwitly  declared 
ta  to  be  taken  for  trufi,  245, 

U4<i 

&th,  interpretation  ought  toho  made 
•mnllnff  to  certain  rules,  24G. 


fatlh  of  imllGH  lays  a«  obligation  to 

fiithiw  thisne  rulc»,  W  7, 
genvrul  rule  of  interpretation,  to. 


TREATIES  (continued). 

should  he  conformable  to  common 
usage,  248. 

how  ancient  treaties  to  he  interpreted, 
ib. 

of  quibbles  on  words,  249. 

rule  for  avoiding  of,  ib. 

mental  reservations  not  allowed,  ib. 

technical  terms,  how  interpreted,  250. 

of  terms  whose  signification  admits  of 
degrees,  ib. 

of  figurative  expressions,  ib. 

of  equivocal  expressions,  251. 

rule  for  latter  cases,  ib. 

not  necessary  to  give  a  term  the  same 
sense  everywhere  in  the  same 
deed,  252. 

absurd  interpretations  should  he  re- 
jected,  ib. 

absurdity  described,  audinstances,  to. 

interpretation  rendering  treaty  void 
not  to  be  admitted,  253. 

obscure  expressions,  how  interpreted, 
254. 

interpretation  founded  on  the  con- 
nexion of  the  discourse,  ib. 

or  drawn  from  the  connexion,  &c.  of 
the  things  themselves,  255. 

to  he  founded  on  the  reason  of  the 
deed,  256. 

how,  where  many  reasons  have  con- 
curred to  determine  the  will,  257. 

what  constitutes  a  sufficient  reason 
for  on  act  of  the  will,  ib. 

extensive  interpretation  founded  on 
the  reason  of  the  act,  ib. 

of  frauds  tending  to  elude  laws  and 
promises,  258. 

of  restrictive  interpretations,  259. 

use  of,  to  avoid  falling  into  absurd- 
ities, ib. 

or  into  what  is  unlawful,  ib. 

or  into  what  is  too  severe  and  hnr- 
thensome,  260. 

how  it  ought  to  restrict  the  significa- 
tion agreeably  to  the  subject,  ib. 

when  change  happening  in  the  state 
of  thingsforms  an  exception,  261. 
interpretation  of,in  unforeseen  coses, 

202 

reasons  arising  from  the  possibility 
and  not  the  existence  of  the 
thing,  ib. 

where  expressions  capable  of  an  ex- 
tensive and  a  limited  sense,  263. 
of  things  favourable  and  things  odious, 

favourable,  when  tending  to  the  com- 
mon advantage,  264. 
odious,  when  to  the  contrary,  tb. 
BO,  of  things  useful  to  human  society, 

whateVer  contains  a  penalty  is  odious. 
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BO,  whatever  renders  a  deed  void  is 

odious,  265. 
all  tending  to  change  the  present  state 

of  things  is  favourable,  id. 
the  contrary  is  odious,  ft. 
of  things  of  a  mixed  nature,  266. 
interpretation  of  favourable  things,  ib. 
rules  respecting,  ib. 
1»  utmost  latitude  to  be  given  to 
terms  used  according  to  com- 
mon usage, to* 
2.  terms  of  art  to  receive  the  fullest 

interpretation,  267. 
3*  but  not  in  an  improper  signifi» 
cation,  unless  from  necessity 
267. 

4.  signification  to   be  restricted, 

where  leading  to  absurdity,  ib. 

5.  to  be  restricted  where  equity  or 

a  great  common  advantage  re- 
quires it,  ib. 

interpretation  of  things  odious,  iff. 
should  be  limited,  267, 268. 
examples,  268,  269* 
how  deeds  of  liberality  should  be  in- 
terpreted, 270, 
where  a  collision  of  laws  and  treaties, 

%b. 

Ctawoi  rtito  respecting  interpretation 
Of,  ft. 

1.  where  bare  permtetion  ixicom- 

patiblewithpmcn>«on— lat- 
ter  preferred,  271. 

2.  treaty  permitting  to  give  way 

to  thtfforliddmff,  ib. 

3.  so,  that  which  ordairw,  to  give 

way  to  that  which /or foVfc,  ib. 
,    4.  where  collision  between  two  af- 
firmative treaties,  latter  to  be 
preferred,  c»« 
when  otherwise,  &. 
5*  of  two  laws  or  conventions,  the 


less  general  preferred)    

6.  treaty  not  admitting  of  delay,  to 

be  preferred  to  that  to  be  done 
at  another  tame,  273. 

7.  of  two  competing  duties,  the 

most  important,  &c,,  prefer- 

8.  of  two  promises,  the  party  pro- 

mised to  elect,  274. 
but  in  case  of  doubt,  promisor 
to  perform  that  in  which  most 
strongly  bound,  ib. 

9.  treaty  confirmed  on  oath,  to  be 

preferred  to  one  not  sworn  to, 

10.  treaty  enjoined  under  a  penalty, 

to  be  preferred  to  that  not  en- 

forced  by  one,  ib, 

so,  of  that  enjoined  under  a 

mater  penalty  to  that  enforced 


TREATIES  OF  PEACE,  432.  See  PEACE. 

TRIBUTARY  STATE.    See  STATE. 
what,  3. 
is  a  sovereign  state,  3. 

TROOPS. 

right  of  levying,  291. 
enlistment  of,  294,298. 


TRUCE. 

what,  404. 

does  not  terminate  the  war,  ib. 

is  partial  or  general,  ib. 

general  truce  fur  many  years,  ib. 

how  concluded,  ib. 

sovereign's  faith  engaged  in,  406. 

when  truce  begins  to  be  obligatory,  ib. 

publication  of,  ib. 

subjects  contravening  the  truce,  ib, 

violation  of,  407. 

stipulation  of  penalty  against  infroctor 

of,  ib, 

time  of  the  truce,  ib, 
effects  of  a  truce,  408. 
what  or  not  allowed  during  continuance 

of,  ib. 
rules  respecting,  408,  409, 

1.  each  party  may  do  at  homo  what 

they  have  a  right  to  do  in  time 
of  peace,  409. 

2.  not  to  take  advantage  of  the  truce 

in  doing  what  hostilities  would 
have  prevented,  ib. 
as  continuing  the  works  of  a  siege, 

or  repairing  breaches,  &c.,  ib. 
or  introducing  succours,  410. 
distinctions  herein,  ib. 
as  army  retreating  during  a  Bus- 
pension  of  hostilities,  M. 

3.  nothing  to  be  Attempted  in  con. 

tested  places,  bat  every  thing  to 
be  left  as  it  was,  411, 
but  places  quitted,  &e.,  by  enemy 

may  be  possessed,  ib, 
subjects  inclined  to  revolt  not  to 
be  received  during  the  truce,  ib, 
much  lens  to  be  solicited  to  trca- 

son,  id. 
persons  or  effects  of  enemy  not  to 

be  seized  during  truce,  I  I. 
right  of  postiimininm  during  a  trace, 

ib, 

intercourse  allowed  during,  ib. 
of  persons  detained  by  insurmountable 
difficulties  after  expiration   of, 
412.  * 

of  adding  particular  conditions  to 

truces,  ib, 
at  expiration  of,  war  renewed  without 

fresh  declaration,  ib. 
TRUTH, 

when  bound  to  speak  it  to  on  enemy, 
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USUCAPT1ON.    See  PRESCRIPTION. 
what,  187,  and  note. 

VAGRANT.    See  COUNTRY. 
who  are  vagrants,  103. 
those  who  have  no  settlements,  il. 
children  of,  have  therefore  no  country, 

il. 

when  country  of  vagrant  that  of  child,  ib. 
as  where  vagrant  has  not  renounced  his 

natural  settlement,  ib. 

VOLUNTARY  LAW, 
what,  Ixiv.,  and  note* 
founded  on  a  presumed  consent,  Ixiv. 
maxim  concerning  use  of,  Ixvi. 

VOLUNTEERS,  401, 
WAR, 


is  public  or  private,  ib. 

defensive  or  offensive,  293. 

right  of  making,  291. 

belongs  only  to  the  sovereign  power, 

292,  293. 

though  sometimes  otherwise,  292. 
right  of  kings  of  England  to  make, 

292,  293,  and  note. 
Of  the  instruments  of  war,  293. 
what  deemed  such,  i&. 
troopB,  officers,  &c., 
arms,  artillery,  &c., 
right  of  levying 
belong*  to  the  s 
it  one  of  the 

tf. 

though  right  sometimes  limited,  ib. 
obligations  of  oitfaens  to  serve  and 

defend  the  state,  ii. 
of  the  enlistment  or  raising  of  troops, 


of  the  exemption*  fr 


rying  arms, 


295. 
who  exempt,  as  magistrates,  clergy  9 

&o.,  29$,  296. 

of  soldiers'  pay  and  quarters,  296, 
of  hospitals  for  invalids,  it>. 
of  mercenary  soldiers,  297. 
who  are  such,  ib. 
possession  of,  how  to  lawful,  ib. 
what  obaervtditt  tWP«nli«tmftnt,298, 


». 

must  not  to  byjrtr*t*$em  or  force,  ft* 
of  enlistment  In  foreign  onmtHa,  ift. 
permission  of  sovereign  rfefoifite,  298. 
none  bat  volunteer*  to  be  enlisted,  id. 
of  enticing  my  mbjects,  I*. 
nature  of  crime  and  punishment,  ib. 


when  a  cause  for  declaring  war,  ib. 
of  the  obligation  of  soldiers,  299. 
to  take  oath  of  fidelity,  id. 
are  not  to  desert  the  service,  id. 
punishment  of  deserters,  id. 


WAR  (continued). 

of  solicitations  to  desert,  373. 
of  military  laws,  il. 
necessity  of  in  army,  ib. 
military  code  of,  what,  ib. 
of  military  discipline,  ib. 
importance  of,  considered,  ib. 
of  subordinate  powers  in  war,  ib. 
their  authority,  ib. 
extent  and  limit  thereof,  id. 
promises  of,  how  far  binding  on  sove- 
reign, 300. 

when  binding  only  on  themselves,  ib. 
of  the  assumption  of  power  by,  300. 
their  responsibility,  to. 
how  they  bind  their  inferiors,  301. 
Of  thejuai  causes  of  war,  301. 
should  not  be  undertaken  without  very 

cogent  reasons,  ib. 
justificatory  reasons  and  motives  for 

making,  302. 
explanation  hereof,  ib. 
what  in  general  a  just  cause  of  war,  ib. 
what  unjust,  ib. 
of  the  object  of  war,  ib. 
.   what  motives  requisite  in  undertaking 

war,  303. 

proper  motives,  what,  ib. 
vicious  motives,  what,  ib. 
of  war  undertaken  upon  just  grounds, 

though  motives  vicious,  ib. 
pretexts,  what,  304. 
of  war  undertaken  merely  for  advan- 
tage, to. 
of  nations  making  war  without  reason 

or  apparent  motives,  305. 
are  considered  enemies  to  mankind, 

ib. 

right  of  nations  to  punish  them,  id. 
how  defensive  war  is  just  or  unjust,  ib. 
nation  no  right  to  defend  am  unjust 

war,  305,  307- 
her  duty  under  such  circumstances, 

305,  313. 

how  defence  may  become  just,  305, 

313,  316* 

offensive  war  how  far  just  in  an  evi- 
dent owwe,  305. 

requisites  to  be  considered,  806. 
1»  a  right  to  demand  something  of 

mother  nation,  306, 315. 
2*  the  inability  to  obtain  it  other- 
wise than  by  force  of  arms, 
306,315,520, 
in  a  doubtful  cause,  506. 
when  to  be  resorted  fc,#. 
war  cannot  be  just  on  both  rides,  tf . 
though  sometime*  reputed  lawful, 

306,  320. 

of  war  undertaken  to  punish  a  nation, 
307, 

should  be  founded  on  right  and  ne- 
cessity, ib. 

duty  of  nation  at  fault,  id* 
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f  AR  (continued). 

aggrandizement  of  &  neighbouring 
power,  308. 

when  no  right  to  make  war,  ib. 

when  appearance  of  danger  gives  the 
right,  309. 

when  other  nations  may  check  ag- 
grandizement of  a  state,  310, 311. 

other  allowable  means  of  defence 
against  a  formidable  power,  311. 

political  equilibrium,  what,  311,  312. 

ways  of  maintaining  it,  312. 

how  he  who  destroys  it  may  be  re- 
strained, 312,  313. 

behaviour  allowable  towards  a  neigh- 
bour preparing  for  war,  313. 
Of  the  declaration  of  war,  315. 

of  the  necessity  thereof,  ib. 

what  it  should  contain,  f  6. 

is  simple  or  conditional,  316. 

right  to  make,  ceases  on  offer  of  equi- 
table conditions,  ib. 

formalities  of,  tb. 

publication  of,  ib. 

necessity  hereof,  ib. 

defensive  war  requires  no  declaration, 
ib. 

when  may  be  omitted  in  an  offensive 
war,  ib. 

or  against  enemies'  associates,  331. 

not  to  be  omitted  by  way  of  retalia- 
tion, 317. 

unnecessary  at  expiration  of  a  truce, 
412. 

should  be  made  where  truce  of  long 

duration,  ib. 
Time  of  declaration  of  war,  317. 

need  not  be  till  army  has  reached  the 
frontiers,  ib. 

or  has  entered  the  enemy's  terri- 
tories, ib. 

must  precede  acts  of  hostility,  ib. 

Duty  of  inhabitants  on  entry  of  foreign 

army  before  declaration,  ib. 

commencement  of  hostilities  ib. 

conduct  to  be  pursued  towards  sub- 
jects of  enemy  in  country  at  time 
of  declaration,  318. 

freedom  of  persons  and  property,  ib, 

time  allowed  for  departure,  ib* 

extension  of  that  time,  when,  ib. 

when  to  be  treated  as  enemies,  ib. 
Publication  of  the  war  and  manifestoes, 
ib. 

necessity  for,  among  neutrals,  ib. 

how  published,  319. 

manifestoes,  what,  ib. 

what  they  should  contain,  ib. 

decorum  and  moderation  to  be  ob- 
served in,  ib. 
Of  lawful  war  in  due  form,  ib. 

requisites  of,  ib. 

by  whom  to  be  made,  ib. 

also  termed  a  regular  war,  320. 


WAR  (continued). 

how  far  noticed  in  courts  of  justice, 
320,  in  note. 

distinctions  between  lawful  and  un- 
lawful war,  320. 

between  unlawful  and  informal,  ib. 

grounds  of  distinction,  320,  321. 
Cf  the  enemy,  and  things  belonging  to 

him,  ib.    See  ENEMY. 
Of  neutrality,  332.  See  NEUTRALITY. 
Of  the  rights  of  nations  in  war,  346, 
and  note. 

general  principles  of,  346. 

difference  between  what  may  be  done 
of  right,  and  what  merely  allow- 
ed, 346. 

the  right  to  weaken  an  enemy  by 
every  justifiable  method.  347, 
353,  364. 

the  right  over  the  enemy's  person, 
347. 

origin  and  limitation  of  this  right,  ib. 

of  giving  quarter,  and  the  offer  to  ca- 
pitulate, 348. 

enemy  not  to  be  killed  after  ceasing 
to  resist,  348,  350,  354. 

case  when  quarter  may  be  refused, 
348,  361. 

enemy  violating  the  laws  of  war,  348, 
350,  354,  361. 

of  the  governor  of  a  town  making  an 

obstinate  defence,  349,  350. 
Reprisals,  what,  348.  See  REPRISAL. 

a  system  of  retaliation,  348. 

examples  of,  349,  and  note. 

what  prisoners  not  to  be  the  subject 

of,  349,  350. 
Fugitives  and  deserter*,  351. 

when  may  be  put  to  death,  ib. 

of  the  clemency  to  be  shewn  to  them, 
ib. 

capitulation  with  respect  to,  ib. 
Women,  children,  aged,  and  the  trick, 
ib. 

not  to  be  put  to  death,  ib. 

unless  guilty  of  acts  of  hostility,  352. 
Clergymen,  men  of  letters,  fyc.,  ib. 

also  exempted  from  death,  ib. 

when  not,  ib. 

peasants  and  those  not  carrying  arms. 
352,353. 

likewise  exempt,  ib. 

their  freedom  in  general,  ib. 

when  may  have  restraints  imposed  on 

them,  353. 

Of  prisoners  of  war,  ib.    See  PRI- 
SONER. 

right  of  making,  id. 

its  object,  i£. 

not  to  be  put  to  death,  348,  354, 
355. 

treatment  of,  354,  and  note. 

of  prisoners  who  cannot  be  fed,  355. 

of  condemning  them  to  slavery,  356. 
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WAR  (continued}. 

exchange  and  ransom  of,  357.     See 

RA.NSOM. 
object  of,  357. 
when  it  takes  place,  ib. 
how  regulated  in  general,  it. 
when  exchange  may  be  refused,  ib. 
of  providing  liberty  of,  in  treaty,  ib. 
right  of  nation  to  prohibit  ransom  of. 

357,  358. 
of  wsasitiiMtmg  and  poisoning  of,  358 

to  3GQ. 

meaning  of  assassination.  359. 
is  contrary  to  the  law  of  nature,  360, 

361. 
guilt  of  Hovercigu  resorting  thereto, 

361. 

how  punished,  il, 
use  of  poison  not  to  be  adopted  by 

way  of  reprisal,  360. 
OJtfo  riff  At  ofwarwith  regard  to  things 

belovyiaff  in  the    enemy,  364. 

Set  ENISMY. 
Of  the  fiowwiffn  who  wages  an  uryurt 

war,  378. 

an  unjust  war  gives  no  right,  ib. 
guilt  of  him  who  undertakes  it,  378, 

379. 

MM  obligations,  379. 
Oft/if  effect*  of  a  regular  war,  381. 
is  hound  to  make  reparation,  ib. 
nations  not  rigidly  to  enforce  the  law 

of  nnturo  against  each  other,  ib, 
should  obhurve  the  voluntary  law  of, 

382. 

reanon  for  this,  ib. 
regular  war,  its  effects,  ib, 
whatever  permitted  to  one  party,  SB 

HO  to  the  other,  382,  383. 
effect  of  the  voluntary  law  in  an  un- 
just war,  383. 

Qfacqnmtwm  by  war,  384. 
war  when  a  lawful  mode  of  acquisi- 
tion, ib. 
conditions  necessary  to  render  it  just, 

384,  385. 
every  acquisition  in  regular,  valid,  385  * 

and  this  though  war  unjust,  io* 
exception  in  case  of  war  destitute  of 

any  plausible  pretext,  285. 
acquisition  of  movable  property,  385, 

in  note* 

of  maritime  captures,  ib. 
title  to  when  complete,  ib. 
law  as  to  iu  England,  ib, 
acquisition  of  immovables  on  con- 

quest,  386. 

to  whom  they  belong,  id. 
when  title  thereto  complete,  ib* 
how  to  transfer  them  validly,  087, 395. 
conditions  on  winch  a  conquered  town 

is  acquired,  $87. 
such  rights  only  acquired  as  belonged 

to  the  conquered  sovereign,  ib. 


WAR  (continued}. 

lands  of  private  persons,  388. 

formerly  subject  to  the  right  of  con- 
quest, ib. 

such  right  now  confined  to  public 
property,  ib. 

conquest  of  the  whole  state,  ib. 

treatment  of  the  conquered  state, 
388,  &c.f  and  note. 

to  whom  the  conquest  belongs,  391, 
365,  and  note. 

the  nation  entitled  thereto,  391. 

nature  of  the  sovereign's  nght  there- 
to, 391,  365,  and  note. 

of  liberating  a  people  whom  the 
enemy  have  unjustly  conquered, 
391. 

when  under  an  obligation  to  do  so, 

339,  and  note. 
Of  the  right  of  postlimmium,  392.  See 

JUS  POSTLIMINIUM. 

Of  the  rights  of  private  persons  in  war, 

399. 
subjects   cannot   commit  hostilities 

without  the  sovereign's  order,  ib. 
nature  of  that  order,  ib. 
necessity  for,  and  why  adopted,  399, 

400. 
precise  meaning  of  order,  400,  and 

note. 

how  interpreted,  400. 
what  private  persons  may  undertake, 

presuming  on   the  sovereign's 

will,**. 

of  privateers,  ib. 

nature  of  their  rights,  400,  401. 

of  volunteers,  401. 

their  treatment,  ib. 

what  soldiers  and  subalterns  may  do, 
401,  402. 

obligation  of  state  to  indemnify  sub- 
jects for  damages  sustained  in 
war,  402, 403,  and  note. 

distinction  herein,  ib. 

duty  of  state  in  this  respect,  403, 

and  note. 

Of  conventions  made  during  war,  404. 
See  TETJCB. 

of  truce,  and  suspension  of  arms,  ib. 

distinction  between,  ib. 

does  not  terminate  the  war,  il. 

a  truce  is  either  partial  or  general,  ib. 

of  a  general  trace  for  many  years,  ib. 

how  concluded,  ib, 

sovereign's  faith  engaged  in,  406. 

when  truce  begins  to  be  obligatory, 
ib. 

publication  of,  ib. 

subjects  contravening  of,  ib. 

trace,  not  thereby  broken,  ib. 

punishment  of  delinquents,  406, 407. 

violation  of,  407. 

its  dissolution  by  breach  of  one  of 
contracting  parties,  407. 
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stipulation  of  penalty  against  infrac- 
tor  of,  ib. 

time  of  tlie  truce,  ib. 

necessity  of  specifying,  407,  408. 

how  construed  in  the  absence  of  such 
specification,  408. 

general  effects  of  a  truce,  ib. 

what,  or  not  allowed  during  conti- 
nuance of  it,  ib. 

rules  respecting,  409.  See  TRDCE. 
Of  capitulations t  412. 

by  whom  to  he  concluded,  412,  413. 

clauses  thereof,  413. 

necessity  for  their  observance,  414. 

promises  made  to  the  enemy  by  in* 
dividuals  are  binding,  414,  371, 
372. 

instances,  415. 

duty  of  sovereign  to  see  them  ful- 
filled, 414. 

as  to  contracts  in  favour  of  alien 
enemies,  414,  note. 

as  to  promises  of  ransom,  414.  See 
HANSOM. 


"WAR  (continued). 

of  conventions  relating  to  ransom, 
419,  420.    See  RANSOM. 

WAYS,  43.    See  PUBLIC  WATS. 

WHALE  FISHERY. 

customary  law  respecting,  Ixiv.  note. 

WILLS. 

validity  of,  how  decided,  167. 

how  construed  in  England,  167,  note. 

prisoner  of  war  may  make,  398. 

WORSHIP.    See  RELIGION. 
what,  56. 

is  either  public  or  private,  61. 
of  the  establishment  of,  56, 59,  60. 
how  destroyed,  61. 
of  attendance  at  public  worship,  ib. 
how  far  enjoined  by  religion,  ib. 

WRECKS, 

of  the  right  thereto,  130,  and  note. 

in  what  cases  allowed,  ib. 

only  where   owner  cannot  be  found, 

ib. 
to  whom  they  belong,  ib. 


